
 

 
from BANKRUPTCY AND THE  SUPREME C OURT  (LexisNexis) 

© 2008 by Kenneth N. Klee. All rights reserved. 
 

BANKRUPTCY AND THE SUPREME COURT  
by Kenneth N. Klee  
(LexisNexis 2009) 
 
Excerpt from Chapter 6, pages 439–46 
 
 

LANDMARK CASES 
 The Supre m e Court cases of the past 111 ye ars ra ng e  in im portance from  
relatively insig nific ant to very consequentia l. This chapter d iscusses som e of the 
m ost im portant cases of the past century that have ha d  the g re atest im pact on 
the practice of b a nkruptcy law. 

CASES RULING ON THE CO N STITUTIONALITY OF BANKRUPTCY LAWS  
 Som e of the Court’s m ost sig nific ant cases d e clare d  all or part of the b a nk-
ruptcy law unconstitutiona l or upheld  its constitutionality.1 During  the 1930’s, a 
conservative Supre m e Court twice struck d own b a nkruptcy laws as 
unconstitutional. Twice Cong ress a m e nd e d  a nd  re ena cte d  the laws. And  twice 
the Court, prob a b ly respond ing  to the pressure of Presid e nt Fra nklin 
Roosevelt’s court packing  pla n,2 reverse d  course and  upheld  the 
constitutiona lity of the le g islation.  
 In 1935, the Court consid ere d  the constitutionality of b a nkruptcy laws 
d esig ne d  to retard  the prog ress of farm  foreclosures. The Court’s hold ing  in 

                                                        
1. Althoug h this chapter d iscusses several of the Court’s m ore im portant d ecisions, Ch. 3 
supra contains a m ore thorough d iscussion of b a nkruptcy law and  the Constitution. See pp. 122-
165. 
2. See, e.g., Barry Cushm an, Rethinking the New Deal Court, 80 VA. L. REV. 201 (1994); Laura 
Kalm an, Law, Politics, and the N ew Deal(s), 108 YALE L.J. 2165 (1999).  
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Louisville Joint Stock Land Bank v. Rad ford,3 unanim ously struck d own the first 
Frazier-Lem ke Act4 for unconstitutionally taking  a  m ortg a g e e ’s property rig hts 
without just com pensation.5 As such, Rad ford id e ntifie d  c ertain protecte d  
constitutiona l rig hts of se cure d  cre d itors. Spe cific ally, the Rad ford Court held  
that the Frazier-Lem ke Act unconstitutiona lly d eprive d  the  m ortg a g e e  of the 
following  spe cific state property rig hts:6  

1. The rig ht to retain the lien until the ind e bte d ness there by secure d  is 
paid . 

2. The rig ht to re alize upon the security b y a jud icial pub lic sale. 
3. The rig ht to d eterm ine when such sale shall b e held , sub ject only to 

the d iscretion of the court. 
4. The rig ht to protect its interest in the property b y b id d ing  at such 

sale whenever held , and  thus to assure having  the m ortg a g e d  prop-
erty d evote d  prim arily to the satisfa ction of the d e bt, either throug h 
rec eipt of the proc e e d s of a fair com petitive sale or b y taking  the 
property itself. 

5. The rig ht to control m e anwhile the property d uring  the period  of 
d e fault, sub ject only to the d iscretion of the court, and  to have the 
rents and  profits colle cte d  b y a re c eiver for the satisfa ction of the 
d e bt. 

The taking  of these rig hts occurre d  b e c ause the Act d eprive d  the  m ortg a g e e of 
possession for five ye ars while the d e btor was perm itte d  to retain possession b y 
paying  a  fair a nnua l rent or purchasing  the property at its appraise d  value with 
d e ferre d  paym ents b e aring a nnual interest at 1%  and  paid  und er a n 
a m ortization that has 85%  of the principal paid  a fter six ye ars.7 The Court d id  

                                                        
3. 295 U.S. 555 (1935). 
4. Pub . L. N o. 73-486, 48 Stat. 1289 (1934). 
5. See Rad ford, 295 U.S. at 588-90. 
6. See id. at 594-95. 
7. See id. at 591-92, 601-02 & n.21. 
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not opine whether the Constitution require d  protection of e a ch of these five 
property rig hts. 
 As m ore fully d iscusse d  in Chapter 3, alm ost im m e d iately a fter the Court 
d e clare d  the first Frazier-Le m ke Act unconstitutiona l, to protect farm ers from  
losing  their farm s in fore closures Cong ress ena cte d  the second  Frazier-Le m ke 
Act,8 which the Court upheld  as constitutiona l in W right v. Vinton Branch of the 
Mountain Trust Bank.9 Sig nific antly, Vinton Branch sustaine d  constitutiona lity 
b ase d  on the second  Frazier-Le m ke Act’s preservation of only thre e of the five 
property rig hts id e ntifie d  in Rad ford.10 The thre e preserve d  rig hts are the rig ht 
to retain the lien until the se cure d  ind e bte d ness is paid ; the rig ht to re alize on 
the security b y a jud icia l pub lic sale; a nd  the rig ht to b id  in the se cure d  d e bt at a 
fore closure sa le.11 These thre e rig hts continue to serve as a b ase line protection 
for secure d  cre d itors in b a nkruptcy cases.12 W hether these rig hts survive as 
constitutiona l g uara nte es or only as statutory prote ctions is open to d oub t.13 In 
W right v. Union Central Life Insurance Co.,14 the Supre m e Court clarifie d  a nd  
d e fine d  the b asic constitutiona l rig hts of se cure d  cre d itors in the context of a 
sale of farm  property: “Sa fe g uard s were provid e d  to protect the rig hts of se-
cure d  cre d itors, throug hout the proce e d ing s, to the extent of the va lue of the 
property. There is no constitutiona l cla im  of the cre d itor to m ore tha n that.”15 
 In a para llel b ut narrower context, in 1936 the Court overturne d  the nation’s 
first m unicipa l b a nkruptcy law 16 as unconstitutiona l b e fore uphold ing  the 
                                                        
8. Act of Aug . 28, 1935, Pub . L. N o. 74-384, 49 Stat. 941 (1935). 
9. 300 U.S. 440, 458-61 (1937) (“Vinton Branch”). 
10. See id. at 458. 
11. See id. at 458-59, noting  that the last of these rig hts was not provid e d  for in the Frazier-
Lem ke Act b ut in the le g islative history. 
12. See supra Ch. 3, nn.671-677 and  ac com panying  text. 
13. See supra Ch. 3, nn.678-684 and  ac com panying  text. 
14. 311 U.S. 273 (1940). 
15. See id. at 278-79. (citations om itted ). 
16. Act of M ay 24, 1934, Pub . L. N o. 73-251, 73d  Cong ., 2d  Sess., ch. 345, §§ 78-80, 48 Stat. 798. 
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constitutiona lity of its successor statute.17 In Ashton v. Cam eron County W ater 
Im provem ent District,18 the Court held  that Cong ress la cke d  the power to require 
cre d itors to ac c ept a com position plan offere d  b y a pub lic corporation.19 The 
Court re asone d  that since Cong ress cannot exercise its taxing  power to tax 
m unicipal b ond s without infring ing  state sovereig nty, it likewise c annot 
exercise its b a nkruptcy power to infring e  municipal b ond s b e c ause the b a nk-
ruptcy power c annot have a ny hig her “ra nk or im porta nce in our schem e of 
g overnm ent” tha n the taxing  power.20 Moreover, b e c ause the Contracts Clause 21 
forb id s the states from  im pairing  the ob lig ations of their m unicipa l b ond s, the 
States cannot consent to fe d eral le g islation und er the b a nkruptcy cla use that 
ac com plishes a n end  run around  this restriction.22 Furtherm ore, for Cong ress to 
d o so d irectly without the consent of the states would  im perm issib ly violate 
state sovereig nty.23 Thus, the Court struck d own Chapter IX of the Bankruptcy 
Act24 as unconstitutiona l.25  
 Two ye ars later in United States v. Bekins,26 however, the Court exam ine d  the 
constitutiona lity of Chapter X of the Bankruptcy Act,27 a  m unicipa l d e bt 
a d justm ent statute passe d  b y Cong ress a fter the Court’s d e cision in Ashton 
struck d own Chapter IX. The Court held  that Cong ress could  constitutiona lly 
provid e a com position chapter applic a b le to arm s of the state without violating  
state sovereig nty reserve d  und er the Tenth Am end m e nt, b e c ause the state 
                                                        
17. Act of Aug . 16, 1937, Pub . L. N o. 75-302, 75th Cong ., 1st Sess., ch. 657, 50 Stat. 653. 
18. 298 U.S. 513 (1936). 
19. See id. at 530-31. 
20. See id. at 530. 
21. U.S. CONST. art. I, § 10. 
22. See Ashton, 298 U.S. at 531. 
23. See id. 
24. Act of M ay 24, 1934, Pub . L. N o. 73-251, 73d  Cong ., 2d  Sess., ch. 345, §§ 78-80, 48 Stat. 798. 
25. See Ashton, 298 U.S. at 532. 
26. 304 U.S. 27 (1938). 
27. Act of Aug . 16, 1937, Pub . L. N o. 75-302, 75th Cong ., 1st Sess., ch. 657, 50 Stat. 653. 
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retains b oth ultim ate approval of the com position pla n und er state law and  the 
a b ility to lim it ac c ess of its instrum entalities to b a nkruptcy relie f.28 The Court 
d isting uishe d  its d e cision in Ashton b y noting  that Chapter X was c are fully 
cra fte d  to avoid  fe d era l interference with the power of the state or its 
sub d ivisions to m ana g e  their own a ffairs.29 
 The Court also has d e clare d  m ore  m od ern b a nkruptcy laws 
unconstitutional. In 1982, the Court d e cid e d  Railway Labor Executives’ Ass’n v. 
Gib bons30 and , on Uniform ity Clause g round s, struck d own b a nkruptcy 
le g islation d ra fte d  so spe cific ally on its fa c e that it would  apply in pra ctice to 
the reorg a nization of only one larg e railroa d  d e btor.31 Later in 1982, within a 
few ye ars a fter the ena ctm ent of the 1978 Bankruptcy Cod e, in Northern Pipeline 
Construction Co. v. Marathon Pipe Line Co.32 the Court33 d e clare d  the Ba nkruptcy 
Cod e’s pervasive gra nt of jurisd iction to non-Article III jud g es to b e 
unconstitutional.34 Althoug h the controversy arose in an a d versary proce e d ing  
in which the d e btor in possession, as plaintiff, asserte d  a state law b re a ch of 
contract a nd  warra nty c ause of a ction,35 the Court held  the jurisd ictiona l 
infirm ity to b e non-severa b le and  struck the constitutiona lity of the entire b a nk-
ruptcy court syste m.36 Two ye ars later, Cong ress ena cte d  the “Ba nkruptcy 
                                                        
28. See Bekins, 304 U.S. at 54. 
29. See id. at 49-51. (“The statute is c are fully d rawn so as not to im ping e on the sovereig nty of 
the State. The State retains control of its fisc al a ffairs.”). See id. at 51. 
30. 455 U.S. 457 (1982). 
31. See id. at 469-73. (“A law can hard ly b e  said  to b e  uniform  throug hout the country if it 
applies only to one d eb tor and  c an b e enforce d  only b y the one b a nkruptcy court having 
jurisd iction over that d e btor.”) Id. at 470. 
32. 458 U.S. 50 (1982). 
33. The Northern Pipeline d ecision m ust b e a na lyze d  with gre at care b ec ause the jud g m ent of 
the Court was ac com panie d  b y a four justic e plurality opinion authored  b y Justic e Brennan, a 
two justic e opinion authored  b y Justice Rehnquist concurring  in the jud g m ent, and  a three 
justic e d issent authore d  b y Justic e White. Chie f Justice Burg er joine d  in Justic e White’s d issent 
and  wrote his own d issenting  opinion. See id. 
34. See id. at 87. 
35. See id. at 56, 89. 
36. See id. at 87-88, 91-92. 
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Am end m e nts and  Fe d era l Jud g eship Act of 1984” proposing a new b a nkruptcy 
court syste m.37 The Court has not yet rule d  on the constitutiona lity of the 
current jurisd ictional sche m e.38 
 The Court also has use d  the Suprem a cy Cla use of the Constitution to over-
turn state statutes that conflict with the b a nkruptcy laws. Thus, in Perez v. 
Cam pbell,39 the Court use d  the Suprem a cy Clause to invalid ate an Arizona 
m otor vehicle sa fety responsib ility statute 40 as inconsistent with the 
d ischarg e a b ility provisions of the Bankruptcy Act.41 Ad olfo Perez and  his wife 
confesse d  jud g m ent in a suit arising  from  personal injuries a nd  property 
d a m a g e  he c ause d  while operating  his uninsure d  m otor vehicle. Shortly a fter 
the confession of jud g m ent, Mr. a nd  Mrs. Perez e a ch file d  voluntary b a nk-
ruptcy petitions a nd  re c eive d  a d ischarg e of the jud g m ent. Be c ause the Perez’s 
d id  not pay the jud g m e nt, the Superintend e nt of the Arizona Motor Vehicle 
Division suspend e d  their d rivers’ lic enses as require d  b y the Arizona statute, 
notwithstand ing  d ischarg e of the jud g m ent.42 The Court eng a g e d  in “a two-step 
process of first ascertaining  the construction of the two statutes and  the n 
d eterm ining  the constitutiona l question whether they are in conflict.”43 After 
ascertaining  that the Arizona statute was d esig ne d  to protect jud g m ent 
cre d itors from  “fina ncially irresponsib le persons” a nd  the Ba nkruptcy Act was 
d esig ne d  to g ive the fina ncia lly-troub le d  d e btor a fresh start, the Court 
d eterm ine d  that the Arizona statute unconstitutionally interfere d  with a nd  
frustrate d  the d ischarg e provisions of the Bankruptcy Act b e c ause it stood  “as 
                                                        
37. See Bankruptcy Am end m ents and  Fed eral Jud g eship Act of 1984, Pub . L. N o. 353, 98th 
Cong., 2d  Sess., 98 Stat. 333, § 101 (1984) (ena cting  28 U.S.C. §§ 157 & 1334 (1988)). 
38. The scope of Bankruptcy Court jurisd iction, includ ing  the responses to Northern Pipeline, 
is d iscusse d  m ore fully in Ch. 4 supra, pp. 200-220. 
39. 402 U.S. 637 (1971). 
40. See id. at 651-52. 
41. See id. at 638. (The Arizona statute was b ased  on the Uniform  M otor Vehicle Sa fety 
Responsib ility Act). 
42. See id. at 641-42. 
43. See id. at 644. 
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a n ob stacle to the ac com plishm ent a nd  exe cution of the full purposes and  
ob jectives of Cong ress.”44 Cong ress later cod ifie d  a nd  expa nd e d  the anti-
d iscrim ination principle of Perez in Bankruptcy Cod e § 525(a ).45  
 Perhaps the  m ost im portant Court opinion on b a nkruptcy law and  the 
Constitution upheld  the constitutiona lity of b a nkruptcy reorg a nization 
provisions. In Continental Illinois National Bank & Trust Co. of Chicag o v. Chicag o, 
Rock Island & Pacific Railway Co.,46 the Court rejecte d  the arg um ent that 
cong ressiona l power to ena ct b a nkruptcy laws is confine d  to liquid ation c ases, 
noting  that, taken as a  group, the b a nkruptcy laws passe d  b y Cong ress b e fore 
ena ctm ent of § 77, “far-re a ching  thoug h they b e, have not g one b eyond  the lim it 
of cong ressiona l power; b ut rather have constitute d  extensions into a field  
whose b ound aries m a y not yet b e fully reve a le d .”47 The Court confirm e d  
Cong ress’ power to provid e for railroa d  reorg a nizations b y noting  that § 77 
“d oes no m ore than follow the line of historical a nd  prog ressive d evelopm ent 
projecte d  b y previous acts.”48 This im portant hold ing  a ffirm e d  the power of 
Cong ress to ena ct corporate reorg a nization statutes, includ ing  chapter 11 of the 
Bankruptcy Cod e. 
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44. See id. at 644-49 (citation om itted ). 
45. See 11 U.S.C. § 525(a ) (2000). 
46. 294 U.S. 648 (1935). 
47. See id. at 671. 
48. See id. at 672. 
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