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There is a natural tension b etwe en the reha bilitative purpose of b a nkruptcy and  
the “polluter pays principle” und erpinning  environm ental law. W here as chapter 
11 b a nkruptcy protection is intend e d  to g ive d e btors a “fresh start” and  ensure 
equality of tre atm ent of cre d itors, m ajor environm ental cle anup statutes attach 
strict, joint and  several lia b ility to responsib le parties to ensure that the persons 
rec eiving  the b ene fits of polluting  pay for rem e d ying  it, not taxpayers or future 
g enerations. CERCLA and  RCRA contain sweeping  lia b ility schem es with the 
g eneral ob jective of im posing  the burd en of paying  for pollution on those who 
caused  or contributed  to it. The protections a fford e d  to d e btors and  cre d itors un-
d er the Bankruptcy Cod e m ay at tim es conflict with the fund a m e ntal g oals of the 
environm ental laws. 
 
Policy Conflicts and  Environm ental Claim s 

The id e a b ehind  a b a nkruptcy reorg anization is that a d e btor is entitle d  to 
a “fresh start” on g round s that a reorg a nize d  com pany is m ore socially useful 
than a liquid a te d  one. Bankruptcy law also seeks to tre at all cre d itors fairly. En-
vironm ental laws, on the other hand , are prem ised  on the notion that a polluter 
should  pay for the historic costs of its end e avors. As a m atter of pub lic policy, 
environm ental a g e ncies are und erstand a b ly e a g er to pla ce environm ental ob lig a-
tions ahe a d  of other cre d itors’ claim s a g a inst a reorg a nizing  d e btor. 

Determ ining  whether environm ental claim s concerning  a  reorg a nizing  
com pany are d ischarg e d , paid  in part or in full, or passed  throug h to the surviv-
ing  entity can b e a com plic ate d  evaluation. The first part of the process is to d e-
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term ine whether environm ental ob lig a tions are “claim s” for purposes of b a nk-
ruptcy law. Prepetition claim s, as d efine d  in the Bankruptcy Cod e, cannot b e en-
force d  d uring  the reorg a nization and  c an b e d ischarg e d  when the plan of reor-
g a nization is confirm e d . If an environm ental ob lig a tion is not a “claim ,” how-
ever, it m ay have to b e paid  or it m ay survive the reorg a nization. Lia b ilities un-
d er environm ental law can includ e a ffirm ative leg a l ob lig a tions to refrain from  
polluting  the environm ent, requirem ents to rem ed iate conta m inate d  sites owne d  
or operate d  (either currently or in the past) b y the d e btor, ob lig a tions to reim -
burse other parties (includ ing  the g overnm ent) for their costs in rem e d iating  con-
ta m ination c aused  in whole or in part by the d e btor, and  fines and  penalties im -
posed  b y courts and  g overnm ent a g encies. Various courts have rea che d  d ifferent 
conclusions a b out whether ea ch type of environm ental lia b ility is a “claim .” 

Onc e an ob lig a tion is classifie d  as a “claim ” for b a nkruptcy purposes, the 
second  part of the analysis is d eterm ining  when the claim  arose. For exa mple, d o 
environm ental claim s arise when the d e btor first plac e d  hazard ous substances at 
the site, or d o they arise when the conta m ination is d iscovere d ? Sim ilarly, d oes a 
claim  accrue when the g overnm ent or a third  party b e g ins to investig ate and  in-
cur costs, or not until the cle anup is com plete d , a process which m ay take ye ars 
or even d e c a d es? Esta b lishing  when an environm ental claim  accrue d  is critical to 
d e cid ing  whether the claim  is sub ject to the Bankruptcy Cod e’s autom atic stay 
provision, whether it can receive the priority tre atm ent accord e d  a d m inistrative 
expenses d uring  the reorg a nization, whether it m ust com pete equally with other 
unsecured  claim s and  whether it is d ischarg e d . 

An im portant fa ctor in evaluating  environm ental claim s in the b a nk-
ruptcy context is whether the claim  involves d e btor-controlle d  property or third -
party sites, includ ing  the d e btor’s form er facilities. As d iscussed  m ore fully b e-
low,1 d uring  a reorg a nization a d e btor m ust continue to com ply with environ-
m ental laws and  re gulations. This ob lig a tion m ay entail costs that cannot b e clas-
                                                        
1 See Section 6[2][c] infra. 
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sifie d  re a d ily as either prepetition or postpetition claim s. Just b e c ause d e btors 
enjoy the protection of b a nkruptcy d oes not m e an that d e btors m ay operate their 
fa cilities without reg a rd  for environm ental ob lig ations. Sim ilarly, d e btors em erg -
ing  from b a nkruptcy m ay not b e fre e to ig nore conta m ination c aused  b y prepeti-
tion activities, notwithstand ing  the b a nkruptcy principle of a fresh start. Thus, 
b e c ause som e types of environm ental ob lig a tions can pass throug h the reorg ani-
zation and  c an im pose a sig nificant burd en on the reorg a nize d  com pany, the 
classific ation of environm ental ob lig a tions can play a key role in d eterm ining  
whether to proce e d  und er a chapter 11 reorg anization or a chapter 7 liquid ation. 

 
Jurisd ictional Conflicts 

W hen d e btors have pend ing  environm ental cases or lia b ilities, jurisd ic-
tional conflicts m ay arise b etwe en the b a nkruptcy courts and  the forum s g rante d  
jurisd iction over the environm ental claim s. For exa mple, which court m ay ap-
prove settlem ent a g re em ents when an environm ental c ase is pend ing  in one fe d -
eral d istrict court and  a b a nkruptcy is then com m enc e d  in another d istrict? 
CERCLA requires that rem e d ial action settlem ents b e lod g e d  as consent d ecrees 
b e fore the “appropriate d istrict court” and  the fe d eral d istrict courts have “exclu-
sive orig inal jurisd iction” over all CERCLA controversies.2 On the other hand , 
the b a nkruptcy courts have orig inal, but not exclusive, jurisd iction over all civil 
proce e d ing s “arising  in or relate d  to cases und er the Bankruptcy Cod e.”3 

These issues were presente d  to the Court of Appe als for the Second  Cir-
cuit in In re Cuyahog a Equipm ent Co.4 There, the court conclud e d  that a fe d eral d is-
trict court in N ew York, exercising  b a nkruptcy jurisd iction, could  approve the 
settlem ent of CERCLA claim s relating  to a site in Phila d elphia that was the sub-
ject of a lawsuit in the Eastern District of Pennsylvania. The Second  Circuit rea-
                                                        
2 42 U.S.C. §§ 9622(d )(1)(A), 9613(b ). 
3 28 U.S.C. § 1334(b ). 
4 980 F.2d  110 (2d  Cir. 1992). But see Halvajian v. Bank of N ew York, 191 B.R. 56 (Bankr. 
D.N .J. 1995) (hold ing  no supplem ental jurisd iction for b a nkruptcy courts). 
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sone d  that the N ew York d istrict court ha d  the authority to approve the settle-
m ent of environm ental claim s und er the fe d eral supplem ental jurisd iction stat-
ute.5 As an alternative g round  for its d ecision, the Cuyahog a court held  that 
CERCLA itself d oes not m and ate the conclusion that a CERCLA settlem ent m ay 
b e approved  only by a court exercising  orig inal CERCLA jurisd iction. Rather, the 
statute sim ply provid es that a CERCLA claim  m ust b e he ard  in a fed eral d istrict 
court and  d oes not require it to b e he ard  in any specific fe d eral d istrict court.6 

Another are a of potential tension is the b a nkruptcy court’s rem oval juris-
d iction and  its power to join pend ing  environm ental lawsuits with the b a nk-
ruptcy proce e d ing . Und er the Jud icial Cod e7 and  Rule 9027 of the Fe d eral Rules 
of Bankruptcy Proce d ure, certain civil suits involving  the d e btor and  pend ing  in 
either state or fe d eral courts m ay b e rem ove d  to the b a nkruptcy court. However, 
the Jud icial Cod e prohib its re m oval of pend ing  state court actions which repre-
sent enforcem ent of a g overnm ental unit’s police or reg ulatory powers.8 Accord -
ing ly, it is often im perm issib le to re m ove state a ctions alle g ing  environm ental 
violations to the b a nkruptcy court b e c ause they are exercises of the state’s policy 
and  re g ulatory powers.9 Bankruptcy courts also have d iscretionary authority to 
d e cline jurisd iction over a rem ove d  lawsuit on equita b le g round s.10 Thus, where 
                                                        
5 28 U.S.C. § 1367(a ). Section 1367(a ) g ives a fed eral court “supplem ental jurisd iction over 
all other claim s that are so relate d  to claim s in [an] action within [a court’s] orig inal juris-
d iction that they form  part of the sam e c ase.” See In re Cuyahog a  Equip. Co., 980 F.2d  110, 
115 (2d  Cir. 1992). 
6 980 F.2d  110, 115. 
7 28 U.S.C. § 1452(a ). 
8 Id. 
9 See, e.g., State ex rel. Fisher v. Forster, 27 C.B.C.2d  1538, 146 B.R. 383, 384 (Bankr. N.D. 
Ohio 1992) (suits seeking  to enforce certain environm ental proce d ures and  seeking  reim -
b ursem ent of costs resulting  from  violations thereof rem and e d  to state court); In re Rab -
zak, 79 B.R. 966 (Bankr. E.D. Pa. 1987) (state court prosecution for violations of rub b ish 
ord inance was exercise of police power and  could  not b e rem oved  to b a nkruptcy court). 
10 28 U.S.C. § 1452(b ). The equita b le fa ctors to b e consid ere d  includ e: (1) the possib ility of 
d uplicative litig ation in two forum s; (2) prejud ice to the involuntarily rem oved  parties; 
(3) forum  non conveniens; (4) the state court’s b etter a bility to resolve state law issues; (5) 
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a pend ing  environm ental claim  involves questions of state law unfa m iliar to the 
b a nkruptcy jud g e, the b a nkruptcy court m ay d ecline to take jurisd iction over an 
environm ental d ispute, even if that suit d oes not fall within the police power ex-
em ption.11 Finally, a b a nkruptcy court m ay b e required  to a bstain from  he aring a 
pend ing  state law claim  that could  not orig inally have b e en broug ht in fe d eral 
court in the a bsenc e of b a nkruptcy jurisd iction and  that could  b e tim ely a d jud i-
cate d  in state court. The court also has d iscretion to a bstain from  he aring  other 
m atters.12 
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