
 MEALEY’S™ LITIGATION REPORT

Discovery
September 2009   Volume 6, Issue #12

Wiping of BlackBerries Prompts Magistrate Judge To Impose Adverse Inference
TAMPA, Fla. — A federal magistrate judge in Florida on Aug. 31 imposed an adverse inference jury instruction against a 
defendant company accused of violating the Computer Abuse and Fraud Act after finding that the BlackBerries used by three 
of its employees were wiped of data and that the deletion of the information could only be done intentionally.  SEE PAGE 4.

3rd Circuit Vacates Discovery Sanction Order, Does Not Remand Due To Settlement
PHILADELPHIA — The Third Circuit U.S. Court of Appeals on Sept. 1 vacated two sanction orders involving dis-
covery violations by defendants in a Racketeer Influenced and Corrupt Organizations Act case but declined to remand 
because the parties have settled the matter.  SEE PAGE 6.

Judge Adopts Recommendation To Dismiss Discrimination Suit As A Discovery Sanction
CHARLOTTE, N.C. — A federal judge in North Carolina on Sept. 8 adopted a magistrate judge’s recommendation to 
dismiss a woman’s employment discrimination lawsuit as a sanction for her willful failure to comply with court-ordered 
discovery.  SEE PAGE 7.

Ordering Plaintiffs To Pay Fees Would Be ‘Draconian,’ Federal Judge Says
HARRISBURG, Pa. — Plaintiffs in a lawsuit involving alleged violation of the Sherman Act that have already had their 
claims precluded and that are facing an adverse inference jury instruction as sanction for the destruction of a computer con-
taining relevant e-mails should not be ordered to pay counsel fees and expenses because granting the motion could lead to a 
“draconian result,” a federal judge ruled Aug. 21 in denying the defendants’ request for additional sanctions.  SEE PAGE 8.

Failure To Timely Rectify Inadvertent Disclosures Results In Privilege Waiver
CAMDEN, N.J. — The U.S. government waived privilege over 161 of 214 documents it inadvertently produced dur-
ing discovery in a case involving a company’s alleged violation of the Comprehensive Environmental Response, Com-
pensation and Liability Act of 1980 (CERCLA) after a federal magistrate judge found that the government failed to take 
reasonable steps to rectify its error after it was initially alerted to its disclosure of privileged documents.  SEE PAGE 10.

Submission Of Handout Provided During Presentation Did Not Waive Privilege
TAMPA, Fla. — A defendant company’s production of a handout that was provided to employees who attended a 
training presentation regarding the proper use of e-mail conducted by its outside counsel did not waive privilege over 
communications pertaining to the presentation because the submission of the handout did not place the presentation 
at issue, a federal magistrate judge in Florida ruled Aug. 25.  SEE PAGE 11.

Magistrate Judge Unable To Determine Waiver Due To General Privilege Assertion
WEST PALM BEACH, Fla. — A federal magistrate judge in Florida on Aug. 31 denied without prejudice a motion 
seeking the return of inadvertently produced privileged documents filed by a plaintiff company in a patent infringement 
suit because the company’s submission of the documents for an in camera review did not include a privilege log detailing 
why the materials were protected.  SEE PAGE 12.

Panel Refuses To Vacate Discovery Order Related To Insured’s Bad Faith Claim
CINCINNATI — A malpractice insurer has not satisfied the heavy burden required to justify a writ of mandamus to 
vacate a lower court’s discovery order, the Sixth Circuit U.S. Court of Appeals held Aug. 24, rejecting the insurer’s conten-
tion that the lower court was “clearly erroneous” in finding that the requested documents related to an insured’s bad faith 
claim are not protected by the federal work product doctrine and Ohio’s attorney-client privilege.  SEE PAGE 13.
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News

Wiping of BlackBerries Prompts 
Magistrate Judge To 
Impose Adverse Inference
TAMPA, Fla. — A federal magistrate judge in Florida 
on Aug. 31 imposed an adverse inference jury instruc-
tion against a defendant company accused of violating 
the Computer Abuse and Fraud Act after finding that 
the BlackBerries used by three of its employees were 
wiped of data and that the deletion of the informa-
tion could only be done intentionally (Southeastern 
Mechanical Services Inc. v. Norman Brody, et al., No. 
08-CV-1151-T-30EAJ, M.D. Fla.).

(Order in Section C.  Document #68-​090918-​
018R.)

U.S. Magistrate Judge Elizabeth A. Jenkins of the 
Middle District of Florida held that although the 
BlackBerries used by individual defendants Norman 
Brody, James Sherouse and Kevin Smith, each of 
whom worked for plaintiff company Southeastern 
Mechanical Services Inc. (SMS) before going to work 
for Thermal Engineering Construction Services Inc. 
(TEI), one of SMS’s direct competitors, were syn-
chronized with TEI’s server, some e-mails indicated 
that the individual defendants often used their per-
sonal e-mail accounts to communicate with workers 
at TEI and co-defendant Babcock Power Services.

“Such e-mails [from the personal e-mail accounts] 
would not be stored on the company’s server,” Magis-
trate Judge Jenkins said.  “In addition, text messages, 
calendar items, and call logs on the BlackBerries were 
not saved on the company’s server and produced to 
SMS.”

According to SMS’s third amended complaint, Brody, 
Sherouse and Smith worked for the company as 
members of its core sales team but left in May 2008 
to work for TEI, one of its competitors.  SMS claims 

that the defendants created a business plan to com-
pete with SMS using its proprietary information and 
that they took trade secrets, deleted files from SMS’s 
computer system and solicited SMS customers to take 
their business to TEI.

Synchronized To Server
In late May 2008, each of the individual defendants 
purchased a BlackBerry and was reimbursed for his 
purchase of the device.  On June 3 and 4, 2008, the 
devices were synchronized with their TEI e-mail ac-
counts so that all e-mails sent or received from the 
e-mail account on the device would also reside on the 
company’s server and be subject to the company’s nor-
mal backup and archiving process.  Laptop computers 
issued to the individual defendants were configured 
similarly.

On June 6, 2008, SMS sent a demand letter to TEI 
alleging unauthorized access and use of the company’s 
confidential information and trade secrets.  Shortly 
thereafter, the individual defendants’ TEI e-mail ac-
counts were frozen and they were ordered to return 
their laptops and BlackBerries.  After the materi-
als were returned, they were given to Jon Kessler, a 
forensic computer expert from Esquire Litigation 
Services, for inspection.  Kessler found no data on 
the BlackBerries and concluded that the information 
was not manually deleted, but wiped by the user.  
Lacey Walker, TEI’s forensic expert, also reviewed the 
BlackBerries and agreed that the lack of data could 
have been caused only by a “hard reset” wipe or bad 
password reset.

As a result of this information, SMS moved for 
spoliation sanctions in the form of default judg-
ment or an adverse inference jury instruction.  The 
defendants opposed the motion, arguing that any 
e-mails that would have been on the devices were 
already produced because they were stored on TEI’s 
server.
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Magistrate Judge Jenkins held that based on the infor-
mation provided by the forensic experts, it is highly 
probable that the individual defendants intentionally 
deleted information from the devices.

“Although Individual Defendants’ BlackBerries 
were activated in late May 2008 and were used dur-
ing the first few weeks of their employment, there 
were no e-mails, calendar entries, text messages, or 
phone records on their BlackBerries,” Magistrate 
Judge Jenkins concluded.  “SMS’ expert stated that 
the configuration of data on Individual Defendants’ 
BlackBerries was not similar to that of a new Black-
Berry acquired from the factory or a BlackBerry that 
had been used exclusively for phone calls.  Given 
the fact that Individual Defendants frequently used 
their BlackBerries, it is improbable that there was no 
data on the BlackBerries reflecting communications 
between Individual Defendants and TEI employees, 
Babcock employees, current customers or potential 
customers.”

Counsel
Amanda S. Thompson, David Long-Daniels, Lind-
sey Camp Edelmann, Peter N. Hall and Todd D. 
Wozniak of Greenberg Traurig in Atlanta and Richard 
C. McCrea of Greenberg Traurig in Tampa represent 
SMS.

Sara Marie Hammett and Thomas T. Steele of Steele + 
Hale in Tampa represent Brody, Sherouse and Smith.  
Babcock and TEI are represented by Scott Green, 
Christopher Galanek and Matthew J. Pearce of Bryan 
Cave Powell Goldstein in Atlanta and Richard George 
Salazar of Fowler White Boggs in Tampa. n

11th Circuit Upholds 
Dismissal Of Woman’s 
Tainted Peanut Butter Case
ATLANTA — A panel of the 11th Circuit U.S. 
Court of Appeals on Sept. 14 affirmed the dismissal 
of a woman’s claims against a peanut butter manufac-
turer accused of sickening hundreds of people with its 
tainted product, agreeing that the plaintiff failed to 
adhere to the trial court’s orders (Bertha Dinkens v. 
ConAgra Foods Inc., No. 08-16245, 11th Cir.; 2009 
U.S. App. LEXIS 20416).

(Unpublished opinion available.  Document #84-​
091005-​017Z.)

Bertha Dinkens sued ConAgra Foods Inc. in the 
U.S. District Court for the Western District of New 
York following a massive nationwide product recall of 
Salmonella-tainted peanut butter.  Dinkens’ suit was 
transferred to the Northern District of Georgia along 
with hundreds of other similar actions arising out of 
ConAgra’s 2007 peanut butter recall for consolidated 
pretrial proceedings (In re: ConAgra Peanut Butter 
Products Liability Litigation, No. 07-1845, N.D. 
Ga.).

Dinkens did not file a timely objection to the transfer, 
and the case was officially transferred April 22, 2008.

Claims Dismissed
Judge Thomas Trash first dismissed Dinkins’ claim 
for breach of the implied warranty of fitness on the 
grounds that the claim was not properly pleaded and 
on Oct. 9, 2008, dismissed the rest of Dinkens’ claims 
for failing to comply with discovery orders.

Dinkens appealed, seeking review the trial court’s 
decisions for abuse of discretion.  She argued that her 
failure to respond to pleadings and orders in the case 
should have been excused because she was not served 
with those documents.

In its per curiam opinion, the 11th Circuit panel 
concluded that Dinkens’ attorney failed to partici-
pate in the court proceedings or keep in contact with 
plaintiffs’ liaison counsel and that it “will not reward 
his failure to prosecute his client’s lawsuit with an-
other opportunity to pursue her claims.”  The panel 
affirmed the trial court decision to dismiss Dinkens’ 
lawsuit with prejudice.

Court Access
“Dinkens’s lawyer received CM/ECF access (includ-
ing the ability to access the pleadings and orders 
already filed in the case and electronic notification 
of document filings as they were made) on Sep-
tember 17, 2008, thirteen days before the district 
court issued its first order regarding the dismissal of 
Dinkens’s complaint,” it concluded.  “Despite hav-
ing that access, he filed no response to ConAgra’s 
pending motion to dismiss his client’s case for failure 
to comply with the court’s order to compel produc-
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tion of discovery.  Neither did he take any action in 
response to the court’s order of September 30, 2008, 
acting on that motion.  Only after the court entered 
its October 9, 2008 order dismissing Dinkens’s law-
suit did her lawyer react — by filing a motion for 
reconsideration.”

The panel consisted of Judges Ed Carnes, Charles R. 
Wilson and Emmett Ripley Cox.

Dinkens is represented by Louis Rosado of Louis 
Rosado & Associates in Buffalo, N.Y.  ConAgra is rep-
resented by Andrew G. Phillips of McGuire Woods in 
Atlanta. n

3rd Circuit Vacates Discovery  
Sanction Order, Does 
Not Remand Due To Settlement
PHILADELPHIA — The Third Circuit U.S. Court 
of Appeals on Sept. 1 vacated two sanction orders 
involving discovery violations by defendants in a 
Racketeer Influenced and Corrupt Organizations 
Act case but declined to remand because the parties 
have settled the matter (Natalie M. Grider, M.D., 
et al. v. Keystone Health Plan Central Inc., et al., 
No. 08-3073, 3rd Cir.; 2009 U.S. App. LEXIS 
19642).

(Opinion in Section E.  Document #31-​090916-​
001Z.)

Discovery Problems
In October 2001, Natalie M. Grider, M.D., and 
Kutztown Family Medicine filed a class action lawsuit 
in the Philadelphia County Court of Common Pleas 
against Keystone Health Plan Central, Highmark 
and Capital Blue Cross and Joseph Pfister, John S. 
Brouse and James M. Mead as each of the company’s 
chief executive officers.  The case was removed to the 
U.S. District Court for the Eastern District of Penn-
sylvania.  The plaintiffs alleged that Keystone’s claims 
handling practices violated RICO and Pennsylvania’s 
“prompt pay” statute.

Although the case was filed in 2001, discovery did 
not begin until 2003, and the parties agreed that “the 
spirit of the discovery disputes was hostile.”

The plaintiffs served five sets of discovery requests 
“directed to all defendants.”  Highmark, Keystone 
and Capital responded to each request but interposed 
general objections to many of the requests.  Also, each 
defendant responded with specific objections to some 
of the plaintiffs’ individual requests.

The court issued five orders related to discovery or-
ders.  Two of those orders — a March 30, 2006, order 
and a Sept. 28, 2007, order — were appealed to the 
Third Circuit.

The appeals came after the parties reached settlements 
in February 2008.

District Court Orders
In the March 2006 order, Judge James Knoll 
Gardner affirmed a magistrate’s report that the 
defendants continually filed highly confidential 
documents in the public record without placing 
them under seal but that the plaintiffs did not 
meet the standard required for injunctive relief.  
The magistrate had concluded that sanctioning 
the defendants’ counsel was not an appropriate 
remedy for failure to comply with the order and 
instead the appropriate remedy was to admonish 
the defendants’ counsel to follow all terms of the 
protective order.  Judge Gardner disagreed that the 
admonishment was not a sanction.

In the September 2007 order, Judge Gardner held 
that all of the defendants violated Federal Rules of 
Civil Procedure 26(g)(2)(A) and (B) and 37(c)(1) and 
that the law firm defendants and individual attorneys 
violated 28 U.S. Code Section 1927 and Local Rule 
83.6.1 of the Rules of Civil Procedure of the U.S. Dis-
trict Court for the Eastern District of Pennsylvania 
(See 10/17/07, Page 21).

Judge Gardner found, however, that there was no 
proper basis to impose any sanctions.  He ordered 
the defendants to pay the plaintiffs their “reasonable 
attorneys’ fees” and costs related to the two motions, 
but the parties settled the underlying suit before the 
court could rule on a fee petition, so the sanctions 
were never quantified and reduced to monetary 
amounts.

September 2007 Order
Judge Dolores K. Sloviter wrote for the appeals court 
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that it would not displace Judge Gardner’s findings of 
fact as related to the September 2007 order because 
the findings have support in the record and, thus, are 
not clearly erroneous.  Judges Thomas L. Ambro and 
Kent A. Jordan concurred.

However, the appeals court said it would vacate the 
sanctions order because it contained several signifi-
cant legal errors, including that Judge Gardner failed 
to analyze the “substantial justification” standard as 
required.

Ordinarily, the case would be remanded to allow the 
District Court to apply the “substantial justification” 
standard to sanctions under Rules 26(g) and 37(c)(1) 
and to undertake a more specific and individualized 
analysis under Section 1927 and Local Rule 83.6.1, 
but because the parties have settled the matter of at-
torney fees, there is no reason to remand, the appeals 
court said.

March 2006 Order
The appeals court also vacated the March 2006 order, 
holding that Judge Gardner’s ruling that the magis-
trate’s admonishment was a sanction was not a sound 
exercise of his discretion.

Judge Gardner based his decision on Langer v. 
Monarch Life Ins. Co. (966 F.2d 786, 811 [3rd Cir. 
1992]), but Langer does not hold that an admonish-
ment is always a sanction, it said.

Again, however, there is no need to remand, the ap-
peals court said.

Louis C. Bechtel and Conrad O’Brien of Gellman & 
Rohn in Philadelphia, Joseph A. O’Keefe of O’Keefe 
& Sher in Kutztown, Pa., Francis J. Farina of Devon, 
Pa., and Kenneth A. Jacobsen of Jacobsen Law Offices 
in Wallingford, Pa., represent the plaintiffs.

Malcom J. Gross of Gross, McGinley, LaBarre & 
Eaton in Allentown, Pa., and Kathleen T. Sooy, Clif-
ton S. Elgarten and Tracy A. Roman of Crowell & 
Moring in Washington, D.C., represent Keystone, 
Capital, Mead and Pfister.  Daniel I. Booker, Donna 
M. Doblick and James C. Martin of Reed Smith 
in Pittsburgh and Sandra A. Girifalco of Stradley, 
Ronon, Stevens & Young in Philadelphia represent 
Highmark and Brouse.

(Additional document available.  September 2007 
opinion.  Document #43-​071004-​009Z.) n

Judge Adopts Recommendation 
To Dismiss Discrimination Suit 
As A Discovery Sanction
CHARLOTTE, N.C. — A federal judge in North 
Carolina on Sept. 8 adopted a magistrate judge’s rec-
ommendation to dismiss a woman’s employment dis-
crimination lawsuit as a sanction for her willful failure 
to comply with court-ordered discovery (Kimberly N. 
Lynch v. Novant Medical Group Inc., d/b/a Presbyte-
rian Regional Healthcare Corp., No. 08cv340, W.D. 
N.C.; 2009 U.S. Dist. LEXIS 81478).

(Opinion in Section A.  Document #68-​090918-​
005Z.)

U.S. Judge Martin Reidinger of the Western District 
of North Carolina noted that Kimberly Lynch was 
warned about the risk of sanctions for failure to com-
ply with discovery requests from her former employer, 
Novant Medical Group, d/b/a Presbyterian Regional 
Healthcare Group, when Magistrate Judge Carl Horn 
III granted her counsel’s request to withdraw from the 
case on Feb. 12. 

	 Our Copyright Policy
Subscribers are encouraged to copy sections of this 
report for use in court submissions. You also are 
welcome to copy a single article to send to a client 
or colleague, and to copy and route our table of 
contents. 

However; it is a violation of our copyright to copy 
substantial portions of this report for any other reasons 
without permission. Illegal copying can seriously 
undermine subscription-based publications like ours; 
moreover, the Copyright Act of 1976 provides for 
damages for illegal copying.

If you wish to copy and distribute sections of the 
report, simply contact the Editorial Director at (610) 
205-1000 or 1-800-MEALEYS (1-800-632-5397).
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Written Communications Demanded
Lynch sued her former employer on July 18, 2008, seek-
ing damages and injunctive relief based on the compa-
ny’s alleged violation of Title VII of the Civil Rights Act 
of 1964 and the Age Discrimination in Employment 
Act of 1967.  Her counsel moved for withdrawal from 
the case on Feb. 5.  Under the court’s case management 
order, the parties were to exchange initial disclosures by 
Feb. 23 and complete discovery by Sept. 30.

The defendant company provided Lynch with its first 
set of interrogatories and request for production of 
documents on Feb. 23.  Lynch requested an extension 
to respond to the requests on March 23 so she could 
hire an attorney, and on April 15, the defendant filed 
a motion to compel.  The plaintiff did not respond 
to the motion.  Magistrate Judge David S. Cayer 
granted Novant Medical Group’s motion on May 5 
and instructed Lynch to provide complete discovery 
responses by May 31 and to schedule her deposition 
no later than June 15.  The magistrate judge also 
warned Lynch that she could face sanctions if she 
failed to comply with the order.

On May 31, Lynch provided the defendant with her 
first set of interrogatories and requests for produc-
tion.  On June 10, the company called the plaintiff to 
inform her that the responses were inadequate.  Lynch 
responded that she did not have to provide any further 
information, requested that counsel for the defendant 
no longer call her and demanded that any further 
questions be directed to her in writing.  The plaintiff 
did not respond to any of the defendant’s subsequent 
written requests for information, which prompted the 
company to move for sanctions on June 19.  Magis-
trate Judge Cayer recommended dismissing Lynch’s 
case as a sanction for her failure to comply with court-
ordered discovery on July 13, and Lynch objected to 
his report and recommendation on July 24.

(Motion for sanctions available.  Document 
#68-​090918-​006M.  Opposition brief avail-
able.  Document #68-​090918-​007B.  Reply brief 
available.  Document #68-​090918-​008B.  Report 
and recommendation available.  Document #68-​
090918-​009X.  Objection available.  Document 
#68-​090918-​010B.)

Sanctions Warranted
Judge Reidinger noted that Lynch did not specifically 

object to any of Magistrate Judge Cayer’s findings or 
recommendations.  As a result, the judge reviewed the 
record to determine whether dismissal sanctions were 
truly warranted and concurred with the magistrate 
judge that Lynch’s behavior was willful and warranted 
the imposition of dismissal sanctions.

“Although she has been warned explicitly that failure 
to comply with the Orders of this Court would re-
sult in the imposition of sanctions and possibly the 
dismissal of this lawsuit, Plaintiff has engaged in a 
pattern of noncompliance with the Court’s Orders,” 
Judge Reidinger wrote.  “She has failed to provide 
her Initial Disclosures to Defendant, despite being 
ordered twice to do so.  She failed to respond timely 
to the Defendant’s discovery requests and had to be 
compelled to respond.  The discovery responses that 
she finally did serve were unresponsive and wholly 
inadequate.  Additionally, she has steadfastly refused 
to comply with the most basic discovery requests by 
asserting frivolous arguments that have no basis in 
law or fact.”

Lynch is pro se.  Patrick E. Kelly and Kathleen K. Luc-
chesi of Johnston Allison & Hord represent Novant.  
All are in Charlotte. n

Ordering Plaintiffs To Pay 
Fees Would Be ‘Draconian,’ 
Federal Judge Says
HARRISBURG, Pa. — Plaintiffs in a lawsuit involv-
ing alleged violation of the Sherman Act that have 
already had their claims precluded and that are facing 
an adverse inference jury instruction as sanction for 
the destruction of a computer containing relevant 
e-mails should not be ordered to pay counsel fees and 
expenses because granting the motion could lead to 
a “draconian result,” a federal judge ruled Aug. 21 in 
denying the defendants’ request for additional sanc-
tions  (Nancy C. Kvitka, et al. v. The Puffin Company, 
et al., No. 06-CV-0858, M.D. Pa.; 2009 U.S. Dist. 
LEXIS 74425; See March 2009, Page 4).

(Memorandum available.  Document #68-​090918-​
001Z.)

U.S. Judge Sylvia Rambo of the Middle District of 
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Pennsylvania explained that defendants and counter-
claimants The Puffin Co., Joyce Kekatos and Keith 
Kaonis knew as early as Nov. 18 that plaintiffs Nancy 
Kvitka and Nikel Enterprises Inc. violated Federal 
Rule of Civil Procedure 11 by allowing the destruc-
tion of the computer and tampering with hard cop-
ies of relevant e-mails but chose to file a motion for 
partial summary judgment based on spoliation of 
evidence rather than a motion for sanctions.  On Feb. 
13, the court granted the motion for partial sum-
mary judgment and dismissed the plaintiffs’ claims, 
imposed an adverse inference jury instruction and 
precluded the plaintiffs from arguing that anyone 
tampered with paper copies of the e-mails.

Kvitka and Nikel Enterprises purchase and sell an-
tique French and German bisque-headed dolls made 
during the late 19th and early 20th centuries.  Puffin 
publishes Antique Doll Monthly, the only publication 
in the United States specializing in antique bisque 
dolls, and the plaintiffs were regular contributors and 
advertisers in the publication until 2005, when an 
alleged campaign of “character assassination” resulted 
in Puffin’s decision to terminate the plaintiffs’ right to 
advertise. Kaonis is the publication’s advertising and 
creative director, and Kekatos is a purchaser and seller 
of antique dolls.  

In response to Puffin’s letter to Kvitka regarding the 
decision to terminate her right to advertise, it ex-
plained that “this entire thing has to do with some 
e-mails.”  The plaintiffs initially threatened suit in Au-
gust 2005, and Puffin responded that it had received 
several written complaints from dealers and collectors 
regarding Kvitka and that it had in its possession 15 
pages of e-mails written by her that disparaged other 
dealers.  The company also warned her to preserve all 
related e-mails on her laptop computer.

2 Lawsuits
In January 2006, the plaintiffs initiated an action in 
Pennsylvania’s Dauphin County Court of Common 
Pleas.  During discovery in that action, the plaintiffs 
requested that the defendants produce the written 
complaints and related e-mails.  The e-mails were 
produced Feb. 28, 2006.  Around that time, Kvitka 
began complaining of having problems with her lap-
top.  Chuck Tressler, Kvitka’s computer technician, 
did not examine the computer but instructed her 
to purchase a new laptop.  Kvitka received the new 

laptop on March 7, 2006, and later discarded her old 
laptop without transferring any of the information 
to the new laptop.  When the state court judge asked 
Kvitka about the whereabouts of e-mails on her com-
puter, Kvitka did not inform the judge that she threw 
out the computer and opted instead to discontinue 
the action.  

In her April 25, 2006, federal court complaint, Kvitka 
alleges that the defendants conspired against her in 
violation of the Sherman Act.  On Jan. 14, 2008, the 
defendants moved to inspect  Kvitka’s new laptop, 
and the plaintiff produced only a few responsive e-
mails. When asked during her deposition how she 
located the documents, Kvitka’s answer was evasive. 
In response to the plaintiff’s deposition, the defen-
dants moved for partial summary judgment based 
on spoliation of evidence.  The defendants asserted 
that the loss of the e-mails on Kvitka’s old laptop was 
prejudicial to their claims and that the plaintiff should 
be sanctioned based on her willful conduct.

In her ruling granting the defendants’ motion for 
partial summary judgment, Judge Rambo rejected 
Kvitka’s argument that her decision to throw away the 
laptop was innocent and a routine effort to maintain 
her business.

Further Sanctions Unnecessary
However, the judge concluded that granting the 
defendants’ motion for sanctions was unneces-
sary because the plaintiffs have already faced severe 
sanctions.

(Motion for sanctions available.  Document 
#68-​090918-​002M.  Opposition brief available.  
Document #68-​090918-​003B.  Sur-reply available.  
Document #68-​090918-​004B.)

“In the instant case, Plaintiffs have suffered a severe 
sanction by preclusion of their claims,” Judge Rambo 
wrote.  “They may suffer further from a possible ver-
dict against them on Defendants’ counterclaims.  The 
request for counsel fees and expenses under Rule 11 
amounts to Defendants being given a second bite of 
the apple, and to grant such a motion would lead to 
a draconian result.”

Robert S. Mirin of the Law Offices of Robert S. Mi-
rin is counsel for the plaintiffs.  Jeffrey T. McGuire 
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of Caldwell & Kearns represents Puffin and Kaonis.  
Bruce Jay Grossman is counsel for Kekatos.  All are 
located in Harrisburg. n

Failure To Timely Rectify  
Inadvertent Disclosures  
Results In Privilege Waiver
CAMDEN, N.J. — The U.S. government waived 
privilege over 161 of 214 documents it inadvertently 
produced during discovery in a case involving a com-
pany’s alleged violation of the Comprehensive Envi-
ronmental Response, Compensation and Liability Act 
of 1980 (CERCLA) after a federal magistrate judge 
found that the government failed to take reasonable 
steps to rectify its error after it was initially alerted to 
its disclosure of privileged documents (United States 
of America v. Sensient Colors Inc., No. 07-1275, D. 
N.J.; 2009 U.S. Dist. LEXIS 81951).

(Opinion in Section D.  Document #68-​090918-​
019Z.)

After oral arguments and an in camera review of the 
documents, U.S. Magistrate Judge Joel Schneider of 
the District of New Jersey concluded that the United 
States, which brought the case on behalf of the Envi-
ronmental Protection Agency against Sensient Colors 
Inc. and its predecessors, the Warner-Jenkinson Co. 
and H. Kohnstamm & Co. Inc., acted reasonably 
after it was first alerted in August 2008 of its inad-
vertent disclosure of 53 documents by resolving the 
issue only eight business days later.  But the magistrate 
judge ruled that the plaintiff did not take reasonable 
actions to rectify subsequent errors 

“After September 10, 2008, there is no question 
plaintiff was on notice of problems,” Magistrate 
Judge Schneider said.  “It therefore should have taken 
prompt and diligent steps to re-assess its document 
production.”

Document Production
The government says in its March 2007 lawsuit 
against Sensient that the company and its predeces-
sors are responsible for the contamination of the 
General Color Site in Camden and that Sensient is 
liable to reimburse the EPA for the more than $16 

million the agency spent to respond to the release or 
threatened release of hazardous substances at the site.  
According to the complaint, Sensient and its prede-
cessors manufactured inorganic and organic pigments 
and dyes at the site from 1922 until 1988.

During discovery, the plaintiff produced approxi-
mately 45,000 documents, totaling 135,000 pages on 
six different occasions between May 14, 2008, and 
Feb. 12, 2009.  On Aug. 28, the defendants returned 
81 documents it believed were privileged.  On Sept. 
10, 2008, the plaintiff advised the defendants that 
80 of the 81 documents were privileged and were 
inadvertently produced.  On Oct. 23, the defendant 
identified and returned another 89 documents it 
believed were privileged.  On Nov. 21, the plaintiff 
submitted a supplemental privilege log claiming that 
most of the inadvertently produced documents were 
privileged.  Subsequently, the plaintiff acknowledged 
that it inadvertently produced an exhibit during the 
deposition of former EPA employee Anthony Cancro 
and that it inadvertently produced another 100 docu-
ments since March 2009.

The defendants moved to compel production of the 
inadvertently produced documents on April 9, argu-
ing that the plaintiff waived any privilege over the 
materials.  The plaintiff opposed the motion, claiming 
that the parties’ stipulated discovery plan precluded a 
privilege waiver for inadvertent production.  Briefing 
on the motion was filed under seal.  Magistrate Judge 
Schneider found that the discovery plan did not con-
tain such an agreement.

“Plaintiff and Sensient are represented by sophisti-
cated counsel,” Magistrate Judge Schneider said.  “If 
they intended a ‘clawback’ provision this would have 
been specifically mentioned.  The most sensible con-
struction of the parties’ Discovery Plan is that the in-
advertent production of a document ‘in and of itself ’ 
does not waive privilege.  In other words, the parties 
agreed not to subject themselves to the harsh rule that 
mere inadvertent production results in a waiver.”

Some Reasonable Steps Taken
In determining if the government waived privilege 
over the documents through inadvertent production, 
Magistrate Judge Schneider focused on whether the 
plaintiff took reasonable steps to prevent the disclo-
sure and if the government promptly took steps to 
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rectify the error.  The magistrate judge concluded 
that the government took reasonable steps to pre-
vent disclosure through its use of the computer 
application Equivio and its review process.  In ad-
dition, Magistrate Judge Schneider pointed out that 
the government produced approximately 45,000 
documents.

“Plaintiff’s production was made in the midst of a 
commendable effort to employ a sophisticated com-
puter program to conduct its privilege review,” Magis-
trate Judge Schneider said.  “Unfortunately, mistakes 
occurred.  Plaintiff should not be unduly punished 
for occasional mistakes that occurred while it started 
to use new software to organize and sort its docu-
ments.  Plaintiff also invested substantial resources 
to prevent an inadvertent production.  In addition 
to its computer program, plaintiff employed twelve 
professionals to conduct its review who were trained 
on privilege issues.”

Moreover, the magistrate held that the government 
promptly rectified its error after initially being in-
formed by the defendants about an inadvertent dis-
closure of documents.  However, the plaintiff did not 
take reasonable precautions to rectify errors that were 
later brought to its attention.

Finally, Magistrate Judge Schneider held that docu-
ments the government used to search for potentially 
responsible parties (PRP) should not be disclosed 
because the plaintiff did not place the documents “at 
issue.”

Counsel
David L. Weigert of the Environmental Enforcement 
Section of the Department of Justice and Bradford 
Thomas McClane and Keith Taketo Tashima of the 
U.S. Department of Justice, all in Washington, D.C., 
represent the United States.

Michael A. Bogdonoff, Evan Wainhouse Davis, John 
M. Ix and Sarah D. Schlossberg of Dechert in Phila-
delphia represent Sensient and its predecessors.  Glenn 
Anthony Harris of Ballard Spahr Andrews & Ingersoll 
in Voorhees, N.J., represents third-party defendants 
Kohnstamm Inc. and Avtar Singh.  Robert J. Hagerty 
and Stephen J. Alexander of Capehart & Scatchard in 
Mount Laurel, N.J., represent third-party defendant 
St. Joseph’s Carpenter Society Properties Inc.  Third-

party defendants American Premier Underwriters Inc. 
and United Railroad Corp. are represented by Ste-
phen M. Orlofsky of Blank Rome in Princeton, N.J., 
Rachel Sydney Wolfe of Blank Rome in Philadelphia 
and Scott E. Coburn of Blank Rome in Cherry Hill, 
N.J. n

Submission Of Handout 
Provided During Presentation 
Did Not Waive Privilege
TAMPA, Fla. — A defendant company’s production 
of a handout that was provided to employees who 
attended a training presentation regarding the proper 
use of e-mail conducted by its outside counsel did not 
waive privilege over communications pertaining to 
the presentation because the submission of the hand-
out did not place the presentation at issue, a federal 
magistrate judge in Florida ruled Aug. 25 (Southeast-
ern Mechanical Services Inc. v. Norman Brody, et al., 
No. 08-CV-1151-T-30EAJ, M.D. Fla.; 2009 U.S. 
Dist. LEXIS 80834).

(Order in Section B.  Document #68-​090918-​
015R.)

U.S. Magistrate Judge Elizabeth A. Jenkins of 
the Middle District of Florida explained that the 
attorney-client privilege was not implicitly waived 
when defendants Thermal Engineering Construc-
tion Services Inc. (TEI) and Babcock Power Services 
Inc. submitted the handout along with the affidavit 
of Bryan Cave attorney Scott Green, who was a pre-
senter during the program, in opposition to plaintiff 
Southeastern Mechanical Services Inc.’s (SMS) mo-
tion for sanctions based on spoliation because the 
handout and the affidavit only generally described the 
contents of the presentation.

“Although SMS alleges that legal advice provided by 
TEI’s outside counsel on the proper use of e-mail by 
TEI employees is relevant to discovery requests and 
this litigation, relevance provides no justification for 
ignoring the attorney-client privilege,” Magistrate 
Judge Jenkins said.

SMS sued TEI, Babcock, Norman Brody, James Sher-
ouse and Kevin Smith, alleging that the defendants 
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violated the Computer Fraud and Abuse Act.  Accord-
ing to its third amended complaint, Brody, Sherouse 
and Smith each worked for the company as members 
of its core sales team but left in May 2008 to work 
for TEI, one of its competitors.  SMS claims that the 
defendants created a business plan to compete with 
SMS using its proprietary information and that they 
took trade secrets, deleted files from SMS’s computer 
system and solicited SMS customers to take their 
business to TEI.

Training Presentation
In spring 2008, Babcock asked Green and Christo-
pher Galanek, another attorney at Bryan Cave, to 
prepare a legal training program to instruct employees 
of Babcock and its subsidiaries on the importance of 
clear and concise communications in their business 
dealings.  During 2008, the two attorneys presented 
the training program on 20 occasions to employees of 
Babcock and its affiliates, including TEI.

On June 6, 2008, SMS sent a letter to TEI, alleg-
ing unauthorized use and access of its confidential 
and proprietary information.  On June 12, Green 
and Galanek gave two training presentations to TEI 
employees in Duncan, S.C.  SMS learned of the pre-
sentations during the Nov. 12 deposition of Norman 
Brody, who explained that the presentations did not 
address the disputes raised in the underlying case.

On March 30, SMS moved for sanctions based on the 
defendants’ alleged wiping and deleting of Brody’s, 
Sherouse’s and Smith’s e-mails and argued that the 
training presentation was part of the defendants’ at-
tempt to hide their spoliation of evidence.  In opposi-
tion to the motion, the defendants submitted Green’s 
affidavit and the handout.  On May 15, SMS moved 
for an order compelling the defendants to produce all 
documents pertaining to the training presentation, 
arguing that production of the handout waived any 
privilege over the materials.

(Motion available.  Document #68-​090918-​016M.  
Opposition brief available.  Document #68-​
090918-​017B.)

No Waiver
The defendants opposed the motion, arguing that the 
handout was submitted only to demonstrate that the 
training presentation was irrelevant to the litigation 

and spoliation at issue.  Magistrate Judge Jenkins 
pointed out that though waiver by implication can 
occur when a client places the attorney-client rela-
tionship at issue, such was not the case here.

“The record does not demonstrate that TEI implicitly 
waived the attorney-client privilege by filing Green’s 
affidavit and the handout in the public record,” Mag-
istrate Judge Jenkins said.  “These documents do not 
reveal the substance of any protected communica-
tions during the presentations.”

Amanda S. Thompson, David Long-Daniels, Lind-
sey Camp Edelmann, Peter N. Hall and Todd D. 
Wozniak of Greenberg Traurig in Atlanta and Richard 
C. McCrea of Greenberg Traurig in Tampa are coun-
sel for SMS.

Sara Marie Hammett and Thomas T. Steele of Steele + 
Hale in Tampa represent Brody, Sherouse and Smith.  
Babcock and TEI are represented by Green, Galanek 
and Matthew J. Pearce of Bryan Cave Powell Gold-
stein in Atlanta and Richard George Salazar of Fowler 
White Boggs in Tampa. n

Magistrate Judge Unable To
Determine Waiver Due To
General Privilege Assertion
WEST PALM BEACH, Fla. — A federal magistrate 
judge in Florida on Aug. 31 denied without prejudice 
a motion seeking the return of inadvertently produced 
privileged documents filed by a plaintiff company in a 
patent infringement suit because the company’s sub-
mission of the documents for an in camera review did 
not include a privilege log detailing why the materials 
were protected (Armor Screen Corp. v. Storm Catcher 
Inc., No. 07-81091-Civ, S.D. Fla.; 2009 U.S. Dist. 
LEXIS 83655).

(Order available.  Document #68-​090918-​020R.)

U.S. Magistrate Judge Ann E. Vitunac of the 
Southern District of Florida concluded that Armor 
Screen Corp. failed to satisfy its burden of provid-
ing sufficient information for the court to evaluate 
whether the documents, which included an e-mails 
and letters from its president to its counsel in a 
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prior case, were protected by the attorney-client 
privilege.

“Plaintiff’s blanket and general assertion of attorney-
client privilege in its Motion lacks sufficient detail to 
satisfy its burden of proving the existence of the privi-
lege over each document submitted for in camera in-
spection,” Magistrate Judge Vitunac said.  “Moreover, 
the communication of factual information, such as 
reports containing a litigation’s status, fee agreements, 
and retainer agreements are not generally protected by 
the attorney-client privilege.”

Privilege Log Required
Armor Screen filed a patent infringement suit against 
Storm Catcher Inc. in November 2007.  During dis-
covery, the plaintiff company claims that it inadver-
tently produced privileged documents and on April 
17, 2009, moved for the return of the documents 
and for sanctions.  Storm Catcher says in its April 28 
response brief that the documents are not privileged.

(Motion available.  Document #68-​090918-​021M.  
Opposition brief available.  Document #68-​
090918-​022B.  Reply brief available.  Document 
#68-​090918-​023B.)

In attempting to show that the documents are privi-
leged, Armor Screen submitted them for an in camera 
review without a privilege log explaining the docu-
ments’ contents and why they are protected by the 
attorney-client privilege.

“In the absence of such information, the Court can-
not reach the issues of inadvertent disclosure and 
waiver raised by the parties,” Magistrate Judge Vitu-
nac concluded.

Counsel
Jeremy Dutra and John A. Burlingame of Squire 
Sanders & Dempsey in Washington, D.C., and Rob-
ert C.L. Vaughn and Javier Asis Lopez of Squire Sand-
ers & Dempsey in Miami represent Armor Screen.

Storm Catcher is represented by Andrew William 
Ransom, Benjamin Michael Hanrahan, John Ful-
ton Jr., Oliver Alan Ruiz, Raquel Aurora Regalado-
Herrera and David Andrew Gast of Malloy & Malloy 
in Miami and Clifford Lawrence Rostin of Kaplan 
Zeena in Miami. n

Panel Refuses To Vacate 
Discovery Order Related 
To Insured’s Bad Faith Claim
CINCINNATI — A malpractice insurer has not 
satisfied the heavy burden required to justify a writ of 
mandamus to vacate a lower court’s discovery order, 
the Sixth Circuit U.S. Court of Appeals held Aug. 24, 
rejecting the insurer’s contention that the lower court 
was “clearly erroneous” in finding that the requested 
documents related to an insured’s bad faith claim are 
not protected by the federal work product doctrine 
and Ohio’s attorney-client privilege (In re: Profession-
als Direct Insurance Co., No. 08-4440, 6th Cir.; 2009 
U.S. App. LEXIS 18966).

(Opinion available.  Document #13-​090903-​
003Z.)

In 2001, Illinois National Insurance Co. retained the 
law firm Wiles, Boyle, Burkholder & Bringardner Co. 
to defend a suit against an employee of one of its in-
sureds.  A jury verdict of $8,531,488 in damages was 
entered against Illinois National.

Wiles moved for judgment notwithstanding the ver-
dict or, alternatively, for a new trial, which the trial 
court denied as untimely.  Wiles appealed the trial 
court’s decision to the Ohio Court of Appeals and the 
Ohio Supreme Court.

While the Ohio Supreme Court’s decision was pend-
ing, Wiles applied to renew its malpractice insurance 
policy with Professionals Direct Insurance Co in 
2003.  On Aug. 18, 2004, the Ohio Supreme Court 
unanimously affirmed the trial court’s ruling. 

Potential Malpractice
In September 2004, Wiles notified Professionals 
Direct of Illinois National’s potential malpractice 
claim against it.  Illinois National settled the un-
derlying claim and offered to settle its potential 
malpractice action for $5 million.  Professionals 

E M A I L  T H E  E D I T O R

email editor shane dilworth at
shane.dilworth@lexisnexis.com



Vol. 6, #12  September 2009	 MEALEY’S LITIGATION REPORT: Discovery

14

Direct represented its insured in the settlement 
negotiations.

Professionals Direct filed a declaratory judgment ac-
tion against Wiles in the U.S. District Court for the 
Southern District of Ohio, asserting that the policy 
excluded coverage because Wiles failed to give notice 
of the potential claim before the policy’s expiration 
date or in its renewal application. 

Wiles counterclaimed against Professionals Direct for 
breach of contract and bad faith, seeking damages 
and attorney fees.  The insurer moved to dismiss the 
counterclaim, which the District Court denied.  

Discovery Order
Professionals Direct refused Wiles’ request to pro-
duce a number of documents from its coverage file 
related to the bad faith claim, asserting that they were 
protected by the federal work product doctrine and 
Ohio’s attorney-client privilege.  A magistrate judge 
ordered that the insurer disclose many of the docu-
ments it claimed to be privileged.

Professionals Direct filed objections to the discovery 
order, a motion to certify questions relating to the 
discovery order to the Ohio Supreme Court, a motion 
to bifurcate proceedings for the declaratory judgment 
and the counterclaim and a motion to stay produc-
tion of the documents. The District Court denied 
each of the insurer’s motions. 

Professionals Direct petitioned the Sixth Circuit for a 
writ of mandamus to vacate the discovery order issued 
by the District Court. 

Work Product Doctrine
The panel found that Professionals Direct has not 
shown any legal error in the magistrate judge’s discus-
sion of the federal work product doctrine.

“Nor has it shown clear error in the magistrate’s ap-
plication of the work-product doctrine to the docu-
ments at issue or in the factual findings on which 
that application was premised.  The magistrate only 
ordered Professionals Direct to produce documents 
he found that were prepared ‘because of ’ the cover-
age decision rather than anticipated litigation or 
were prepared prior to the time Professionals Direct 
could reasonably anticipate litigation.  On its face, 

this is a reasonable application of the work-product 
doctrine, and Professionals Direct has not produced 
evidence to make us conclude otherwise,” the panel 
said. 

The panel added that although aspects of the magis-
trate’s discovery order may not be beyond question, 
Professionals Direct has failed to demonstrate that it 
is “clearly erroneous as a matter of law,” citing John 
B. v. Goetz (531 F.3d 448, 457 ([6th Cir. 2008]; See 
July 2008, Page 5).

Boone V. Vanliner
The panel rejected Professionals Direct’s contention 
that the magistrate judge committed clear error in 
failing to apply Ohio’s testimonial privilege statute.

Citing Boone v. Vanliner (744 N.E.2d 154 [Ohio 
2001]), the panel further dismissed the insurer’s 
contention that the magistrate judge erred in the ap-
plication of Ohio’s common law of attorney-client 
privilege.

“Professionals Direct argues that the magistrate com-
mitted clear error by failing to analyze each of the dis-
puted documents individually to determine whether 
they contained evidence of bad faith and were thus 
‘unworthy of protection.’  But Ohio courts have 
read Boone more broadly than Professionals Direct 
claims,” the panel noted. 

‘May Cast Light’
The panel cited Garg v. State Auto. Mut. Ins. Co. (800 
N.E.2d 757 [Ohio Ct. App. 2003]), which interpret-
ed Boone to require the disclosure of all documents 
that “may cast light” on whether the insurer acted in 
bad faith.

“While Professionals Direct is correct to point out 
that some Ohio courts have applied Boone more nar-
rowly, this is insufficient to show that the magistrate’s 
application of Boone was ‘clearly erroneous as a mat-
ter of law,’” the panel said.

The panel concluded that Professionals Direct has 
failed to demonstrate that any of the merits factors in 
the five-factor test under John B. weigh in its favor, 
denying its motion for writ of mandamus. 

Judge Boyce F. Martin Jr. wrote the opinion, which 
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was joined by Senior Judge Richard F. Suhrheinrich 
and Judge Helene N. White.

Kevin Robert McDermott of Schottenstein, Zox & 
Dunn in Columbus, Ohio, represents Professionals 
Direct.  James E. Arnold of James E. Arnold & Asso-
ciates in Columbus represents the respondent. n

Order Allowing Ex Parte 
Physician Interviews In  
Amiodarone Case Vacated
RENO, Nev. — A Nevada federal judge on Aug. 27 
filed an order vacating a ruling by a magistrate judge 
that would allow the defendant in a products liability 
case involving an anti-arrhythmic drug to conduct ex 
parte informal interviews with the decedent’s treating 
physicians (Iris Parker v. Upsher-Smith Laboratories, 
Inc., et al., No. 3:06-CV-518-ECR-VPC, D. Nev.).

(Order available.  Document #52-​090917-​008Z.)

Iris Parker sued Upsher-Smith Laboratories Inc. in the 
U.S. District Court for the District of Nevada, alleg-
ing that her husband, Arthur L. Parker, died as a result 
of ingesting amiodarone.  

Patient-Physician Privilege
Parker sought review of a Feb. 3 order by the Mag-
istrate Judge Valerie P. Cooke, who concluded that 
Parker had waived any physician-patient privilege 
as to the decedent’s treating physicians because her 
lawsuit put the decedent’s medical condition at issue, 
pursuant to Nevada Revised Statute Section 49.245.

(Magistrate judge’s order available.  Document 
#52-​090917-​016R.)

“To address plaintiff’s concern that such interviews 
might be so broad as to include highly personal, 
irrelevant matters having nothing to do with the is-
sues giving rise to the complaint, defendant’s counsel 
represents to the Court that defendant has no interest 
in discussing matters that are superfluous to the pro-
ceeding,” the magistrate said.

Sanctions
On Feb. 18, Magistrate Judge Cooke issued a 

second order sanctioning Parker’s counsel $4,000 
for sending faxes to the decedent’s treating physi-
cians alerting them of the order regarding ex parte 
interviews.

(Sanctions order available.  Document #52-​090917-​
020R.)

Parker then filed a request for review of the ruling, 
filed an objection to the sanctions order and re-
quested a stay of sanctions pending the decision on 
her objection.  

(Plaintiffs request for review available.  Document 
#52-​090917-​015B.)

“It is Plaintiff’s position that the language of NRS 
[Nevada Revised Statutes] 49.245(3) limits waiver of 
the physician patient privilege only to written medical 
or hospital records,” Parker said.

She argued based on its legislative history that the 
statute’s purpose is “to limit waiver of the physician-
patient privilege to written medical and hospital 
records and to preclude defense counsel from having 
ex parte communications with a plaintiff’s treating 
physicians.”

Legislative History
Judge Edward C. Reed agreed with Parker’s argument 
and said her “interpretation of the statute makes 
sense for the purpose of deciding the present issue on 
the limited basis required here.  It is a fair reading of 
the legislative history that the intent of the amend-
ment was to bar the ex parte interviews sought by 
Defendant here and to require such information to 
be probed by Defendant through normal discovery 
channels such as depositions.  Depositions also strike 
the Court as a more fair way to obtain information 
with both parties present on the record and the ability 
of the opposing counsel to object to inappropriate or 
improper questions.”

He also concluded that the Health Insurance Por-
tability and Accountability Act (HIPAA) does not 
preempt the state law provisions in this case because 
HIPAA expressly states that it does not supersede state 
law that offers more stringent protection.

“Thus, although HIPAA may not prohibit the ex 
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parte communications at issue in the present case, 
Nevada state law does.  Nevada law is more stringent 
than the privacy protection afforded by HIPAA, 
and Nevada law controls.  The provisions of HIPAA 
therefore do not affect our conclusions above,” Judge 
Reed said.

No Error
However, Judge Reed ruled that the magistrate judge 
did not err in assigning sanctions to Parker’s counsel.

“Our order, vacating the Magistrate Judge’s order . . . 
that permitted the ex parte interviews, does not mean 
that the imposition of the sanctions by the Magistrate 
Judge was improper.  The conduct  of Plaintiff’s coun-
sel was in violation of the order.  And even though we 
are now vacating the interview order . . . this does not 
relieve counsel of the obligation they had to follow 
the then effective un-vacated order of the Magistrate 
Judge.  The imposition of the sanctions was not clearly 
erroneous or contrary to law,” Judge Reed said.

Parker is represented by Brett K. South and Jonathan 
J. Whitehead of Rands, South & Gardner in Reno.

Upsher-Smith is represented by Steven E. Guinn of Laxalt 
& Nomura in Reno and Mark C. Hegarty and Adam R. 
Moore of Shook, Hardy & Bacon in Kansas City, Mo.

(Additional documents available:  Opposition.  Doc-
ument #52-​090917-​018B.  Reply.  Document #52-​
090917-​019B.  Defendants’ brief regarding scope 
of interviews.  Document #52-​090917-​017B.) n

Company Says Attempts 
To Resolve Disputes Prior 
To Motions Were Unsuccessful
WASHINGTON, D.C. — A South Dakota-based 
company involved in a breach of contract dispute in 
federal court in the District of Columbia says in a 
Sept. 14 opposition brief that its motions to compel 
and quash a subpoena served on its phone service 
provider should not be stricken because its attempts 
to meet and confer with counsel for the plaintiff com-
pany about the discovery disputes were unsuccessful 
(Covad Communications Company v. Revonet Inc., 
No. 06-1892, D. D.C.).

(Opposition brief available.  Document #68-​
090918-​011B.  Motion available.  Document #68-​
090918-​012M.)

Revonet Inc. acknowledges that while the court is 
weary of discovery disputes in this case, the defendant 
company did all that it could to ask Covad Com-
munications Co. to comply with its discovery request 
before filing its motions to compel and to quash.

Covad Communications sued Revonet in November 
2006, alleging that the defendant company breached 
a confidentiality agreement by impermissibly ac-
cessing and selling proprietary information, trade 
secrets and customer information while contracted 
to conduct marketing efforts to identify businesses 
suitable for Covad Communications’ Voice over In-
ternet Protocol Services (VoIPS).  According to Covad 
Communications, Revonet used the information to 
enhance its own database of potential customers and 
sold information to some of its customers, who are 
Covad Communications’ direct competitors. 

Compel, Quash, Strike Motions
On Aug. 21, the defendant company filed a motion 
to quash a subpoena served on its phone service pro-
vider SDN Communications, seeking all documents 
containing or relating to all calls from 26 identified 
phone lines and the assignment of information from 
those lines from June 1, 2004, to Dec. 31, 2006.  On 
Aug. 24, Revonet filed a motion to compel Covad 
Communications’ to produce information it had 
not submitted pursuant to a September 2008 court 
order.  

(Motion to quash available.  Document #68-​
090918-​013M.  Motion to compel available.  Docu-
ment #68-​090918-​014M.)

Covad Communications moved to strike the motions 
on Aug. 29, arguing that the briefs were filed in viola-
tion of Local Civil Rule 7(m), which required defense 
counsel to discuss the anticipated motion with plain-
tiffs’ counsel to determine whether there is any op-
position to the relief sought.  The plaintiff company 
says that had defense counsel attempted to contact 
its attorneys before filing the motion to compel, the 
information could have been produced.

In addition, Covad Communications contends that 
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the motion to quash the subpoena should be stricken 
because the U.S. District Court for the District of 
Columbia does not have the power to quash the sub-
poena because it was issued by the District of South 
Dakota, where Revonet has its major operations 
center.  Moreover, Covad Communications argues 
that Revonet has made no showing of extraordinary 
circumstances justifying relief.

Meet And Confer
Revonet counters that the plaintiff company’s argu-
ment regarding the failure to meet the meet-and-
confer requirement is “disingenuous and legally 
unpersuasive.”

“Revonet in no way failed to satisfy its meet-and-con-
fer obligations,” the company says.  “Local Rule 7(m) 
does not contemplate a violation when a non-moving 
counsel ignores requests to confer, nor does it require 
a movant to initiate multiple unanswered phone calls 
or show up at the door of opposing counsel, hat in 
hand, in hopes he will discuss the matter.”

Irrelevant Information Sought
The defendant company further argues that it has 
standing to bring its motion to quash because the 
information sought by the subpoena is irrelevant and 
could potentially harm Revonet’s other customers.

“Moreover, Revonet disagrees with Covad’s argu-
ment that the disclosure of such confidential com-
mercial information, well outside the parameters of 
the Court’s scheduling order, is not an ‘extraordinary 
circumstance’ based on ‘specific facts,’” the company 
says.  “Covad’s subpoena is not designed to illicit the 
relevant documents called for in Revonet’s Rule 26 
disclosures as being possible documents supportive 
of Revonet’s defense.  The subpoena is far broader 
than that.  Rather, the subpoena is designed to annoy, 
embarrass, and cause Revonet undue burden and ex-
pense.   Such pernicious motives, when couched in an 
overbroad subpoena demanding all records relating to 
Revonet held by a third party, constitute ‘good cause’ 
to seek a protective order under Federal Rule [of Civil 
Procedure] 26(c).”

Andrew M. Klein of Klein Law Group is counsel for 
Covad Communications.  Carol Elder Bruce and 
LaShon Kell of Bracewell & Giuliani represent Revo-
net.  All are in Washington. n

5th Circuit Affirms  
Denial Of Request To  
Use Discovery In Arbitration 
NEW ORLEANS — The Fifth Circuit U.S. Court 
of Appeals on Aug. 6 affirmed a district court’s ruling 
granting reconsideration and vacating an order grant-
ing an ex parte application to obtain discovery to be 
used in a private international arbitration in relation 
to disputes over a contract to construct a power plant 
and provide power in El Salvador (El Paso Corpora-
tion v. La Comision Ejecutiva Hidroelectrica Del Rio 
Lempa, et al., No. 08-20771, 5th Cir.; 2009 U.S. 
App. LEXIS 17596). 

(Opinion available.  Document #05-​090825-​
031Z.)

La Comision Ejecutiva Hidroelectrica Del Rio Lempa 
(CEL) sued El Paso Corp. in the U.S. District Court 
for the Western District of Texas, seeking discovery 
from El Paso for use in a private international arbitra-
tion in Geneva.  

The arbitration arose from a dispute between CEL 
and Nejapa Power Co., a state-owned utility com-
pany in El Salvador.  Nejapa contracted to construct 
a power plant and to provide power to CEL for 20 
years.  El Paso is a company related to Nejapa.  

Swiss Arbitration 
The arbitration is being conducted pursuant to the 
United Nations Commission on International Trade 
Law arbitration rules and governed by El Salvadoran 
substantive law.  The tribunal rejected CEL’s request 
for broad discovery and issued an order limiting docu-
ment production.  The tribunal established a time for 
serving document requests and issuing rulings on any 
objections.  CEL filed ex parte 28 U.S. Code Section 
1782 applications in the U.S. District Court for the 
District of Delaware and the U.S. District Court for 
the Southern District of Texas to obtain production of 
documents and depositions.  

Both courts granted CEL’s ex parte Section 1782 ap-
plications.  CEL issued document production requests 
to El Paso and Robert Hart, a legal representative of 
El Paso’s.  El Paso, Hart, Nejapa and the tribunal 
were unaware of CEL’s Section 1782 applications and 
moved the Texas District Court for protection and 
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reconsideration, arguing that CEL made misrepre-
sentations in its application that failed to apprise the 
District Court of opinions issued by the Second and 
Fifth Circuits on that issue.  

The tribunal issued an order noting that it was recep-
tive to CEL’s discovery efforts.  The Texas District 
Court granted the motion for reconsideration.  The 
court treated the motions for consideration as a Rule 
60(b) motion pursuant to the Supplemental Rules 
for Certain Admiralty and Maritime Claims of the 
Federal Rules of Civil Procedure for relief from a 
judgment, vacated its ex parte order and quashed dis-
covery requests.  

Motion To Dismiss 
CEL moved for expedited appeal, which was denied 
by the Fifth Circuit.  The evidentiary hearing in 
the arbitration ended, and the tribunal closed the 
evidence.  El Paso moved to dismiss CEL’s appeal as 
moot.

El Paso argued that because the evidentiary hearing 
concluded in the arbitration and the tribunal closed 
evidence, the discovery that CEL sought with its 
Section 1782 application could not be used in the 
arbitration.  In Republic of Kazakhstan v. Bieder-
mann International (168 F.3d 880 [5th Cir. 1999]), 
the appeals court said it held “that a ‘tribunal’ within 
the meaning of § 1782 did not include a private in-
ternational arbitral tribunal, and thus § 1782 did not 
apply to discovery sought for use in such a tribunal.”  
The appeals court said the Texas District Court relied 
on the decision in Biedermann.  CEL argued that 
Biedermann no longer applied, considering the U.S. 
Supreme Court’s ruling in Intel Corp. v. Advanced 
Micro Devices, Inc. (542 U.S. 241, 258, 124 S. Ct. 
2466, 159 L. Ed. 2d 355 [2004]).  

Moot 
The appeals court said that none of the concerns raised 
in Biedermann on the application of Section 1782 to 
private international arbitrations were considered in 
Intel.  In Biedermann, the appeals court said it noted 
that Section 1782 authorized broader discovery than 
what was authorized for domestic arbitrations under 
the Federal Arbitration Act Section 7.  

The appeals court said it also noted that “empowering 
parties in international arbitrations to seek ancillary 

discovery through federal courts could destroy arbi-
tration’s principal advantage as  ‘a speedy, economical, 
and effective means of dispute resolution’ if the parties 
‘succumb to fighting over burdensome discovery re-
quests far from the place of arbitration.’” The appeals 
court said none of these issues or private arbitration 
was raised in Intel.  

“Because ‘[w]e cannot overrule the decision of a prior 
panel unless such overruling is unequivocally directed 
by controlling Supreme Court precedent,’ we remain 
bound by our holding in Biedermann.  Therefore the 
district court did not abuse its discretion in granting 
El Paso’s Rule 60(b) motion,” the appeals court said. 

The appeals court denied El Paso’s motion to dismiss 
the appeal as moot and affirmed the District Court’s 
decision to grant the Rule60(b) motion.  

The case was heard by Judges W. Eugene Davis, Pris-
cilla R. Owen and Catharina Haynes.  

Counsel 
CEL is represented by David Michael Orta and Mara 
Vanessa Senn of Arnold & Porter in Washington, 
D.C., and Andrew Lee Pickens and Angus Joseph 
Dodson of Gibbs & Bruns in Houston.  

Hart is represented by Paul Joseph Dobrowski and 
Charles Gerard Harrison of Dobrowski & Associates 
in Houston.  

El Paso is represented by Adam P. Schiffer in Houston 
and Basil Paul Nichols of El Paso Energy Corp in 
Houston. 

Nejapa is represented by Joy M. Soloway, Charles 
Mark Baker, Kevin Michael O’Gorman and Andrew 
Paul Price of Fulbright & Jaworski in Houston. n

Documents Related To  
Defense In Environmental  
Suit Are Discoverable
SEATTLE — Because documents related to an in-
sured’s representation in an underlying environmental 
contamination suit are crucial to an insurer’s defense 
in a coverage action, the attorney-client privilege and 
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the work product doctrine do not apply to bar discov-
ery of the documents, a Washington federal judge said 
Aug. 18 (Bank of America v. Travelers Indemnity Co., 
et al., No. C07-0322RSL, W.D. Wash.; 2009 U.S. 
Dist. LEXIS 81780). 

(Opinion available.  Document #03-​090916-​
004Z.)

In October 2004, Safeway Inc. sued a number of 
adjacent land owners for environmental contamina-
tion discovered on its property.  Bank of America was 
sued as trustee for the Jurgensen Living Trust, which 
owned the property. 

Bank of America retained the law firm of Davis Wright 
Tremaine (DWT) as defense counsel in the environ-
mental litigation, despite the fact that DWT repre-
sented two of the Bank of America’s co-defendants, 
ConocoPhillips and ChevronTexaco, in unrelated 
matters.  Bank of America signed a waiver of conflicts 
of interest acknowledging that DWT could not assert 
any cross-claims against the oil companies regarding 
the contamination on Safeway’s property. 

Coverage Suit
Bank of America eventually settled the environmen-
tal litigation with Safeway for $633,333 and filed 
this suit in the U.S. District Court for the Western 
District of Washington against some of its insurers to 
recover the settlement payment plus attorney fees of 
more than $1 million. 

A week after filing the coverage suit, Bank of America 
notified Wausau Underwriters Insurance Co. and 
Nationwide Indemnity Co. (collectively, Wausau) of 
Safeway’s environmental contamination claim and 
requested coverage under its insurance policy.  Bank 
of America then named Wausau as a third-party 
defendant. 

Wausau filed a cross-claim for declaratory relief 
against Bank of America, arguing that it has no duty 
to indemnify the bank because it had breached the 
notice provision of the insurance contract. 

Wausau moved to compel Bank of America to pro-
duce documents relating to Bank of America’s defense 
in the environmental contamination suit and to 
supplement its disclosures. 

Wausau argued that DWT’s inability to file cross-
claims against the oil companies in the underlying 
suit damaged Bank of America’s litigation position.  
Wausau claimed that discovery regarding why deci-
sions were made in the underlying environmental liti-
gation will show that it was prejudiced by the bank’s 
late notice because counsel of its choice would have 
and could have performed better. 

Protected Documents
Bank of America opposed the motion, arguing that 
the documents related to the underlying suit are pro-
tected by the attorney-client privilege and/or work 
product doctrine and that it has no duty to supple-
ment its initial disclosures because Mary C. Jurgensen 
now controls any remaining rights under the Wausau 
policy.

Judge Robert S. Lasnik granted Wausau’s motion in 
part, determining that Bank of America waived the 
attorney-client privilege when it tendered its claim 
for coverage to Wausau.  The judge explained that 
“the affirmative act was the catalyst which placed the 
Bank’s late notice and the prejudice arising therefrom 
at issue.” 

The judge said that Wausau has evidence of “extra-
legal impediments and specific litigation tactics” that 
could reasonably lead to one to question DWT’s 
representation. 

“Determining whether Wausau’s counsel would 
have performed better will involve an evaluation of 
attorney-client decisions throughout the environ-
mental contamination litigation — how the litigation 
strategy was developed, whether certain defenses were 
considered, and what impact DWT’s loyalties to the 
oil companies had.  Thus, the privilege must yield if 
Wausau is to have access to information that is vital to 
its coverage defense,” the judge said. 

In addition, the judge said the materials withheld 
under the work product doctrine are discoverable be-
cause the documents are critical to Wausau’s defense 
and are unavailable from other sources. 

Supplemental Disclosures
However, the judge denied the portion of Wausau’s 
motion seeking supplemental disclosures on the com-
putation of damages. 
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“Neither the Bank nor Mrs. Jurgensen has asserted a 
claim against Wausau in this litigation. Although they 
apparently intend to contest Wausau’s request for a 
declaration of no coverage under the insurance policy, 
they have not asked for affirmative relief of any kind 
against the insurer.  Thus, a computation of damages is 
unnecessary, given the absence of any claim on which 
damages could be awarded,” the judge concluded. 

Gregory L. Harper, Todd Christopher Hayes and 
Charles K. Davis of Harper Hayes in Seattle repre-
sent Bank of America.  Bryan M. Barber and Valarie 
Hastings Jonas of the Barber Law Group in San Fran-
cisco, Patrick N. Rothwell of Davis Rothwell Earle & 
Xochihua in Seattle and William G. Earle of the firm’s 
Portland, Ore., office represent Wausau. n

Digitek MDL Magistrate  
Judge Allows Targeted  
Discovery By Defendants 
CHARLESTON, W.Va. — The federal magistrate 
judge in the Digitek multidistrict litigation in a West 
Virginia federal court ruled Aug. 26 that the plaintiffs’ 
objections for the defendants’ first set of admission for 
39 plaintiffs are insufficient and ordered the plaintiffs 
to serve answers within 20 days of the order (In Re:  
Digitek Products Liability Litigation, MDL No. 
1968, No. 08-md-1968, S.D. W.Va., Charleston).

(Pretrial Order No. 39 available.  Document #52-​
090917-​001Z.)

Fifty-eight Digitek product liability cases alleging 
that defendants Actavis Totowa LLC, Actavis Inc. and 
Actavis Elizabeth LLC released Digitek tablets con-
taining double the appropriate dosage to the public 
in 2008 were transferred to a multidistrict litigation 
assigned to Chief U.S. Judge Joseph R. Goodwin of 
the Southern District of West Virginia on Aug. 13.  
The plaintiffs allege that the tablets can cause digitalis 
toxicity in patients with renal failure.  This condition 
can cause nausea, vomiting, dizziness, low blood pres-
sure, cardiac instability, bradycardia and death.

Judge Goodwin issued Pretrial Order (PTO) No. 16 
on March 9, which established case management pro-
cedures and deadlines.

Short Requests
On July 14, the defendants moved under Federal Rule 
of Civil Procedure 36(a)(6) for the court to determine 
the sufficiency of the plaintiffs’ master objections to 
the defendants’ first request for admission to various 
plaintiffs.  

“Defendants submitted three short requests for ad-
mission targeted at [Federal Rules of Civil Procedure] 
Rule 11 issues.  Plaintiffs objected, claiming that the 
requests:  1) are not permitted under PTO #16; 2) do 
not bear on liability or damages issues; and 3) seek 
attorney-client or work product privileged informa-
tion,” the defendants say.

The plaintiffs filed a response in opposition on July 
30.  They argue that the individual case discovery the 
defendants are seeking is prohibited by PTO No. 16.

Rule 11
Magistrate Judge Mary E. Stanley issued PTO No. 
39 in which she denied the plaintiffs’ objections and 
held that Rule 11 does not apply to the defendants’ 
requests.

“The plaintiffs are correct that Plaintiff Fact Sheets are 
considered discovery responses according to the order.  
Their argument is premature, however, because the 
defendants have not yet filed a Rule 11 motion for 
sanctions.  Even so, the plaintiffs again miss the point 
of the defendants’ requests.  The defendants are not 
attempting to discover whether the plaintiffs com-
mitted sanctionable conduct in their Plaintiff Fact 
Sheets.  Instead, they are trying to gather information 
as to whether there were appropriate Rule 11 prefiling 
investigations,” Magistrate Judge Stanley said.

She also rejected the plaintiffs’ argument that the re-
quests violate Rule 36.

Specifically Aimed
“The court finds that the requests are specifically aimed 
at discovering information relevant to the defendants’ 
defense.  If the plaintiffs in the thirty-nine identified 
cases in fact failed to comply with Rule 11, serious 
issues arise as to the merits of those plaintiffs’ claims.  
The defendants would be able to use the information 
gathered from the requests to support a defense that 
the claims lack evidentiary basis.  Thus, the informa-
tion sought by the defendants is within the scope 
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of discoverable material under Rule 26(b)(1).  The 
defendants’ requests for admission therefore comply 
with Rule 36,” Magistrate Judge Stanley said.

She held that the plaintiffs have failed to meet their 
burden in showing that the information targeted by 
the requests is protected by the attorney-client privi-
lege and/or the work product doctrine because they 
did not submit a privilege log or proffer any reason 
the privileges might apply.

“The defendants’ requests for admission are suffi-
ciently and narrowly tailored to reveal whether the 
plaintiffs were in possession of the relevant records 
at the time suit was initiated.  The requests will not 
cause the plaintiffs any undue burden or hardship 
as the information necessary to answer the requests 
should be readily ascertainable.  The requests are 
concise, simple, and straight forward; it is not likely 
the discovery requests will result in protracted satellite 
litigation.  The requests are the most efficient method 
of developing a record.  With the answers, the defen-
dants should be able to determine if further sanction 
or summary judgment motions are appropriate,” the 
magistrate said.

Originally Negotiated
The plaintiffs argue in their objection brief, filed Sept. 
10, that Magistrate Judge Stanley’s ruling “expands 
the scope of PTO # 22 far beyond what the parties 
had originally negotiated.”

(Plaintiffs’ objections available.  Document #52-​
090917-​004B.)

“PTO #39, as written, creates uncertainty and am-
biguity regarding the [parties’] rights and obligations 
under PTO #16; certainly this Honorable Court did 
not intend to allow Defendants to serve additional 
case specific discovery that is not mentioned in PTO 
# 16, while prohibiting Plaintiffs from serving any ad-
ditional discovery on the Defendants, yet seemingly, 
this is exactly what has been sanctioned by the court 
in PTO # 39,” the plaintiffs say.

They argue that Magistrate Judge Stanley erroneously 
interpreted Section R of PTO #22 to permit the par-
ties to serve discovery requests outside the discovery 
periods for trial groups established in PTO #16.

Exhaustively Negotiated
“Section R was never meant by the parties to grant ad-
ditional rights or expand discovery.  Co-lead Counsel 
for the PSC and Defendants exhaustively negotiated 
the conduct of discovery terms before submitting a 
proposal to the Court.  [Defendants] originally pro-
posed an agreement that dealt only with coordination 
with other state litigation and deposition guidelines.  
After some discussions, Plaintiffs submitted a revision 
that included the section that is now Section R.  This 
Section was intended as a ‘Savings Clause’ so that 
nothing in the order would replace or supersede any 
rights previously granted, specifically the discovery 
schedule as outlined in PTO # 16,” the plaintiffs say.

They argue that the section was “not intended to ex-
pand the scope of discovery, or overrule any previous 
orders and certainly does not grant the parties any 
further rights.”

“By finding that Section R of PTO # 22 allows discov-
ery by both parties in all non-trial cases, the obvious 
and immediate impact of PTO # 39 as ordered by 
Stanley is that all Plaintiffs will propound discovery 
with vigor equal to Defendants.  The carefully designed 
structure laid out in PTO # 16 for the efficient process 
of this litigation will be subverted,” the plaintiffs say.

Carl N. Frankovitch of Frankovitch, Anetakis, Cona-
tonio & Simon in Weirton, W.Va., Fred Thompson 
III of Motley Rice in Mount Pleasant, S.C., and Har-
ry F. Bell Jr. of Bell & Bands in Charleston are co-lead 
counsel for the plaintiffs.  Richard A. Dean and Mat-
thew P. Moriarty of Tucker Ellis and West in Cleve-
land and Madeleine M. McDonough and Harvey L. 
Kaplan of Shook, Hardy and Bacon in Kansas City, 
Mo., are co-lead counsel for the defendants.  Rebecca 
A. Betts of Allen, Guthrie & Thomas in Charleston is 
the defendants’ liaison counsel. n
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[Editor’s note:  The following briefs were taken from 
Mealey publications covering heart drugs and devices, 
hormone replacement therapy and silica.  For more infor-
mation, call 1-800-MEALEYS (1-800-632-5397).]

Digitek Defendants Seeking 
Lone Pine Case Management 
Order In MDL 
CHARLESTON, W.Va. — The defendants in the 
federal Digitek multidistrict litigation in a West 
Virginia federal court on Sept. 10 moved for a Lone 
Pine case management order, arguing that recent 
responses to requests for admission show that in 
many cases, the plaintiffs do not have documented 
evidence of injury caused by the defendants’ prod-
ucts (In Re:  Digitek Products Liability Litigation, 
MDL No. 1968, No. 08-md-1968, S.D. W.Va., 
Charleston).

Fifty-eight Digitek product liability cases alleging 
that defendants Actavis Totowa LLC, Actavis Inc. 
and Actavis Elizabeth LLC released Digitek tablets 
containing double the appropriate dosage to the pub-
lic in 2008 were transferred to an MDL assigned to 
Chief U.S. Judge Joseph R. Goodwin of the Southern 
District of West Virginia on Aug. 13.  The plaintiffs 
allege that the tablets can cause digitalis toxicity in 
patients with renal failure.  This condition can cause 
nausea, vomiting, dizziness, low blood pressure, car-
diac instability, bradycardia and death.

Judge Goodwin issued Pretrial Order (PTO) No. 
16 on March 9, which established case management 
procedures and deadlines.

On Aug. 26, Magistrate Judge Mary E. Stanley is-
sued PTO No. 39, in which she denied the plaintiffs’ 
objections to the defendants’ requests for admission.  
The defendants sought “targeted discovery” of 39 
plaintiffs in order to inquire what records they had in 

their possession at the time of filing suit (See related 
story in this issue).

The defendants say in their motion that the responses 
to these requests for admission are now being served 
pursuant to that order.

“As a baseline, each Plaintiff must prove that he or she 
received too much digoxin and became toxic.  None-
theless, responses to Requests for Admission served by 
various Plaintiffs have revealed that many Plaintiffs’ 
counsel had no medical records in their possession 
when they filed suit that established high digoxin lev-
els.  In even more cases (likely over a majority) there 
is simply no evidence of digoxin toxicity reflected by 
the medical records collected to date by a third party 
collection service since the inception of the lawsuit,” 
the defendants say.

“Indeed . . . many of the cases reflect obvious, unrelat-
ed alternative causes for the injuries or deaths alleged 
by plaintiffs.  Many cases show serum digoxin levels 
that are squarely within the therapeutic level and ex-
actly what a medical professional would hope to see 
given the use of a conforming product.  Other cases 
reveal no injury whatsoever.  None reflect digoxin 
toxicity,” the defendants say.

As a result, the defendants are seeking a Lone Pine or-
der (pursuant to Lore v. Lone Pine, No. L 33606-85, 
N.J. Super; 1986 N.J. Super. LEXIS 1626), under 
which each plaintiff must submit an “affidavit from a 
medical expert in each case establishing that there is 
medical evidence of digoxin toxicity.”

“Lone Pine orders are consistent with the purpose of 
MDL consolidation to enhance the efficiency and 
consistency of the pretrial phase of the pending cases 
consolidated into the MDL,” the defendants say.

(Motion for Lone Pine order.  Document 
#52-​090917-​005M. Response.  Document #52-​

Briefly
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090917-​006B.  Exhibit.  Document #52-​090917-​
007B.) n

Current Discovery Process
Is Efficient, NuvaRing 
Makers Tell MDL Court
ST. LOUIS — An order compelling the manufactur-
ers of NuvaRing to provide documents to the plain-
tiffs every 30 days is unnecessary, the contraceptive 
makers say in a Sept. 8 response brief filed in the 
NuvaRing products liability multidistrict litigation 
court in the U.S. District Court for the Eastern Dis-
trict of Missouri, because every effort is being made 
to efficiently and quickly produce the voluminous 
amount of documents the plaintiffs are requesting (In 
re: NuvaRing Products Liability Litigation, MDL No. 
1964, Case No. 08-md-1964, E.D. Mo.; See related 
story in this issue).

NuvaRing makers Organon Pharmaceuticals, Or-
ganon International Inc. and Schering-Plough Corp. 
say in their brief that in the days before the plaintiffs 
filed their motion to compel, plaintiffs’ counsel was 
given a timeline for the production of requested cus-
todial files through November.

In their Aug. 21 motion, the plaintiffs, who allegedly 
suffered thromboembotic injuries as result of using 
NuvaRing, request that the companies be required to 
produce a minimum number of documents every 30 
days.  According to the plaintiffs, the defendants have 
handed over only 84,031 pages of documents since 
the creation of the MDL in August 2008 and prior 
to the creation of the MDL, the companies produced 
385,240 pages of documents in a single case.  

“Plaintiffs’ incessant focus on the number of pages 
produced is nothing more than a red herring,” the 
companies say.  “It fails to acknowledge that the 
number of documents processed and reviewed is far 
larger than the number produced; the output is not 
necessarily an indicator of the amount of work and 
time required for the review process.”

The companies further argue that the plaintiffs have 
not established that they are entitled to discovery 
because it has yet to be decided if the claims in their 

master complaint have been pleaded with the speci-
ficity required by Federal Rule of Civil Procedure 9 
or the U.S. Supreme Court’s rulings in Bell Atlantic 
v. Twombly (550 U.S. 544 [2007]) and Ashcroft v. 
Iqbal (129 S. Ct. 1937, 1949 [2009]).

“The primary reason for denying Plaintiffs’ motion to 
compel is that it is unwarranted:  Plaintiffs have not 
demonstrated good cause for altering the agreed-upon 
discovery parameters and timetable,” the manufactur-
ers conclude.  “Plaintiffs have not so much as alleged 
that Defendants have done anything to deliberately 
slow this process, nor have they made any informed, 
concrete suggestion, based in the practical realities of 
electronic document production, as to how Defen-
dants might accelerate the process.  Plaintiffs complain 
about delay, but have failed to demonstrate any.”

(Opposition brief.  Document #76-​090911-​
009B.) n

Plaintiffs In NuvaRing MDL 
Ask For Accelerated 
Document Production
ST. LOUIS — Plaintiffs in the NuvaRing products 
liability multidistrict litigation say in an Aug. 24 mo-
tion to compel that the manufacturers should be re-
quired to produce a minimum number of documents 
every 30 days because the defendant companies’ cur-
rent system of producing documents is “simply not 
workable” and has resulted in significant delay in the 
process of conducting other discovery (In re: NuvaR-
ing Products Liability Litigation, MDL 1964, Case 
No. 08-md-1964, E.D. Mo.).

The plaintiffs, who claim that they suffered throm-
boembotic injuries as result of using the NuvaRing 
contraceptive, anticipate that production could reach 
five million pages of documents and that since the 
MDL was created in August 2008, defendants Or-
ganon Pharmaceuticals, Organon International Inc. 
and Schering-Plough Corp., have handed over only 
84,031 pages of documents.  Prior to the creation of 
the MDL, the companies produced 385,240 pages of 
documents in a single case, the plaintiffs say.

“The snail’s pace at which Defendants are produc-
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ing documents significantly delays the disposition of 
this litigation,” the plaintiffs say.  “The timing of the 
document production has been discussed at length 
between Plaintiffs’ counsel and Defendants’ counsel, 
yet Defendants’ counsel has not agreed to accelerate 
the production.”

The plaintiffs argue that the manufacturers should 
be ordered to produce a specified number of pages 
every 30 days in order to avoid a last-minute dump of 
documents on Nov. 30, when the defendants agreed 
to be finished producing documents.  Moreover, the 
plaintiffs point out that the production of documents 
has slowed tremendously and that the defendants 
have not produced any documents since the July 21 
status conference.

“Continuing the document production at this pace, 
without requiring Defendants to both accelerate the 
timetable for producing documents as well as the 
number of minimum pages, significantly delays the 
ultimate conclusion of this litigation because Defen-
dants undoubtedly have millions of pages of docu-
ments which remain to be produced,” the plaintiffs 
argue.  “Based on recent experience by many members 
of Plaintiffs’ Executive Committee in the Ortho Evra 
Litigation, Johnson & Johnson produced in excess 
of 10 million pages of documents.  Although Defen-
dants’ counsel has been unable to provide Plaintiffs’ 
counsel with any sort of range of the number of pages 
that will be produced from the 26 custodial files the 
Defendants have identified, there is no question that 
Defendants have millions of pages of documents yet 
to produce.”

(Motion available.  Document #76-​090911-​
002M.) n

Respirator Maker Cries Foul 
Over Document Disclosure 
In Insurance Fraud Case
HOUSTON — An insurance carrier failed to honor 
its agreements to protect the privilege rights of a 
respirator manufacturer it insures when it disclosed 
unredacted documents in connection with a federal 
prosecution of a silica attorney for insurance fraud, 
the manufacturer argues in an Aug. 12 motion object-

ing to the disclosure (United States v. Warren Todd 
Hoeffner, et al., No. 4:07cr0263, S.D. Texas; See 
December 2008, Page 24).

Warren Todd Hoeffner of Hoeffner & Bilek in Hous-
ton was indicted in June 2007 in the U.S. District 
Court for the Southern District of Texas, along with 
two former claims adjusters with The Hartford Finan-
cial Services Group, Rachel Rossow and John Prestage, 
for allegedly conspiring to skim millions of dollars in 
bribes and kickbacks from settlements of suits filed by 
Hoeffner against The Hartford’s insureds.

Hoeffner and his co-defendants, all of whom deny 
the charges, face a variety of conspiracy, wire and 
mail fraud and other charges in connection with the 
scheme.

Mine Safety Appliances Co. (MSA), a Hartford in-
sured, filed a motion objecting to the public disclo-
sure by The Hartford of unredacted documents it says 
are privileged and confidential.

According to MSA, which is not a party to the case, 
it became involved against its wishes when it learned 
that The Hartford disclosed the documents during 
pretrial proceedings.  The documents include let-
ters between MSA, its counsel and its insurers that 
contain privileged information and attorney work 
product as well as attachments detailing the specific 
terms of settlement agreements, MSA says.  In addi-
tion, it argues, some of the information contained in 
the documents at issue pertains to cases unrelated to 
Hoeffner and contains MSA product information, 
coverage details, corporate information and defense 
strategies and theories.

Further, MSA complains, counsel for The Hartford 
initially notified MSA that additional documents 
should be protected from further disclosure and 
maintained as confidential but reneged on an earlier 
agreement to make all efforts to assert privilege rights 
and keep the disclosed documents confidential during 
a pretrial hearing to avoid prejudice.

“Although MSA’s Texas counsel did not assert its 
Objections at the time the various documents were 
subpoenaed, it promptly came forth to assert its Ob-
jections and seek the Court’s protection as soon as it 
learned of the privileged and confidential nature of 
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the disclosures made by its insurer in this case,” MSA 
says.  “Had MSA’s Texas counsel known about the 
disclosures sooner and that Hartford did not intend 
to make all efforts to assert its privileges, it would 
have rightfully asserted its attorney-client  and work 
product privilege at the same time that Hartford and 
the various insurance companies involved in this case 
made their initial objections to the production of 

documents.  Furthermore, MSA’s Texas counsel does 
not seek to delay the administration of justice by the 
objections made in this case, but rather it seeks to 
protect itself from any further undue prejudice and 
harm.”

(Motion to object to disclosure.  Document #62-​
090828-​005B.) n
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ist
ed

 on
 a 

co
ur

se
 of

 ob
str

ep
er

ou
s

be
ha

vio
r, 

re
fu

sin
g t

o a
ns

we
r t

he
 D

ef
en

da
nt

’s 
re

as
on

ab
le 

dis
co

ve
ry

 re
qu

es
ts

an
d a

ss
er

tin
g f

riv
olo

us
 ar

gu
m

en
ts.

  T
he

 P
lai

nt
iff’

s n
on

co
m

pli
an

ce
 ef

fe
cti

ve
ly

ha
s 

sta
lle

d 
th

is 
liti

ga
tio

n 
no

w 
fo

r s
ix 

m
on

th
s. 

 F
or

 a
ll o

f t
he

se
 re

as
on

s, 
th

e

Co
ur

t c
on

clu
de

s t
ha

t t
he

 im
po

sit
ion

 o
f t

he
 se

ve
re

 sa
nc

tio
n 

of
 d

ism
iss

al 
wi

th

pr
eju

dic
e 

is 
wa

rra
nt

ed
 in

 th
is 

ca
se

.

19

re
as

on
s, 

th
e C

ou
rt 

co
nc

lud
es

 th
at

 th
e P

lai
nt

iff’
s c

on
du

ct 
ha

s b
ee

n w
illf

ul 
an

d

in 
ba

d 
fa

ith
. 

Th
e 

Co
ur

t f
ur

th
er

 fi
nd

s 
an

d 
co

nc
lud

es
 th

at
 th

e 
Pl

ain
tiff

’s 
wi

llfu
l n

on
-

co
m

pli
an

ce
 h

as
 r

es
ult

ed
 in

 p
re

jud
ice

 to
 th

e 
De

fe
nd

an
t. 

 T
his

 m
at

te
r 

is

sc
he

du
led

 fo
r t

ria
l d

ur
ing

 th
e 

Co
ur

t’s
 F

eb
ru

ar
y 

20
10

 te
rm

.  
Th

e 
dis

co
ve

ry

de
ad

lin
e 

is 
Se

pt
em

be
r 

30
, 2

00
9 

an
d 

is 
qu

ick
ly 

ap
pr

oa
ch

ing
.  

To
 d

at
e,

ho
we

ve
r, t

he
 D

ef
en

da
nt

 ha
s n

ot
 be

en
 ab

le 
to

 ob
ta

in 
an

y m
ea

nin
gf

ul 
dis

co
ve

ry

fro
m

 th
e 

Pl
ain

tiff
.  

W
ith

ou
t t

he
 P

lai
nt

iff’
s 

dis
co

ve
ry

 re
sp

on
se

s 
an

d 
ini

tia
l

dis
clo

su
re

s, 
th

e 
De

fe
nd

an
t h

as
 b

ee
n 

un
ab

le 
to

 p
re

pa
re

 a
 d

ef
en

se
, t

ak
e

de
po

sit
ion

s 
or

 o
th

er
wi

se
 p

re
pa

re
 fo

r t
ria

l. 
 A

dd
itio

na
lly

, t
he

 D
ef

en
da

nt
 h

as

inc
ur

re
d 

un
ne

ce
ss

ar
y a

nd
 a

vo
ida

ble
 c

os
ts 

in 
th

e 
fo

rm
 o

f a
tto

rn
ey

’s 
fe

es
 fo

r

th
e 

pr
ep

ar
at

ion
 o

f t
he

 M
ot

ion
 to

 C
om

pe
l a

nd
 th

e 
M

ot
ion

 fo
r S

an
cti

on
s.

Ne
xt,

 th
e 

Co
ur

t f
ind

s 
an

d 
co

nc
lud

es
 th

at
 th

e 
ne

ed
 fo

r 
de

te
rre

nc
e

wa
rra

nt
s t

he
 im

po
sit

ion
 of

 a
 st

ro
ng

 sa
nc

tio
n i

n t
his

 ca
se

.  T
he

 F
ed

er
al 

Ru
les

of
 C

ivi
l P

ro
ce

du
re

 ar
e d

es
ign

ed
 to

 en
su

re
 “t

he
 ju

st,
 sp

ee
dy

, a
nd

 in
ex

pe
ns

ive

de
te

rm
ina

tio
n 

of
 e

ve
ry

 a
cti

on
 a

nd
 p

ro
ce

ed
ing

.” 
 F

ed
. R

. C
iv.

 P
. 1

.  
Th

is 
go

al

is 
th

wa
rte

d 
wh

en
 a

 p
ar

ty 
fe

els
 fr

ee
 to

 d
isr

eg
ar

d 
th

e 
Ru

les
 a

nd
 th

e 
Or

de
rs

 o
f

th
e 

Co
ur

t. 
 A

 p
ro

 s
e 

liti
ga

nt
, l

ike
 a

ny
 o

th
er

 lit
iga

nt
 w

ho
 a

pp
ea

rs
 b

ef
or

e 
th

e

Co
ur

t, 
ha

s 
th

e 
ob

lig
at

ion
 to

 o
be

y 
th

e 
Co

ur
t’s

 O
rd

er
s 

an
d 

to
 p

ar
tic

ipa
te

 in
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b-1

2   TE
I fi

led
 a s

eco
nd 

aff
ida

vit 
by 

Gre
en 

in r
esp

ons
e to

 SM
S’s

 mo
tion

 to 
com

pel
 (D

kt. 
323

,
Ex

. B
).

3

wh
o la

ter 
“...

ins
tru

cte
d I

ndi
vid

ual
 De

fen
dan

ts, 
[Da

le] 
Na

ugh
ton

, an
d a

 few
 oth

er T
EI 

em
plo

yee
s

reg
ard

ing
 the

 pro
per

 us
e o

f e-
ma

ils 
and

 wh
at s

hou
ld n

ot b
e p

ut i
n e

-m
ails

”   
(Dk

t. 2
82 

at 3
) 

In r
esp

ons
e to

 SM
S’s

 sp
olia

tion
 mo

tion
, T

EI 
arg

ued
 tha

t th
e tr

ain
ing

 pro
gra

ms
 co

ndu
cte

d

by 
TE

I’s 
out

sid
e c

oun
sel

 ha
ve 

no 
rele

van
ce 

to t
he 

spo
liat

ion
 iss

ue 
or 

to t
he 

cla
ims

 an
d d

efe
nse

s

ass
erte

d in
 thi

s ca
se (

Dk
t. 2

92)
.  T

o su
ppo

rt it
s po

siti
on,

 TE
I fi

led
 Gr

een
’s a

ffid
avi

t, w
hic

h p
rov

ide
s

the
 fol

low
ing

 de
scr

ipti
on 

of t
he 

trai
nin

g p
rog

ram
:

In 
the

 sp
rin

g o
f 2

008
, I 

wa
s a

ske
d b

y o
ur 

clie
nt B

abc
ock

 Po
we

r In
c. t

o p
rep

are
 a

trai
nin

g p
rog

ram
 fo

r th
e p

urp
ose

s o
f in

stru
ctin

g th
e e

mp
loy

ees
 of

 Ba
bco

ck 
Pow

er
Inc

. an
d i

ts v
ario

us 
sub

sid
iari

es 
on 

the
 im

por
tan

ce 
of 

cle
ar, 

con
cis

e a
nd 

pre
cis

e
com

mu
nic

atio
ns i

n th
eir 

bus
ine

ss d
eal

ing
s.  T

his
 tra

inin
g p

rog
ram

 wa
s an

 int
era

ctiv
e

trai
nin

g p
rog

ram
 in

 wh
ich

 vi
gne

ttes
 we

re 
use

d t
o d

em
ons

trat
e th

e im
por

tan
ce 

of
cle

ar 
and

 pr
eci

se 
com

mu
nic

atio
ns 

wh
en 

dea
ling

 w
ith 

cus
tom

ers
, v

end
ors

, a
nd

sub
con

trac
tor

s a
nd 

oth
er e

mp
loy

ees
 of

 the
 Co

mp
any

, an
d th

e d
iffi

cul
ties

 tha
t m

ay
be 

cre
ate

d fr
om

 va
gue

, am
big

uou
s o

r co
nfu

sin
g c

om
mu

nic
atio

ns.
  

(Dk
t. 3

23,
 Ex

. A
, at

 ¶ 2
).  G

ree
n st

ate
s th

at, 
dur

ing
 the

 pre
sen

tati
ons

, ne
ithe

r he
 no

r G
ala

nek
 ha

d a
ny

dis
cus

sio
ns 

wit
h I

ndi
vid

ual
 De

fen
dan

ts a
nd 

tha
t th

e d
isp

ute
s in

 thi
s c

ase
 we

re n
ot d

isc
uss

ed 
wit

h

any
 TE

I em
plo

yee
s (I

d.  a
t ¶ 

6). 
 Ac

cor
din

g to
 Gr

een
’s s

eco
nd 

aff
ida

vit,
 the

 pr
ese

nta
tion

s to
 TE

I

em
plo

yee
s w

ere
 sch

edu
led

 on
 or 

bef
ore

 M
ay 

1, 2
008

 (D
kt. 

323
, E

x. B
, at

 ¶ 3
).2   Th

e p
res

ent
atio

ns

we
re n

ot i
n re

spo
nse

 to 
SM

S’s
 Ju

ne 
6, 2

008
 de

ma
nd 

lett
er o

r in
 res

pon
se t

o a
ny 

of S
MS

’s c
laim

s

or a
lleg

atio
ns 

in t
his

 ca
se (

Id.)
.

A h
and

out
 en

titl
ed 

“B
usi

nes
s C

om
mu

nic
atio

ns 
For

 Th
e L

itig
atio

n W
ary

” w
as p

rov
ide

d a
t

the
 pr

ese
nta

tion
s (

Dk
t. 3

23,
 E

x. 
A 

at 
¶ 8

). 
 T

he 
han

dou
t p

rov
ide

s t
hat

 “i
n a

ll 
bus

ine
ss

com
mu

nic
atio

ns,
” a

n e
mp

loy
ee 

sho
uld

 “s
triv

e t
o b

e .
 . 

. c
lea

r, p
rec

ise
, fa

ctu
al, 

acc
ura

te 
and

pro
fes

sio
nal

” (D
kt. 

323
-2 a

t 7)
.  T

he 
han

dou
t in

stru
cts

 an
 em

plo
yee

 to 
avo

id “
am

big
uity

, em
otio

n,

2

Bry
an 

Ca
ve 

Pow
ell 

Go
lds

tein
 (“

Bry
an 

Ca
ve”

), 
pre

par
e a

 le
gal

 tr
ain

ing
 pr

ogr
am

 to
 in

stru
ct

em
plo

yee
s o

f  
Ba

bco
ck 

and
 its

 va
rio

us 
sub

sid
iari

es 
on 

the
 im

por
tan

ce 
of 

cle
ar 

and
 co

nci
se

com
mu

nic
atio

ns 
in t

hei
r b

usi
nes

s d
eal

ing
s (D

kt. 
323

, E
x. A

, at
 ¶ 2

).  
Sco

tt G
ree

n (
“G

ree
n”)

 an
d

Ch
rist

oph
er G

ala
nek

 (“G
ala

nek
”), 

atto
rne

ys 
at B

rya
n C

ave
, de

vel
ope

d th
e le

gal
 tra

inin
g p

rog
ram

(Id
.  at

 ¶ 3
).  D

uri
ng 

200
8, G

ree
n a

nd 
Ga

lan
ek 

pre
sen

ted
 the

 tra
inin

g p
rog

ram
 on

 tw
ent

y o
cca

sio
ns

to e
mp

loy
ees

 of
 Ba

bco
ck 

and
 its

 aff
ilia

tes
, in

clu
din

g T
EI 

em
plo

yee
s (I

d. a
t ¶¶

 4, 
7).

On
 Ju

ne 
6, 2

008
, SM

S s
ent

 a d
em

and
 let

ter 
to T

EI 
alle

gin
g u

nau
tho

rize
d a

cce
ss a

nd 
use

 of

SM
S’s

 co
nfi

den
tial

 an
d p

rop
riet

ary
 inf

orm
atio

n (
Dk

t. 3
16,

 Ex
.1)

.  

On
 Ju

ne 
12,

 20
08,

Gre
en 

and
 Ga

lan
ek 

gav
e tw

o tr
ain

ing
 pre

sen
tati

ons
 to 

TE
I em

plo
yee

s in

Du
nca

n, S
out

h C
aro

lina
 (D

kt. 
323

, E
x. A

, at
 ¶ 5

). 

SM
S f

irst
 lea

rne
d o

f th
e tr

ain
ing

 pr
ese

nta
tion

s d
uri

ng 
the

 de
pos

itio
n o

f D
efe

nda
nt 

No
rm

Bro
dy 

(“B
rod

y”)
 on

 N
ove

mb
er 

12,
 20

08.
  B

rod
y t

est
ifie

d t
hat

 G
ree

n a
nd 

Ga
lan

ek 
ma

de 
a

pre
sen

tati
on 

reg
ard

ing
 the

 im
por

tan
ce 

of e
-m

ails
 an

d “
wh

at y
ou 

put
 int

o e
-m

ails
” (D

kt. 
316

, Ex
. 2,

Bro
dy 

De
po.

 at 
p. 7

5).
  B

rod
y s

tate
d th

at t
he 

pre
sen

tati
on 

did
 no

t ad
dre

ss t
he 

dis
put

es r
ais

ed 
in t

his

cas
e (I

d. a
t p.

76)
.  W

hen
 SM

S c
oun

sel
 ask

ed 
wh

at B
rod

y re
me

mb
ere

d a
bou

t th
e p

res
ent

atio
n, T

EI

cou
nse

l o
bje

cte
d t

o f
urt

her
 qu

est
ion

ing
 on

 th
e b

asi
s o

f th
e a

ttor
ney

-cli
ent

 pr
ivil

ege
 as

 to
 th

ose

com
mu

nic
atio

ns 
(Id

. at
 pp

. 77
-78

).

On
 M

arc
h 3

0, 2
009

, SM
S f

iled
 a m

otio
n f

or 
spo

liat
ion

 sa
nct

ion
s a

gai
nst

 De
fen

dan
ts (

Dk
t.

269
) al

leg
ing

 tha
t D

efe
nda

nts
 sh

oul
d b

e sa
nct

ion
ed 

for
 wi

pin
g a

nd 
del

etin
g in

for
ma

tion
, in

clu
din

g

e-m
ails

, fr
om

 th
e la

pto
ps 

and
 Bl

ack
Be

rrie
s o

f B
rod

y, J
imm

y S
her

ous
e (

“Sh
ero

use
”), 

and
 Ke

vin

Sm
ith 

(“S
mit

h”)
 (“

Ind
ivid

ual
 D

efe
nda

nts
”) 

(Id
.). 

 S
MS

 fu
rth

er 
con

ten
ded

 th
at, 

as 
par

t o
f

De
fen

dan
ts’ 

atte
mp

t to
 hid

e th
eir 

spo
liat

ion
 of 

evi
den

ce,
 Ind

ivid
ual

 De
fen

dan
ts m

et w
ith 

Ga
lan

ek
1   S

pec
ific

ally
, S

MS
 se

eks
 all

 do
cum

ent
s re

lati
ng 

to:
 (1

) a
ny 

me
etin

gs,
 pr

ese
nta

tio
ns,

 or
pro

gra
ms

 gi
ven

 by
 TE

I’s
 ou

tsid
e c

oun
sel

 to
 an

y B
abc

ock
 en

tity
 in

 th
e p

ast
 tw

o y
ear

s, (
2) 

any
han

dou
ts g

ive
n t

o B
abc

ock
 em

plo
yee

s a
t th

e p
res

ent
atio

ns,
 (3

) a
ny 

ros
ter

s o
r li

sts
 of

 na
me

s o
f

em
plo

yee
s w

ho 
atte

nde
d th

e tw
ent

y tr
ain

ing
 se

ssi
ons

, an
d (

4) 
any

 ca
len

dar
s o

r n
ote

s sh
ow

ing
 the

dat
es 

of 
the

 pr
ese

nta
tion

s (D
kt. 

323
, E

x. D
).

UN
ITE

D S
TA

TE
S D

IST
RI

CT
 CO

UR
T

MI
DD

LE
 DI

ST
RI

CT
 OF

 FL
OR

ID
A

TA
MP

A D
IV

ISI
ON

SO
UT

HE
AS

TE
RN

 M
EC

HA
NI

CA
L

SE
RV

IC
ES

, IN
C., Pla

int
iff,

vs.
Ca

se 
No

.: 8
:08

-CV
-11

51-
T-3

0E
AJ

NO
RM

AN
 BR

OD
Y, 

et a
l.,

De
fen

dan
ts.

___
___

___
___

___
___

___
___

___
___

___
___

__/ OR
DE

R

Be
for

e th
e c

our
t ar

eP
lain

tiff
’s M

oti
on 

to 
Co

mp
el P

rod
uct

ion
 of

 Do
cum

ent
s (D

kt. 
316

)

and
De

fen
dan

t T
her

ma
l E

ngi
nee

rin
g C

ons
tru

ctio
n S

erv
ice

s, I
nc.

’s 
Re

spo
nse

 to
 Pl

ain
tiff

’s

Mo
tio

n t
o C

om
pel

 Pr
odu

ctio
n o

f D
ocu

me
nts

 (D
kt. 

323
).

Pla
int

iff 
So

uth
eas

ter
n M

ech
ani

cal
 Se

rvi
ces

, In
c. (

“SM
S”)

 se
eks

 an
 or

der
 co

mp
elli

ng 
the

pro
duc

tio
n o

f d
ocu

me
nts

 re
lati

ng 
to 

tra
ini

ng 
pre

sen
tati

ons
 D

efe
nda

nt
Th

erm
al 

En
gin

eer
ing

Co
nst

ruc
tio

n S
erv

ice
s, I

nc.
 (“T

EI”
) co

ndu
cte

d in
 20

08.
1   D

efe
nda

nt c
laim

s su
ch 

com
mu

nic
atio

ns

are
 pro

tec
ted

 by
 the

 att
orn

ey-
clie

nt p
riv

ileg
e.  

Pla
inti

ff a
sse

rts 
tha

t D
efe

nda
nt w

aiv
ed 

any
 att

orn
ey-

clie
nt 

pri
vil

ege
 re

lati
ng 

to 
the

 tra
ini

ng 
pre

sen
tati

ons
 w

hen
 it 

pub
licl

y d
isc

los
ed 

 an
 af

fid
avi

t

dis
cus

sin
g th

e tr
ain

ing
 pr

ogr
am

 an
d a

 ha
ndo

ut f
rom

 a t
rai

nin
g p

res
ent

atio
n. 

Ba
ckg

rou
nd

In t
he 

spr
ing

 of 
200

8,  
Ba

bco
ck 

Pow
er, 

Inc
. (“

Ba
bco

ck”
) re

que
ste

d th
at i

ts o
uts

ide
 co

uns
el,

S
M

S
 v

. 
B

rody



,

 order
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b-2

6

sub
sta

nce
 of 

any
 pro

tec
ted

 co
mm

uni
cat

ion
s d

uri
ng 

the
 tra

inin
g p

res
ent

atio
ns.

  Pu
rsu

ant
 to 

Fed
. R

.

Civ
. P

. 2
6(b

)(5
)(ii

), G
ree

n’s
 af

fid
avi

t g
ene

rall
y d

esc
rib

es 
the

 pu
rpo

se, 
the

 pa
rtic

ipa
nts

, an
d t

he

for
ma

t of
 the

 leg
al t

rain
ing

 pr
ogr

am
 co

ndu
cte

d b
y T

EI’
s o

uts
ide

 co
uns

el. 
 Li

kew
ise

, th
e h

and
out

con
tain

s g
ene

ral 
pri

nci
ple

s fo
r dr

afti
ng 

bus
ine

ss c
om

mu
nic

atio
ns.

 

Th
ere

 is 
no 

ind
ica

tion
 tha

t re
lian

ce 
on 

adv
ice

 of
 co

uns
el i

s  a
n a

ffir
ma

tive
 de

fen
se 

in t
his

cas
e.  

Als
o,  

Gre
en’

s af
fid

avi
t an

d th
e h

and
out

 we
re o

ffe
red

 to 
sho

w t
hat

 the
 tra

inin
g p

rog
ram

 for

TE
I e

mp
loy

ees
 w

as 
pla

nne
d p

rio
r to

 SM
S’s

 Ju
ne 

6, 
200

8 d
em

and
 le

tter
 an

d t
hat

, d
uri

ng 
the

pre
sen

tati
ons

, T
EI’

s o
uts

ide
 co

uns
el 

did
 no

t m
eet

 or
 ha

ve 
any

 co
nve

rsa
tion

s w
ith 

Ind
ivid

ual

De
fen

dan
ts o

r T
EI 

em
plo

yee
s re

gar
din

g th
e c

laim
s an

d d
efe

nse
s as

ser
ted

 in 
this

 ca
se. 

TE
I m

ere
ly

den
ied

 SM
S’s

 all
ega

tion
 tha

t In
div

idu
al D

efe
nda

nts
 att

end
ed t

he t
rain

ing
 pre

sen
tati

ons
 and

 me
t w

ith

Ga
lan

ek 
in a

n a
ttem

pt t
o h

ide
 the

ir s
pol

iati
on 

of e
vid

enc
e.  

Alt
hou

gh 
SM

S a
lleg

es t
hat

 leg
al a

dvi
ce

pro
vid

ed 
by 

TE
I’s 

out
sid

e c
oun

sel
 on

 th
e p

rop
er 

use
 of

 e-
ma

il b
y T

EI 
em

plo
yee

s is
 re

lev
ant

 to

dis
cov

ery
 req

ues
ts a

nd 
this

 liti
gat

ion
, re

lev
anc

e p
rov

ide
s n

o ju
stif

ica
tion

 for
 ign

ori
ng 

the
 att

orn
ey-

clie
nt 

pri
vile

ge.
 C

ox ,
 17

 F.
3d 

at 
141

8 (
cou

rts 
can

not
 ju

stif
y f

ind
ing

 a 
wa

ive
r o

f p
riv

ileg
ed

inf
orm

atio
n 

sim
ply

 to
 p

rov
ide

 th
e o

ppo
sin

g 
par

ty 
wit

h 
hel

pfu
l o

r r
ele

van
t i

nfo
rm

atio
n).

Ac
cor

din
gly

, Pl
ain

tiff
’s M

oti
on 

to C
om

pel
 Pr

odu
ctio

n o
f D

ocu
me

nts
 (D

kt. 
316

) is
 DE

NI
ED

.

DO
NE

 an
d O

RD
ER

ED
 in 

Tam
pa,

 Flo
rid

a o
n th

is 2
5th  da

y o
f A

ugu
st ,

 20
09.

 

5

exp
res

sly
 or 

imp
lici

tly.
  C

ox 
v. A

dm
’r U

.S. 
Ste

el &
 Ca

rne
gie

, 17
 F.3

d 1
386

, 14
17 

(11
th C

ir. 1
994

),

cer
t. d

eni
ed,

 51
3 U

.S. 
111

0 (
199

5) 
(qu

ota
tion

s a
nd 

cita
tion

s o
mit

ted
).  

Th
e d

oct
rin

e o
f w

aiv
er b

y

imp
lica

tion
 ref

lec
ts t

he 
pos

itio
n th

at t
he 

atto
rne

y-c
lien

t pr
ivil

ege
 wa

s in
ten

ded
 as 

a sh
ield

, no
t as

 a

sw
ord

.  I
d. 

 Th
ere

for
e, a

 pa
rty

 m
ay 

not
 us

e th
e p

riv
ileg

e to
 pr

eju
dic

e h
is o

ppo
nen

t’s 
cas

e o
r to

dis
clo

se 
som

e s
ele

cte
d c

om
mu

nic
atio

ns 
for

 se
lf-s

erv
ing

 pu
rpo

ses
.  I

d.

Wa
ive

r b
y i

mp
lica

tion
 m

ay 
occ

ur 
wh

en 
a c

lien
t p

lac
es 

the
 at

tor
ney

-cli
ent

 re
lati

ons
hip

dir
ect

ly a
t is

sue
 or

 wh
en 

a c
lien

t as
ser

ts r
elia

nce
 on

 an
 att

orn
ey’

s a
dvi

ce 
as 

an 
ele

me
nt o

f a 
cla

im

or 
def

ens
e.  

Id.
 at 

141
8.  

A p
arty

 “w
aiv

es 
the

 pr
ivil

ege
 if 

it i
nje

cts
 in

to 
the

 ca
se 

an 
issu

e th
at i

n

fair
nes

s re
qui

res
 an

 ex
am

ina
tion

 of
 oth

erw
ise

 pr
ote

cte
d c

om
mu

nic
atio

ns.
” Id

. at
 14

19.
 Al

tho
ugh

wa
ive

r b
y im

plic
atio

n o
ften

 oc
cur

s w
hen

 a d
efe

nda
nt r

ais
es 

an 
aff

irm
ativ

e d
efe

nse
, th

e d
efe

nda
nt

nee
d n

ot r
ais

e a
n a

ffir
ma

tive
 de

fen
se t

o in
jec

t a 
new

 iss
ue 

into
 the

 ca
se.

  Id
.  H

ow
eve

r, “
[t]o

 wa
ive

the
 att

orn
ey-

clie
nt p

riv
ileg

e . .
 . a 

def
end

ant
 mu

st d
o m

ore
 tha

n m
ere

ly d
eny

 a p
lain

tiff
’s a

lleg
atio

ns.

Th
e h

old
er m

ust
 inj

ect
 a n

ew
 fac

tua
l or

 leg
al i

ssu
e in

to t
he 

cas
e.”

 Id.
(qu

otin
g L

ore
nz 

v. V
alle

y F
org

e

Ins
., 8

15 
F.2

d 1
095

, 10
98 

(7t
h C

ir. 
198

7))
; se

e In
 re 

Hil
lsb

oro
ugh

 Ho
ldin

gs 
Co

rp.
, 17

6 B
.R.

 22
3,

241
 (M

.D.
 Fl

a. 1
994

) (m
ere

ly m
aki

ng 
alle

gat
ion

s in
 ple

adi
ngs

 is 
ins

uff
icie

nt t
o c

ons
titu

te a
n “

at

issu
e” 

wa
ive

r). 
 M

ore
ove

r, a
 wa

ive
r o

f th
e p

riv
ileg

e w
ill 

gen
era

lly 
not

 be
 fo

und
 un

les
s th

e p
arty

atta
cki

ng 
the

 pri
vile

ge 
has

 be
en 

pre
jud

ice
d.  

Co
x, 1

7 F
.3d

 at 
141

7-1
8; C

onk
ling

 v. 
Tu

rne
r, 8

83 
F.2

d

431
, 43

4 (
5th

 Ci
r. 1

989
) (t

he 
atto

rne
y-c

lien
t pr

ivil
ege

 is 
wa

ive
d w

her
e a

 lit
iga

nt p
lac

es 
pri

vile
ged

inf
orm

atio
n in

 iss
ue 

for
 his

 ow
n b

ene
fit 

and
 it w

oul
d b

e m
ani

fes
tly 

unf
air 

to t
he 

opp
osi

ng 
par

ty t
o

allo
w t

he 
pri

vile
ge 

to p
rot

ect
 ag

ain
st d

isc
los

ure
).

Th
e re

cor
d d

oes
 no

t de
mo

nst
rate

 tha
t T

EI 
imp

lici
tly 

wa
ive

d th
e a

ttor
ney

-cli
ent

 pri
vile

ge 
by

fili
ng 

Gre
en’

s a
ffid

avi
t an

d th
e h

and
out

 in 
the

 pu
blic

 rec
ord

.  T
hes

e d
ocu

me
nts

 do
 no

t re
vea

l th
e

4

arg
um

ent
ativ

e to
ne,

 sa
rca

sm
, in

acc
ura

cie
s, f

ing
er p

oin
ting

, an
d o

ver
ly s

elf 
crit

ica
l co

mm
ent

s” 
in

dra
ftin

g b
usi

nes
s c

om
mu

nic
atio

ns 
(Id

. ). 
 W

hen
 pr

epa
rin

g b
usi

nes
s c

om
mu

nic
atio

ns,
 the

 ha
ndo

ut

adv
ise

s an
 em

plo
yee

 to 
con

sid
er: 

(1)
 the

 au
die

nce
 for

 the
 co

mm
uni

cat
ion

, (2
) th

e re
cip

ien
t an

d th
e

aut
hor

 of 
the

 co
mm

uni
cat

ion
, (3

) th
e m

ark
ing

 an
d id

ent
ific

atio
n o

f th
e co

mm
uni

cat
ion

, (4
) w

het
her

cou
nse

l sh
oul

d b
e in

clu
ded

 or 
cop

ied
 on

 the
 co

mm
uni

cat
ion

, (5
) th

e re
ten

tion
 an

d m
ain

ten
anc

e o
f

the
 co

mm
uni

cat
ion

, (6
) w

het
her

 the
 co

mm
uni

cat
ion

 sh
oul

d b
e v

erb
al o

r w
ritt

en,
 (7

) w
het

her
 the

com
mu

nic
atio

n is
 fac

t or
 op

inio
n b

ase
d, a

nd 
(8)

 wh
eth

er t
he 

com
mu

nic
atio

n in
vol

ves
 a c

urr
ent

 or

like
ly d

isp
ute

 (Id
.).

Dis
cus

sio
n

SM
S a

sse
rts 

tha
t T

EI 
wa

ive
d a

ny 
atto

rne
y-c

lien
t pr

ivil
ege

 pr
ote

ctio
n f

or 
com

mu
nic

atio
ns

rela
ting

 to 
the

 tra
inin

g p
res

ent
atio

ns c
ond

uct
ed 

by 
TE

I’s 
out

sid
e co

uns
el. 

 Sp
eci

fica
lly,

 SM
S a

rgu
es

tha
t by

 fili
ng 

Gre
en’

s af
fid

avi
t an

d th
e h

and
out

 in r
esp

ons
e to

 SM
S’s

 cla
ims

 for
 spo

liat
ion

 san
ctio

ns,

De
fen

dan
t w

aiv
ed 

the
 pr

ivil
ege

 re
lati

ng 
to 

suc
h c

om
mu

nic
atio

ns.
  S

MS
 su

gge
sts 

tha
t T

EI 
is

sel
ect

ive
ly 

dis
clo

sin
g p

riv
ileg

ed 
inf

orm
atio

n t
o d

efe
nd 

aga
ins

t S
MS

’s 
spo

liat
ion

 cl
aim

s w
hile

ins
isti

ng 
upo

n p
rot

ect
ion

 of 
the

 pri
vile

ge 
rela

ting
 to 

tho
se c

om
mu

nic
atio

ns.

TE
I re

spo
nds

 th
at i

t p
rov

ide
d o

nly
 a 

gen
era

l d
esc

rip
tion

 of
 th

e tr
ain

ing
 pr

ese
nta

tion
s to

dem
ons

trat
e th

at t
he 

pre
sen

tati
ons

 ar
e ir

rele
van

t to
  th

is l
itig

atio
n a

nd 
the

 sp
olia

tion
 iss

ue.
  T

EI

con
ten

ds 
it i

s n
ot 

see
kin

g t
o u

se 
the

 att
orn

ey-
clie

nt 
pri

vile
ge 

as 
bot

h a
 “s

wo
rd”

 an
d a

 “s
hie

ld.”

Fur
the

rm
ore

, T
EI 

ass
erts

 th
at 

SM
S 

has
 fa

iled
 to

 d
em

ons
trat

e a
ny 

pre
jud

ice
 fr

om
 T

EI’
s

non
dis

clo
sur

e o
f co

nfi
den

tial
 co

mm
uni

cat
ion

s.  
Fin

ally
, T

EI 
arg

ues
 tha

t S
MS

’s m
otio

n s
hou

ld b
e

den
ied

 as 
unt

ime
ly. 

 

Th
e a

ttor
ney

-cli
ent

 pr
ivil

ege
 be

lon
gs 

sol
ely

 to
 th

e c
lien

t a
nd 

the
 cl

ien
t m

ay 
wa

ive
 it
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5   D
uri

ng 
the

 he
arin

g o
n t

his
 m

otio
n, B

rod
y’s

 co
uns

el c
onf

irm
ed 

tha
t B

rod
y b

rou
ght

 hi
s

per
son

al B
lac

kB
err

y w
hen

 he
 sta

rted
 wo

rk f
or T

EI 
(Dk

t. 3
24 

at 5
9).

3

De
fen

dan
ts r

esp
ond

 tha
t no

 ev
ide

nce
 ha

s b
een

 de
stro

yed
 be

cau
se a

ll th
e d

ata
 on

 Ind
ivid

ual

De
fen

dan
ts’ 

lap
top

s a
nd 

Bla
ckB

err
ies

 w
as 

pre
ser

ved
 on

 BP
I’s 

ser
ver

s (
Dk

t. 2
92 

at 
1).

  E
ven

ass
um

ing
 tha

t so
me

 e-m
ails

 we
re d

ele
ted

, D
efe

nda
nts

 arg
ue 

tha
t ha

rd c
opi

es o
f th

ose
 e-m

ails
 we

re

pro
duc

ed 
to S

MS
 fro

m B
PI’

s se
rve

r an
d, t

her
efo

re, 
it i

s ir
rele

van
t w

het
her

 an
y in

for
ma

tion
 wa

s

del
ete

d f
rom

 the
se 

com
put

er d
evi

ces
 (Id

.  at
 7)

.  B
eca

use
 all

 the
 da

ta w
as 

ulti
ma

tely
 pr

odu
ced

 to

SM
S, 

De
fen

dan
ts a

rgu
e th

at s
pol

iati
on 

san
ctio

ns 
are

 in
app

rop
riat

e.  
Fur

the
rm

ore
, T

EI,
 Ba

bco
ck

Pow
er S

erv
ice

s, I
nc.

, an
d T

heo
dor

e M
alis

zew
ski

 (“C
orp

ora
te D

efe
nda

nts
”) c

ont
end

 tha
t th

ere
 is n

o

evi
den

ce 
to 

dem
ons

trat
e t

hat
 th

ey 
we

re 
inv

olv
ed 

in 
the

 al
leg

ed 
inte

ntio
nal

 de
stru

ctio
n o

f th
is

evi
den

ce 
(Id

. at
 2)

.

I.
Fa

ctu
al B

ack
gro

un
d

She
rou

se a
nd 

Sm
ith 

pur
cha

sed
 Bl

ack
Be

rrie
s fo

r us
e d

uri
ng 

the
ir e

mp
loy

me
nt w

ith 
TE

I an
d

the
y w

ere
 re

imb
urs

ed 
for

 th
e c

ost
s o

f th
ese

 de
vic

es 
(Dk

t. 2
92,

 Ex
. B

 ¶ 2
, E

x. C
 ¶ 2

).  
She

rou
se

pur
cha

sed
 his

 Bl
ack

Be
rry

 on
 M

ay 
29,

 20
08 

or 
Ma

y 3
0, 2

008
 (D

kt. 
269

, E
x. A

, Sh
ero

use
 De

po.
 at

81)
.  S

mit
h p

urc
has

ed 
his

 Bl
ack

Be
rry

 no
 lat

er t
han

 Ma
y 2

8, 2
009

 (D
kt. 

282
, Ex

. C
).  B

rod
y u

sed
 his

per
son

al 
Bla

ckB
err

y d
uri

ng 
his

 em
plo

ym
ent

 w
ith 

TE
I a

nd 
wa

s r
eim

bur
sed

 fo
r th

e c
ost

 of
 th

e

Bla
ckB

err
y (D

kt. 
292

, E
x. A

 ¶ 2
).5

On
 M

ay 
28,

 20
08,

 Sm
ith’

s B
lac

kB
err

y w
as 

add
ed 

to T
EI’

s B
lac

kB
err

y E
nte

rpr
ise

 Se
rve

r,

wh
ich

 ac
tiva

ted
 his

 TE
I e-

ma
il a

cco
unt

 (D
kt. 

282
, Ex

. C
).  O

n M
ay 

29,
 20

08,
 Br

ody
 co

mp
lete

d a
nd

retu
rne

d a
 Bl

ack
Be

rry
 W

irel
ess

 Em
ail 

Ac
ces

s F
orm

 to 
TE

I, w
hic

h a
ctiv

ate
d h

is T
EI 

e-m
ail 

acc
oun

t

(Id
. ).

2
In 

add
itio

n to
 se

eki
ng 

spo
liat

ion
 sa

nct
ion

s a
gai

nst
 De

fen
dan

ts f
or 

the
 de

stru
ctio

n o
f th

e
evi

den
ce,

 SM
S a

rgu
es t

hat
 De

fen
dan

ts s
hou

ld b
e h

eld
 in 

con
tem

pt o
f th

e co
urt

’s J
une

 13
, 20

08 
ord

er
bec

aus
e th

ey 
wil

lfu
lly 

des
tro

yed
 ke

y e
vid

enc
e re

lati
ng 

to S
MS

’s c
laim

s (D
kt. 

269
 at 

6).
  A

ltho
ugh

SM
S c

har
ges

 De
fen

dan
ts w

ith 
con

tem
pt, 

the
re i

s no
 de

tail
ed 

arg
um

ent
 reg

ard
ing

 tha
t is

sue
.  In

ste
ad,

SM
S’s

 br
iefs

 fo
cus

 on
 th

e c
har

ge 
of 

spo
liat

ion
. T

he 
sta

nda
rds

 fo
r c

ont
em

pt 
and

 sp
olia

tion
 ar

e
dif

fer
ent

.  A
 fin

din
g o

f ci
vil 

con
tem

pt m
ust

 be
 ba

sed
 on

 “cl
ear

 an
d c

onv
inc

ing
 ev

ide
nce

” th
at a

 co
urt

ord
er w

as 
vio

late
d. J

ove
 En

g'g
, In

c. v
. IR

S, 
92 

F.3
d 1

539
, 15

45 
(11

th C
ir. 

199
6).

 Th
is s

tan
dar

d is
mo

re e
xac

ting
 tha

n th
e p

rep
ond

era
nce

 of 
the

 ev
ide

nce
 sta

nda
rd,

 bu
t do

es n
ot r

equ
ire 

pro
of b

eyo
nd

a r
eas

ona
ble

 do
ubt

. Id
.   

Ac
cor

din
gly

, b
eca

use
 SM

S h
as 

fail
ed 

to 
dev

elo
p f

ully
 its

 co
nte

mp
t

arg
um

ent
, th

is s
anc

tion
 req

ues
t sh

oul
d b

e fi
led

 as
 a s

epa
rate

 mo
tion

.  

3   B
PI 

is a
 pa

ren
t co

mp
any

 of
 TE

I.  

4   If
 the

 co
urt

 fin
ds 

tha
t D

efe
nda

nts
 did

 no
t de

lete
 the

 ev
ide

nce
 fro

m t
he 

com
put

er d
evi

ces
,

and
 th

at 
an 

em
plo

yee
 of

 BP
I d

ele
ted

 th
e i

nfo
rm

atio
n, 

SM
S s

eek
s le

ave
 to

 am
end

 its
 am

end
ed

com
pla

int 
to a

dd 
a c

oun
t of

 sp
olia

tion
 ag

ain
st B

PI 
(Dk

t. 2
69 

at 1
7).

2

(“I
ndi

vid
ual

 De
fen

dan
ts”

) w
ere

 co
mp

lete
ly w

ipe
d o

f an
y d

ata
.  S

MS
 ass

erts
 tha

t D
efe

nda
nts

 ac
ted

in 
bad

 fa
ith 

in 
des

tro
yin

g c
ruc

ial 
evi

den
ce 

tha
t th

ey 
had

 a 
dut

y t
o p

res
erv

e (
Dk

t. 2
69 

at 8
-12

).2

Alt
ern

ativ
ely

, SM
S r

equ
est

s an
 op

por
tun

ity 
to a

me
nd 

its 
Th

ird
 Am

end
ed 

Co
mp

lain
t to

 ad
d a

 ca
use

of 
act

ion
 ag

ain
st B

abc
ock

 Po
we

r, I
nc.

 (“B
PI”

)3   fo
r sp

olia
tion

 of
 ev

ide
nce

 (Id
. at

 17
).

SM
S a

rgu
es 

tha
t st

rik
ing

 De
fen

dan
ts’ 

ans
we

r an
d e

nte
rin

g a
 de

fau
lt j

udg
me

nt i
s th

e o
nly

san
ctio

n t
hat

 wi
ll c

ure
 th

e p
reju

dic
e c

aus
ed 

by 
De

fen
dan

ts’ 
wro

ngf
ul 

act
ion

s (I
d. a

t 1
6).

  In
 th

e

alte
rna

tive
, S

MS
 re

que
sts 

a r
ulin

g t
hat

: (1
) I

ndi
vid

ual
 D

efe
nda

nts
’ la

pto
ps 

and
 B

lac
kB

err
ies

con
tain

ed 
trad

e s
ecr

ets
 an

d o
the

r c
onf

ide
ntia

l in
for

ma
tion

 be
lon

gin
g t

o S
MS

, (2
) th

e r
em

ain
ing

De
fen

dan
ts w

ere
 aw

are
 of

 th
is f

act
, an

d (
3) 

De
fen

dan
ts u

sed
 SM

S’s
 co

nfi
den

tial
 in

for
ma

tio
n t

o

com
pet

e w
ith 

SM
S (

Id.
).  

At 
a m

inim
um

, S
MS

 as
ser

ts t
hat

 th
e c

our
t sh

oul
d a

llow
 it 

to 
sub

mit

evi
den

ce 
per

tain
ing

 to 
De

fen
dan

ts’ 
inte

ntio
nal

 de
leti

on 
of e

vid
enc

e a
nd 

ins
tru

ct t
he 

jur
y th

at i
t m

ay

dra
w a

n a
dve

rse
 inf

ere
nce

 ag
ain

st D
efe

nda
nts

 reg
ard

ing
 the

 de
stro

yed
 ev

ide
nce

 (Id
.).4   S

MS
 als

o

see
ks 

fee
s a

nd 
cos

ts i
ncu

rre
d in

 de
term

inin
g w

het
her

 the
 ev

ide
nce

 wa
s d

est
roy

ed 
and

 in 
bri

ngi
ng

this
 mo

tion
. 

1   D
uri

ng 
the

 he
arin

g, 
the

 co
urt

 gr
ant

ed 
Pla

inti
ff’s

 un
opp

ose
d r

equ
est

 to
 su

ppl
em

ent
 th

e
rec

ord
 wi

th d
epo

siti
ons

 of
 the

 pa
rtie

s’ e
xpe

rt w
itne

sse
s (D

kt. 
 32

4 a
t 28

).

UN
ITE

D S
TA

TE
S D

IST
RI

CT
 CO

UR
T

MI
DD

LE
 DI

ST
RI

CT
 OF

 FL
OR

ID
A

TA
MP

A D
IV

ISI
ON

SO
UT

HE
AS

TE
RN

 M
EC

HA
NI

CA
L

SE
RV

IC
ES

, IN
C., Pla

int
iff,

vs.
Ca

se 
No

.: 8
:08

-CV
-11

51-
T-3

0E
AJ

NO
RM

AN
 BR

OD
Y, 

et a
l.,

De
fen

dan
ts.

___
___

___
___

___
___

___
___

___
___

___
___

__/ OR
DE

R

Be
for

e th
e c

our
t ar

e P
lain

tiff
’s M

oti
on 

for
 Sa

nct
ion

s D
ue 

to S
pol

iat
ion

 of 
Ev

ide
nce

 an
d

for
 Or

der
 to 

Sh
ow

 Ca
use

 or
, in

 the
 Al

ter
nat

ive
, to

 Am
end

 the
 Co

mp
lain

t (D
kt. 

269
), P

lain
tiff

’s

Su
pp

lem
ent

 to 
its 

Mo
tio

n f
or 

San
ctio

ns 
Du

e to
 Sp

olia
tio

n o
f E

vid
enc

e (D
kt. 

282
), D

efe
nd

ant
s

Th
eod

ore
 M

alis
zew

ski
’s, 

Th
erm

al E
ngi

nee
rin

g C
on

str
uct

ion
 Se

rvi
ce’

s I
nc.

’s, 
and

 Ba
bco

ck

Po
we

r S
erv

ice
s, I

nc.
’s 

Re
spo

nse
 to

 Pl
ain

tiff
’s 

Mo
tio

n f
or 

San
ctio

ns 
Du

e t
o S

pol
iat

ion
 of

Ev
ide

nce
(Dk

t. 2
92)

, D
efe

nd
ant

s N
orm

an 
Br

ody
, J

im
my

 Sh
ero

use
, a

nd
 K

evi
n S

mi
th’

s

Op
pos

itio
n t

o P
lain

tiff
’s M

oti
on 

for
 Sa

nct
ion

s D
ue 

to 
Sp

olia
tio

n o
f E

vid
enc

e (D
kt. 

293
), a

nd

Pla
int

iff’
s S

eco
nd

 Su
pp

lem
ent

 to
 its

 M
oti

on 
for

 Sa
nct

ion
s D

ue 
to 

Sp
olia

tio
n o

f E
vid

enc
e

(He
arin

g E
x. 1

 ).1    A
 he

arin
g h

as 
bee

n h
eld

 on
 the

 mo
tion

.  

Sou
the

ast
ern

 M
ech

ani
cal

 Se
rvi

ces
, In

c. (
“SM

S”)
 se

eks
 sp

olia
tion

 sa
nct

ion
s a

sse
rtin

g th
at

the
 lap

top
s a

nd 
Bla

ckB
err

ies
 iss

ued
 by

 Th
erm

al E
ngi

nee
rin

g C
ons

tru
ctio

n S
erv

ice
s, I

nc.
 (“T

EI 
“)

to D
efe

nda
nts

 No
rm

an 
Bro

dy 
(“B

rod
y”)

, Ji
mm

y S
her

ous
e (“

She
rou

se”
), a

nd 
Ke

vin
 Sm

ith 
(“S

mit
h”)

S
M

S
 v

. 
B

rody



,

 order
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7   K
ess

ler 
tes

tifi
ed 

tha
t m

em
ory

 im
age

s o
f th

e B
lac

kB
err

ies
 we

re 
cre

ate
d u

sin
g P

ara
ben

De
vic

e S
eiz

ure
 so

ftw
are

 (H
ear

ing
 Ex

. 1,
 Ke

ssle
r D

epo
. at

 13
0).

  T
he 

pro
ces

s u
sed

 to
 cr

eat
e th

e
me

mo
ry 

ima
ges

 en
sur

ed 
tha

t th
e d

ata
 on

 the
 Bl

ack
Be

rrie
s w

as 
not

 co
nta

min
ate

d o
r al

tere
d (

Id. 
at

53-
54)

.  T
he 

Par
abe

n s
oft

wa
re c

rea
tes

 a c
om

ple
te f

ore
nsi

c im
age

 of 
a B

lac
kB

err
y, i

ncl
udi

ng 
list

s o
f

tele
pho

ne 
cal

ls, 
tex

t m
ess

age
s, c

ale
nda

r it
em

s, e
-m

ails
, co

nta
ct 

list
s, m

em
os,

 ap
plic

atio
ns,

 an
d

del
ete

d it
em

s (H
ear

ing
 Ex

. 1,
 Ke

ssle
r D

epo
. at

 52
-54

).  

8    I
n l

aym
an’

s te
rm

s, K
ess

ler 
app

are
ntly

 m
ean

t th
at t

he 
dat

a o
n I

ndi
vid

ual
 De

fen
dan

ts’
Bla

ckB
err

ies
 wa

s d
iffe

ren
t fr

om
 the

 da
ta f

oun
d o

n a
 ne

w B
lac

kbe
rry

 ac
qui

red
 fro

m t
he 

fac
tor

y a
nd

dif
fer

ent
 fro

m a
 Bl

ack
ber

ry  
use

d o
nly

 for
 tel

eph
one

 ca
lls 

 (H
ear

ing
 Ex

. 1,
 Ke

ssle
r D

epo
. at

 66
-68

,
166

).

6

On
 o

r a
bou

t J
une

 1
9, 

200
8, 

Ba
rre

tt 
rec

eiv
ed 

Ind
ivid

ual
 D

efe
nda

nts
’ l

apt
ops

 an
d

Bla
ckB

err
ies

.  (
Dk

t. 2
92,

 Ex
. E

, ¶¶
 6-

8).
  B

arr
ett 

sto
red

 the
 lap

top
s a

nd 
Bla

ckB
err

ies
 in 

a lo
cke

d

cab
ine

t un
til t

hey
 we

re p
ack

age
d a

nd 
del

ive
red

 to 
Esq

uir
e L

itig
atio

n S
erv

ice
s (“

EL
S”)

 for
 a f

ore
nsi

c

exa
min

atio
n (

Dk
t. 2

92,
 Ex

. E
, ¶¶

 9-
13)

.  T
her

eaf
ter,

 EL
S g

ave
 the

 co
mp

ute
r eq

uip
me

nt t
o S

MS
’s

for
ens

ic c
om

put
er e

xpe
rt, 

Jon
 Ke

ssle
r (“

Ke
ssle

r”)
 (D

kt 2
69-

3, E
x. B

).

Ke
ssle

r p
erf

orm
ed 

a 
for

ens
ic 

exa
min

atio
n 

of 
Ind

ivid
ual

 D
efe

nda
nts

’ l
apt

ops
 a

nd

Bla
ckB

err
ies

 (D
kt. 

269
, E

x. B
).  

Ke
ssle

r d
ete

rm
ine

d th
e la

pto
ps 

did
 no

t co
nta

in a
ny 

e-m
ail 

file
s

(Dk
t. 2

69,
 Ex

. B
 at

 9)
.  I

n r
efe

ren
ce 

to 
the

 Bl
ack

Be
rrie

s, K
ess

ler 
con

clu
ded

 th
at 

the
 de

vic
es

con
tain

ed 
no 

dat
a, i

ncl
udi

ng 
e-m

ails
, te

xt m
ess

age
s, c

ale
nda

r it
em

s, t
ele

pho
ne 

rec
ord

s,  
con

tac
ts,

atta
chm

ent
s, o

r ap
plic

atio
ns (

Id.
 at 8

; H
ear

ing
 Ex

. 1,
 Ke

ssle
r D

epo
. at

 16
9).

7   Ke
ssle

r op
ine

d th
at t

he

inf
orm

atio
n s

tor
ed 

on 
the

 Bl
ack

Be
rrie

s w
as 

not
 ma

nua
lly 

del
ete

d (D
kt. 

269
, E

x. B
 at 

9). 
  K

ess
ler

tes
tifi

ed 
tha

t th
e B

lac
kB

err
ies

 “w
ere

 no
t co

nsi
ste

nt 
wit

h t
he 

nev
er-

use
d s

tate
, an

d th
ey 

we
re n

ot

con
sist

ent
 wi

th t
he 

onl
y u

sed
 fo

r p
hon

e c
alls

 sta
te”

 (H
ear

ing
 Ex

. 1,
 Ke

ssle
r D

epo
. at

 16
6).8

Ke
ssle

r op
ine

d th
ere

 we
re t

wo
 po

ssib
le e

xpl
ana

tion
s fo

r th
e la

ck 
of d

ata
 on

 the
 Bl

ack
Be

rrie
s:

(1)
 the

 us
er p

erf
orm

ed 
a d

ata
 “w

ipe
” o

r “h
ard

 res
et”

 or
 (2

) th
e u

ser
 en

tere
d a

n in
cor

rec
t pa

ssw
ord

ten
 co

nse
cut

ive
 tim

es (
Dk

t. 2
69,

 Ex
. B

 at 
9; H

ear
ing

 Ex
. 1,

 Ke
ssle

r D
epo

. at
 19

7). 
 A 

dat
a “

wip
e”

6   D
efe

nda
nts

 pr
odu

ced
 ha

rd 
cop

ies
 of

 th
e e

-m
ails

 an
d d

ocu
me

nts
 se

nt 
or 

rec
eiv

ed 
fro

m
Ind

ivid
ual

 De
fen

dan
ts l

apt
ops

 an
d B

lac
kB

err
ies

 tha
t w

ere
 sto

red
 on

 the
 co

mp
any

’s s
erv

er (
Dk

t. 2
92,

Ex
. I)

.  T
hes

e d
ocu

me
nts

 are
 rel

eva
nt t

o P
lain

tiff
’s c

laim
s.  

5

Ind
ivid

ual
 D

efe
nda

nts
 w

ere
 pl

ace
d o

n a
dm

inis
trat

ive
 le

ave
 on

 Ju
ne 

17,
 20

08 
afte

r T
EI

rec
eiv

ed 
not

ice
 of

 the
 law

sui
t an

d th
e c

our
t’s 

Tem
por

ary
 Re

stra
inin

g O
rde

r (D
kt. 

292
, E

x. G
, at

 ¶

6).
  Pr

ior
 to 

Jun
e 1

7, 2
008

, In
div

idu
al D

efe
nda

nts
 us

ed 
the

ir l
apt

op 
com

put
ers

 an
d/o

r B
lac

kB
err

ies

for
 e-m

ail 
and

 tel
eph

one
 se

rvi
ce.

  (D
kt. 

292
, E

x. I
; D

kt. 
269

-2,
 Ex

. A
; D

kt. 
282

, E
xs.

 B 
and

 C)
.  

 
On

 Ju
ne 

17,
 20

08,
 M

ich
ael

 M
cIn

ern
y (

“M
cIn

ern
y”)

, A
sso

cia
te G

ene
ral 

Co
uns

el o
f B

PI,

ins
tru

cte
d I

ndi
vid

ual
 D

efe
nda

nts
 to

 re
tur

n t
hei

r l
apt

ops
 an

d B
lac

kB
err

ies
 to

 R
obe

rt 
Ba

rre
tt

(“B
arr

ett”
), B

PI’
s C

hie
f In

for
ma

tion
 Of

fice
r, b

y F
ede

ral 
Ex

pre
ss (

Dk
t. 2

92,
 Ex

. G
 ¶ 7

).  
She

rou
se

ret
urn

ed 
his

 lap
top

 an
d B

lac
kB

err
y to

 Ba
rre

tt o
n J

une
 16

, 20
08 

(Dk
t. 2

92,
 Ex

. C
 ¶ 2

).  
Bro

dy 
and

Sm
ith 

retu
rne

d th
eir 

com
put

er d
evi

ces
 to 

Ba
rre

tt o
n J

une
 17

, 20
08 

(Dk
t. 2

92,
 Ex

. A
 an

d B
).

Als
o o

n J
une

 17
, 20

08,
 the

 TE
I e-

ma
il a

cco
unt

s o
f In

div
idu

al D
efe

nda
nts

 we
re f

roz
en 

and

the
ir p

ass
wo

rds
 we

re l
ock

ed,
 pre

ven
ting

 the
ir a

cce
ss t

o B
PI’

s sy
ste

m (
Dk

t. 2
92,

 Ex
. E

, ¶¶
 4 a

nd 
5).

All
 the

 da
ta i

n I
ndi

vid
ual

 De
fen

dan
ts’ 

e-m
ail 

fol
der

s w
as 

bac
ked

 up
 an

d c
opi

ed 
on 

tha
t sa

me
 da

y

(Id
.  at

 ¶ 5
).  

Th
e c

opi
es 

of 
the

 e-
ma

il f
old

ers
 co

nta
ine

d t
he 

Ind
ivid

ual
 De

fen
dan

ts’ 
ent

ire 
e-m

ail

fol
der

s w
ith 

res
pec

t to
 the

ir T
EI 

e-m
ail 

acc
oun

ts (
Id.

).  O
nce

 Ind
ivid

ual
 De

fen
dan

ts w
ere

 loc
ked

 ou
t

of t
he 

sys
tem

 as 
of J

une
 17

, 20
08,

  th
ey 

cou
ld n

eith
er s

end
 no

r re
cei

ve 
e-m

ails
 fro

m o
r to

 the
ir T

EI

e-m
ail 

add
res

ses
 us

ing
 the

ir l
apt

ops
 an

d B
lac

kB
err

ies
 (Id

.).

Ba
rre

tt n
ote

d th
at a

ll e
-m

ails
 sen

t fr
om

 or 
rec

eiv
ed 

by 
the

 Bl
ack

Be
rrie

s, “
onc

e sy
nch

ron
ize

d”

wit
h T

EI’
s L

otu
s N

ote
s e

-m
ail 

app
lica

tion
, w

ere
 st

ore
d o

n t
he 

com
pan

y s
erv

er 
(Id

. a
t ¶

11)
.

Fur
the

rm
ore

, e-
ma

ils 
sen

t fr
om

 or 
rec

eiv
ed 

by 
Ind

ivid
ual

 De
fen

dan
ts f

rom
 the

ir la
pto

ps w
ere

 sto
red

and
 pr

ese
rve

d o
n th

e c
om

pan
y s

erv
er (

Id.
 at 

¶ 1
2).

6

4

On
 Jun

e 3
 an

d Ju
ne 

4, 2
008

, In
div

idu
al D

efe
nda

nts
’ B

lac
kB

err
ies

 we
re s

ync
hro

niz
ed 

to t
hei

r

TE
I e-

ma
il a

cco
unt

s (D
kt. 

292
, E

x. D
 ¶ 7

).  
As

 a r
esu

lt o
f th

e s
ync

hro
niz

atio
n, “

all 
em

ails
 se

nt o
r

rec
eiv

ed 
fro

m t
he 

bla
ckb

err
y d

evi
ces

 an
d th

e in
div

idu
al’s

 TE
I em

ail 
acc

oun
t w

oul
d a

lso
 res

ide
 on

the
 co

mp
any

’s s
erv

er a
nd 

be 
sub

jec
t to

 the
 co

mp
any

’s n
orm

al b
ack

up 
and

 arc
hiv

ing
 pro

ces
s” (

Id .
).

Sm
ith 

rec
eiv

ed 
his

 TE
I-is

sue
d la

pto
p o

n o
r ab

out
 Ma

y 2
9, 2

008
 (D

kt. 
292

, Ex
. B

 ¶ 2
).  B

rod
y

and
 Sh

ero
use

 we
re i

ssu
ed 

lap
top

 co
mp

ute
rs b

y T
EI 

on 
or a

bou
t Ju

ne 
3, 2

008
 (D

kt. 
292

, E
x. A

 ¶ 2
,

C ¶
 2).

  O
n o

r ab
out

 Jun
e 4

, 20
08,

 the
 lap

top
s w

ere
 co

nfi
gur

ed 
“so

 tha
t th

e u
ser

s’ e
ma

il w
oul

d re
sid

e

on 
the

 ser
ver

 as 
opp

ose
d to

 on
 the

 ha
rd d

riv
e o

f th
e in

div
idu

al l
apt

op”
 (D

kt. 
292

, E
x. D

 ¶ 4
).   

Th
e

lap
top

s w
ere

 co
nfi

gur
ed 

so 
tha

t  “
no 

em
ail 

file
s w

oul
d re

sid
e o

n th
e in

div
idu

al l
apt

ops
.  In

ste
ad,

 all

em
ail 

file
s w

oul
d h

ave
 be

en 
sto

red
 an

d p
res

erv
ed 

on 
a c

om
pan

y s
erv

er”
 (Id

. at
 ¶ 6

). 

On
 Ju

ne 
6, 

200
8, 

TE
I r

ece
ive

d a
 co

py 
of 

SM
S’s

 de
ma

nd 
lett

er 
alle

gin
g D

efe
nda

nts
’

una
uth

ori
zed

 ac
ces

s a
nd 

use
 of

 SM
S’ 

con
fid

ent
ial 

inf
orm

atio
n a

nd 
trad

e s
ecr

ets
 (D

kt. 
324

 at 
31)

.

At 
the

 re
que

st o
f B

PI’
s le

gal
 de

par
tme

nt, 
the

 da
tab

ase
s fo

r th
e T

EI 
e-m

ails
 ac

cou
nts

 of
 Br

ody
,

She
rou

se,
 an

d S
mit

h w
ere

 co
pie

d a
nd 

pre
ser

ved
 on

 or
 ab

out
 Ju

ne 
10,

 20
08 

(Dk
t. 2

92,
 Ex

. E
 ¶ 3

).

Pur
sua

nt 
to 

the
 co

urt
’s 

Jun
e 1

3, 
200

8 T
em

por
ary

 Re
stra

inin
g O

rde
r, D

efe
nda

nts
 w

ere

dir
ect

ed 
to 

retu
rn 

all 
SM

S i
nfo

rm
atio

n a
nd 

pro
per

ty 
to 

SM
S (

Dk
t. 1

1 a
t 2

).  
Fur

the
r, t

he 
cou

rt

ord
ere

d D
efe

nda
nts

 to 
pre

ser
ve 

all 
com

put
er f

iles
, da

ta, 
doc

um
ent

s, o
r si

mil
ar i

nfo
rm

atio
n o

n th
eir

com
put

ers
 un

til 
fur

the
r n

otic
e b

y th
e c

our
t (I

d. a
t 3)

.  T
he 

cou
rt a

lso
 res

trai
ned

 De
fen

dan
ts f

rom

des
tro

yin
g a

ny 
and

 all
 inf

orm
atio

n a
nd 

doc
um

ent
s p

ote
ntia

lly 
rele

van
t to

 Pl
ain

tiff
’s c

laim
s (I

d. ).

On
 Ju

ne 
14,

 20
08,

 Sh
ero

use
 wa

s se
rve

d a
 co

py 
of 

the
 Te

mp
ora

ry 
Re

stra
inin

g O
rde

r (D
kt.

292
, E

x. 
C ¶

 2)
.  O

n J
une

 16
, 2

008
, B

rod
y a

nd 
Sm

ith 
we

re 
ser

ved
 co

pie
s o

f th
e T

em
por

ary

Re
stra

inin
g  O

rde
r (D

kt. 
292

, E
x. A

 ¶ 2
 an

d B
 ¶ 2

).
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9

in l
osi

ng 
or d

est
roy

ing
 rec

ord
s is

 no
t en

oug
h fo

r an
 ad

ver
se i

nfe
ren

ce i
nst

ruc
tion

.  B
ash

ir v
. A

mtr
ak ,

119
 F.3

d 9
29,

 93
1 (1

1th
 Ci

r. 1
997

) (a
dve

rse
 inf

ere
nce

 fro
m p

arty
’s f

ailu
re t

o p
res

erv
e ev

ide
nce

 mu
st

be 
pre

dic
ate

d o
n b

ad 
fait

h).
 

He
re, 

it i
s c

lea
r th

at e
vid

enc
e e

xis
ted

 at 
one

 tim
e a

nd 
tha

t th
ere

 wa
s a

 du
ty t

o p
rod

uce
 thi

s

evi
den

ce.
  It 

is u
ndi

spu
ted

 tha
t In

div
idu

al D
efe

nda
nts

 us
ed 

the
ir l

apt
ops

 an
d B

lac
kB

err
ies

 an
d th

at

no 
e-m

ails
, ca

ll lo
gs,

 or 
cal

end
ar i

tem
s fr

om
 the

se d
evi

ces
 we

re p
rod

uce
d.  

For
 ins

tan
ce,

 the
 TE

I e-

ma
il a

cco
unt

s fo
r S

mit
h a

nd 
Bro

dy 
we

re a
ctiv

ate
d o

n th
eir 

Bla
ckB

err
ies

 on
 M

ay 
18,

 20
08 

and
 M

ay

29,
 20

08.
  H

ow
eve

r, I
ndi

vid
ual

 De
fen

dan
ts’ 

TE
I e-

ma
il a

cco
unt

s w
ere

 no
t sy

nch
ron

ize
d w

ith 
the

com
pan

y se
rve

r un
til J

une
 3 a

nd 
Jun

e 4
, 20

08.
  Al

so,
 tel

eph
one

 rec
ord

s, t
ext

 me
ssa

ges
, an

d c
ale

nda
r

item
s w

ere
 de

lete
d f

rom
 In

div
idu

al D
efe

nda
nts

’ B
lac

kB
err

ies
.  D

efe
nda

nts
 co

nce
de 

tha
t th

ey 
had

a d
uty

 to 
pre

ser
ve 

dat
a o

n th
ese

 co
mp

ute
r d

evi
ces

. A
cco

rdi
ngl

y, t
he 

dis
put

ed 
issu

es 
are

 wh
eth

er

De
fen

dan
ts d

est
roy

ed 
cru

cia
l ev

ide
nce

 an
d w

het
her

 De
fen

dan
ts a

cte
d i

n b
ad 

fait
h i

n d
est

roy
ing

cru
cia

l ev
ide

nce
. 

In s
pol

iati
on 

cas
es,

 co
urt

s m
ust

 no
t ho

ld t
he 

pre
jud

ice
d p

arty
 to 

too
 str

ict 
a st

and
ard

 of 
pro

of

reg
ard

ing
 the

 lik
ely

 co
nte

nts
 of

 the
 de

stro
yed

 ev
ide

nce
 be

cau
se 

doi
ng 

so 
allo

ws
 the

 sp
olia

tor
s to

pro
fit 

fro
m t

he 
des

tru
ctio

n o
f e

vid
enc

e.  
Kro

nis
ch 

v. U
nite

d S
tate

s, 1
50 

F.3
d 1

12,
 12

8 (
2d 

 Ci
r.

199
8).

   
Ho

we
ver

, it
 sh

oul
d n

ot 
be 

inf
err

ed 
tha

t m
issi

ng 
evi

den
ce 

wa
s u

nfa
vor

abl
e u

nle
ss 

the

circ
um

sta
nce

s su
rro

und
ing

 the
 ev

ide
nce

’s a
bse

nce
 ind

ica
te b

ad 
fait

h.  B
ash

ir, 1
19 

F.3
d a

t 93
1 (c

our
t

“w
ill 

not
 in

fer
 th

at 
the

 m
issi

ng 
spe

ed 
tap

e c
ont

ain
ed 

evi
den

ce 
unf

avo
rab

le 
to 

app
elle

es 
unl

ess

circ
um

sta
nce

s su
rro

und
ing

 the
 tap

e’s
 ab

sen
ce 

ind
ica

te b
ad 

fait
h, e

.g.,
 tha

t ap
pel

lee
s ta

mp
ere

d w
ith

the
 ev

ide
nce

”); 
see

 als
o R

esi
den

tial
 Fu

ndi
ng 

Co
rp. 

v. D
eG

eor
ge 

Fin
. C

orp
., 3

06 
F.3

d  9
9, 1

09 
(2d

Cir
. 2

002
) (b

ad 
fait

h a
lon

e i
s s

uff
icie

nt 
circ

um
sta

ntia
l e

vid
enc

e f
rom

 w
hic

h a
 fa

ct 
fin

der
 ca

n

9   In
 his

 de
pos

itio
n, K

ess
ler 

agr
eed

 tha
t th

e th
ird

-pa
rty

 ad
min

istr
ato

r of
 the

 Bl
ack

Be
rry

 ser
ver

cou
ld p

erf
orm

 a r
em

ote
 wi

pe 
and

 de
lete

 inf
orm

atio
n fr

om
 the

 de
vic

e (H
ear

ing
 Ex

.1, 
Ke

ssle
r D

epo
.

at  
232

-34
).  K

ess
ler 

den
ied

 tha
t he

 ma
nip

ula
ted

 or 
imp

ort
ed 

any
 inf

orm
atio

n to
 the

 for
ens

ic i
ma

ges
of 

Ind
ivid

ual
 De

fen
dan

ts’ 
Bla

ckB
err

ies
 (H

ear
ing

 Ex
.1, 

Ke
ssle

r D
epo

. at
 18

4).
 

8

Bla
ckB

err
ies

: (1
) a 

rem
ote

 wi
pe 

init
iate

d fr
om

 the
 Bl

ack
Be

rry
 ser

ver
 by

 the
 thi

rd-
par

ty a
dm

inis
trat

or

and
 (2

) an
 ina

dve
rten

t de
leti

on 
by 

Ke
ssle

r d
uri

ng 
his

 ex
am

ina
tion

 of
 the

se 
dev

ice
s (I

d. )
.9   W

alk
er

tes
tifi

ed 
tha

t a
 “h

ard
 re

set
” w

ipe
, a 

bad
 pa

ssw
ord

 re
set

, an
d a

 re
mo

te 
wip

e w
oul

d r
esu

lt f
rom

inte
ntio

nal
 ac

tion
s (H

ear
ing

 Ex
. 1,

 W
alk

er D
epo

. at
 26

5-6
9).

  

II.
Dis

cus
sio

n

Spo
liat

ion
 is

 th
e i

nte
ntio

nal
 de

stru
ctio

n o
f e

vid
enc

e o
r th

e s
ign

ific
ant

 an
d m

ean
ing

ful

alte
rati

on 
of a

 do
cum

ent
 or 

ins
tru

me
nt. 

 Gr
een

 Le
af N

urs
ery

 v. 
E.I

. D
uPo

nt d
e N

em
our

s &
 Co

., 3
41

F. 3
d 1

292
, 13

08 
(11

th C
ir. 

200
3).

  Fe
der

al l
aw

 go
ver

ns 
the

 im
pos

itio
n o

f sa
nct

ion
s fo

r sp
olia

tion

of e
vid

enc
e b

eca
use

 spo
liat

ion
 san

ctio
ns c

ons
titu

te a
n e

vid
ent

iary
 ma

tter
.  F

lur
y v

. D
aim

ler 
Ch

rys
ler

Co
rp.

, 42
7 F

.3d
 93

9, 9
44 

(11
th C

ir. 
200

5).

Alt
hou

gh 
fed

era
l la

w c
ont

rol
s s

pol
iati

on 
san

ctio
ns,

 th
e E

lev
ent

h C
ircu

it h
as 

not
 se

t fo
rth

spe
cifi

c g
uid

elin
es 

on 
the

 im
pos

itio
n o

f s
uch

 sa
nct

ion
s.  

Th
us,

 co
urt

s m
ay 

loo
k t

o s
tate

 la
w

pri
nci

ple
s fo

r g
uid

anc
e s

o lo
ng 

as 
the

 pr
inc

iple
s a

re c
ons

iste
nt w

ith 
fed

era
l sp

olia
tio

n p
rin

cip
les

.

Id.
  U

nde
r F

lor
ida

 law
, sp

olia
tion

 is 
est

abl
ish

ed 
wh

en 
the

 pa
rty

 se
eki

ng 
san

ctio
ns 

pro
ves

 tha
t: (

1)

the
 ev

ide
nce

 ex
iste

d a
t on

e ti
me

, (2
) th

e a
lleg

ed 
spo

liat
or 

had
 a d

uty
 to 

pre
ser

ve 
the

 ev
ide

nce
, an

d

(3)
 the

 ev
ide

nce
 wa

s c
ruc

ial 
to t

he 
mo

van
t’s 

pri
ma

 fac
ie c

ase
 or

 de
fen

se.
Go

lde
n Y

ach
ts, 

Inc
. v.

Ha
ll, 9

20 
So.

 2d
 77

7, 7
81 

(Fl
a. 4

th D
CA

 20
06)

.  In
 ad

diti
on 

to t
hes

e fa
cto

rs, 
san

ctio
ns 

for
 sp

olia
tion

are
 ap

pro
pri

ate
 on

ly w
hen

 the
re i

s ev
ide

nce
 of 

bad
 fai

th a
nd 

les
ser

 san
ctio

ns 
wil

l no
t su

ffic
e.  

Flu
ry ,

427
 F.3

d a
t 94

4 (
spo

liat
ion

 sa
nct

ion
 of

 dis
mis

sal
 req

uir
es 

sho
win

g o
f b

ad 
fait

h).
  M

ere
 ne

glig
enc

e

7

or 
“ha

rd 
res

et”
 req

uir
es 

a u
ser

 to
 en

ter 
the

 “s
ecu

rity
 op

tion
s” 

me
nu 

and
 se

lec
t “W

ipe
 Ha

ndh
eld

”

(He
arin

g E
x. 1

, K
ess

ler 
De

po.
 at 

88)
.   T

o a
cco

mp
lish

 a b
ad 

pas
sw

ord
 res

et, 
the

 us
er m

ust
 en

ter 
the

Bla
ckB

err
y p

ass
wo

rd 
inc

orr
ect

ly t
en 

tim
es 

(Id
.). 

  W
ith 

eac
h c

ons
ecu

tive
 inv

alid
 pa

ssw
ord

 inp
ut,

the
 us

er m
ust

 en
ter 

the
 wo

rd “
Bla

ckB
err

y” 
and

, at
 the

 pro
mp

t, c
onf

irm
 tha

t th
e B

lac
kB

err
y w

ill b
e

wip
ed 

(Id
).  K

ess
ler 

sta
ted

 it w
oul

d b
e v

ery
 dif

ficu
lt to

 ac
cid

ent
ly w

ipe
 a B

lac
kB

err
y o

f da
ta (

Id.)
.

TE
I’s 

for
ens

ic 
exp

ert,
 La

cey
 W

alk
er 

(“W
alk

er”
), a

lso
 ex

am
ine

d t
he 

thr
ee 

lap
top

s a
nd

Bla
ckB

err
ies

 be
lon

gin
g to

 In
div

idu
al D

efe
nda

nts
.W

alk
er c

onc
lud

ed 
tha

t he
 wo

uld
 no

t ex
pec

t to

see
 e-m

ail 
file

s re
sid

ing
 on

 the
 lap

top
s b

eca
use

 the
 us

ers
’ e-

ma
il w

as 
set

up 
to r

esi
de 

on 
the

 se
rve

r

(Dk
t. 2

92,
 Ex

. F 
¶ 9

).

 W
alk

er’
s e

xam
ina

tion
 di

d n
ot 

rev
eal

 an
y d

ata
 on

 In
div

idu
al 

De
fen

dan
ts’ 

Bla
ckB

err
ies

(He
arin

g E
x. 1

, W
alk

er 
De

po.
 at 

74-
75)

.  H
ow

eve
r, W

alk
er 

det
erm

ine
d t

hat
 ea

ch 
of 

the
 de

vic
es

con
tain

ed 
a S

ubs
crib

er 
Ide

ntit
y M

odu
le, 

or 
“SI

M”
 ca

rd 
(Dk

t. 2
92,

 Ex
. F

 ¶ 
10)

. A
 “S

IM
” c

ard

con
tain

s in
for

ma
tion

 ab
out

 a p
hon

e’s
 ser

vic
e an

d c
an 

als
o c

ont
ain

 inf
orm

atio
n su

ch 
as t

ext
 me

ssa
ges

and
 ad

dre
ss c

ont
act

s (I
d.)
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IM

 ca
rds

 do
 no

t, h
ow

eve
r, c

ont
ain

 an
y re

cor
ds 

of e
-m

ails
 (H

ear
ing

 Ex
.

1, W
alk

er D
epo
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 14

2).
  On
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’s B
lac

kB
err
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he 

SIM
 car

d c
ont
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ed 

208
 co

nta
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 an
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ve 
tex

t

me
ssa

ges
 (H

ear
ing

 Ex
. 1,

 W
alk

er D
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 29

8-3
00)
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he 

tex
t m

ess
age

s d
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om

 M
ay 

22,
 20

07

to J
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ary
 28

, 20
08 

(Id
.  at

 29
9).

   O
n S

mit
h’s

 Bl
ack

Be
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, th
e S

IM
 ca

rd c
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ed 

66 
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nd
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tex

t m
ess

age
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t 13
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, 29

8-3
00)
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SIM
 car

d o
n S

her
ous

e’s
 Bl

ack
Be
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 co
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d n
eith

er

con
tac

ts n
or 

tex
t m

ess
age

s (I
d.  a

t 13
). 

Wa
lke

r ag
ree

d w
ith 

Ke
ssle

r’s 
det

erm
ina

tion
 tha

t th
e B

lac
kB

err
ies

 co
uld

 ha
ve 

bee
n w

ipe
d

of 
dat

a b
y e

ithe
r in

itia
ting

 a “
har

d r
ese

t” w
ipe

 or
 a b

ad 
pas

sw
ord

 res
et (

Dk
t. 2

92,
 Ex

. F
 ¶ 1

1).
 In

add
itio

n, 
Wa

lke
r h

ypo
the

siz
ed 

two
 ot

her
 po

ssib
le 

exp
lan

atio
ns 

for
 th

e l
ack

 of
 e-

ma
ils 

on 
the
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exp
lan

atio
n fo

r th
e d

ele
tion

 of 
all 

of h
is e

-m
ails

 an
d a

ddr
ess

 bo
ok 

file
s fr

om
 his

 SM
S c

om
put

er w
as

not
 cre

dib
le (

Dk
t. 8

7 a
t 13

, n.
 9).

  Si
mil

arly
, Sh

ero
use

 us
ed 

a so
ftw

are
 pro

gra
m t

o re
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ve 
all 

dat
a

fro
m h

is S
MS
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top

 be
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e re
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nin
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 to 
SM

S.  
She

rou
se’

s te
stim
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 tha
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 pe
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 de
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d

all 
inf
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 be

cau
se t

her
e w

ere
 pe

rso
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 fil
es o

n th
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om
put

er w
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ot c
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ible

(Id
. at

 13
, n.

 10
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De
fen

dan
ts a

sse
rt t

hat
 an

y e
-m

ails
 de

lete
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n th
e B

lac
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err
ies

 we
re s
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niz
ed 

wit
h th

e
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y’s
 se
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d w
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SM
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 Ho
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ver
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Bla

ckB
err
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 Sm
ith 
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we
re a

ctiv
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d o
n M

ay 
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 20
08 
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 M

ay 
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 20
09 
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 we

re n
ot s
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niz
ed 

wit
h th

e c
om
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y

ser
ver

 un
til J

une
 3 a

nd 
Jun

e 4
, 20

08.
  Th
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 for

 six
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sev
en 

day
s, a

ll e
-m

ails
 Sm

ith 
and

 Br
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t
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ive
d u
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eir 
TE

I e-
ma

il a
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unt
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the
 co
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 ser
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s an
oth
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TE
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r B
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ock
 em
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s c
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ed 
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 e-m
ail)
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Th
e h
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 co

pie
s o
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ma
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duc
ed 
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De

fen
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ts r
eve

al t
hat

 Ind
ivid
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 De

fen
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ts u
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l e-
ma
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o c
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EI 
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 Ba
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ck 

em
plo

yee
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 e-m

ails

wo
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any

’s s
erv
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itio

n, t
ext

 me
ssa

ges
,  ca
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 ite
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, an
d c
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log
s o

n t
he 

Bla
ckB

err
ies

 we
re 
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e c
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y’s
 se

rve
r a
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pro
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ed 
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Bla
ckB

err
ies
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ith 
and

 Sh
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, an

y e
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ails
 fro

m 
per

son
al 

e-m
ail 

acc
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ts s
ave

d o
n t

he

Bla
ckB

err
ies

, te
xt 

me
ssa

ges
, ca

len
dar

 ite
ms
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 ca

ll l
ogs

 du
rin

g a
 pe

rio
d o

f a
ppr

oxi
ma

tely
 th

ree

we
eks

 (i.
e., 

fro
m t

he 
dat

e o
f p

urc
has

e o
f th

e B
lac

kB
err

ies
 in 

late
 M

ay 
200

8 th
rou

gh 
the

 da
te t

hey

retu
rne

d th
e B

lac
kB

err
ies

 to 
TE

I on
 Ju

ne 
16,

 20
08 

and
 Ju

ne 
17,

 20
08)

 we
re w

ipe
d.  

Be
cau

se B
rod

y

use
d h

is p
ers

ona
l B

lac
kB

err
y w

hile
 em

plo
yed

 at 
bot

h S
MS

 an
d T

EI,
 the

 wi
pin

g o
f hi

s B
lac

kB
err

y

ma
y h

ave
 de

lete
d m

ore
 tha

n th
ree

 we
eks

 of 
rele

van
t da

ta. 
 Br

ody
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erv
iew

ed 
wit

h S
MS

 on
 Fe

bru
ary

10,
 20

08 
(Dk

t. 8
7 a

t 7,
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2) 
and

 wh
ile 

he 
wa

s st
ill 

wo
rki

ng 
for

 SM
S, h

e s
ecr

etly
 ne

got
iate

d w
ith

11   In
 his

 aff
ida

vit,
 Br

ody
 sta

tes
 tha

t he
 did

 no
t se

nd 
or 

rec
eiv

e e
-m

ails
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 his
 Bl

ack
Be

rry
usi

ng 
his

 TE
I e-

ma
il a

cco
unt

 (D
kt. 

292
, E

x. A
, ¶ 

2).
  H

ow
eve

r, a
s th

e h
ard

 co
pie

s o
f th

e e
-m

ails
rev

eal
, B

rod
y, S

her
ous

e, a
nd 

Sm
ith 

als
o h

ad 
per

son
al a

nd 
Ba

bco
ck 

Pow
er e

-m
ail 

acc
oun

ts (
Dk

t.
292

, E
x. I

).

12   A
ltho

ugh
 the

 SI
M 

car
d o

n B
rod

y’s
 Bl

ack
Be

rry
 co

nta
ine

d fi
ve 

tex
t m

ess
age

s d
atin

g fr
om

Ma
y 2

007
 to 

Jan
uar

y 2
008

, th
ere

 we
re n

o te
xt m

ess
age

s o
n B

rod
y’s

 Bl
ack

Be
rry

.  

11

me
ssa

ges
, or

 tel
eph

one
 rec

ord
s o

n th
eir 

Bla
ckB

err
ies

. SM
S’s

 ex
per

t st
ate

d th
at t

he 
con

fig
ura

tion
 of

dat
a o

n In
div

idu
al D

efe
nda

nts
’ B

lac
kB

err
ies

 wa
s n

ot s
imi

lar 
to t

hat
 of 

a n
ew

 Bl
ack

Be
rry

 ac
qui

red

fro
m t

he 
fac

tor
y o

r a 
Bla

ckB
err

y th
at h

ad 
bee

n u
sed

 ex
clu

siv
ely

 for
 tel

eph
one

 ca
lls.

 Gi
ven

 the
 fac

t

tha
t In

div
idu

al D
efe

nda
nts

 fre
que

ntly
 use

d th
eir 

Bla
ckB

err
ies

, it 
is i

mp
rob

abl
e th

at t
her

e w
as n

o d
ata

on 
the

 Bl
ack

Be
rrie

s re
flec

ting
 co

mm
uni

cat
ion

s be
twe

en 
Ind

ivid
ual

 De
fen
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