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SUMMARY: The Gulf oil spill of 2010 has rapidly generated a proliferation of lawsuits and legislative proposals. This Emerging Issues Analysis discusses the facts and circumstances surrounding the Deepwater Horizon explosion and Gulf oil spill and analyzes the legal issues raised and the legislative responses now being considered by Congress.
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ARTICLE: The offshore oil drilling industry will be forever changed by the explosion of the Transocean Deepwater Horizon drilling rig and subsequent oil spill in the Gulf of Mexico on April 20, 2010. This article briefly discusses the facts and circumstances surrounding the Deepwater Horizon explosion and Gulf oil spill and analyzes the legal issues raised and the legislative responses now being considered by Congress. It points to the urgent need for the energy industry to actively engage in the transformation of the regulatory and legal landscape resulting from this disaster so that an effective new regulatory and legal framework will allow the industry to thrive.

Background

The Deepwater Horizon drilling rig, built in 2001, was a semi-submersible mobile offshore drilling rig, capable of operating in water up to 8,000 feet deep and able to drill down to 30,000 feet. The Horizon was owned by Transocean Services, Ltd. ("Transocean"), and was under lease to British Petroleum, PLC ("BP") from March 2008 to September 2013. At the time of the explosion, the Horizon was drilling an exploratory well 5,000 feet below the ocean's surface in the Macondo Prospect, about 41 miles off the Louisiana coast. Halliburton Energy Services, Inc. ("Halliburton") was installing production casing and cement for the newly drilled exploratory well, which was to be tested for integrity, and a cement plug set, after which no further activities would take place until the well was later activated as a subsea producer. 1

The Deepwater Horizon explosion of April 20 caused a rupture in the wellhead on the Gulf floor, 2 resulting in the largest offshore spill in history. 3 By early June 2010, it was estimated to be among the largest oil spills in history, with hundreds of millions of gallons of oil spilled into the Gulf of Mexico to date. The explosion killed 11 rig workers and injured 17 others. As of July 15, 2010, BP appeared to have capped the gushing oil wellhead, though there remained a risk that a significant pressure shift could create a new leak on the sea floor. 4 The drilling of relief wells to relieve this pressure and permanently close the well is ongoing and nearly completed.

The Flow Rate Technical Group and a team of scientists with the U.S. Department of Energy estimate that roughly 4.9 million barrels of oil have been released as a result of the Gulf oil spill. The flow rate of released oil was first estimated at 62,000 barrels a day at the start of the spill in late April. This estimate was reduced to 53,000 barrels a day immediately before the well was sealed on July 15. 5 The resulting oil slick covers at least 2,500 square miles. 6 Scientists have also reported immense underwater plumes of oil not visible from the surface. 7

To date, almost 116,000 claims have been submitted to BP and more than 67,500 payments have been made, totaling $207 million. 8 Including the cost of the spill response, containment, relief well drilling, grants to the Gulf states, payment of claims, and U.S. government costs, BP claims to have already spent $3.95 billion. 9 The spill has the potential to cause extensive damage both to marine and wildlife habitats on the Gulf coast and to the Gulf's fishing and tourism industries. The U.S. government named BP as the responsible party for the oil spill. 10

Legal Issues

The Gulf oil spill has rapidly generated a proliferation of lawsuits, raising numerous legal issues with lasting wide-ranging consequences, not only for the litigating parties but for the energy industry as well.

The number of claims is expected to grow considerably. Moreover, in addition to potential liability for personal injury and property damage claims, numerous other federal laws are implicated in the Deepwater Horizon explosion and the resulting oil spill, raising numerous and serious potential liabilities for BP, Transocean and Halliburton. Moreover, issues have been raised about the government's oversight of offshore drilling—specifically, possible failures to properly regulate BP, Transocean and Halliburton. 11

Further, the Obama administration's response to the oil spill has been subjected to legal challenge. Specifically, a six-month moratorium against new offshore drilling in the Gulf of Mexico issued by the U.S. Department of the Interior ("DOI") was challenged in a complaint for an injunction on the grounds that the DOI failed to establish a proper and sufficient record to support the moratorium. 12

Several congressional hearings into the explosion have already taken place, with at least one BP employee invoking his Fifth Amendment rights against testifying. 13 Changes to existing regulations have already been proposed, with more changes likely to follow.

The U.S. Justice Department has initiated both civil and criminal investigations into the explosion and oil spill.

Oil Spill Legal Overview

This overview lays out the most common types of legal actions that will arise from a disaster like the BP Deepwater Horizon explosion and oil spill and analyzes the potential long-term impacts in terms of new legislation, new regulations, and new legal liability.

The Gulf oil spill has already generated litigation involving:


[image: Data in Image]claims for economic damages, filed by many Gulf Coast businesses (especially in the fishing and tourism industries, which have already claimed severe impact from the effects of the oil spill);
[image: Data in Image]class action suits for such claims in federal courts based on state common law negligence theories and state and federal RICO statutes; 14
[image: Data in Image]derivative actions by BP shareholders under the Securities and Exchange Act of 1934 (15 U.S.C. § 78a et seq.); 15
[image: Data in Image]claims for violations of environmental statutes and procedures under the section 311 of The Clean Water Act ("CWA") of 1972 (33 U.S.C. § 1251 et seq.); 16
[image: Data in Image]the National Environmental Policy Act ("NEPA"); 17
[image: Data in Image]the Administrative Procedure Act (5 U.S.C. § 551 et seq.) and the National Environmental Policy Act ("NEPA") (42 U.S.C. § 4331 et seq.); 18
[image: Data in Image]the Jones Act (46 U.S.C. § 30104), the federal law governing personal injury or wrongful death lawsuits by seamen against their employer; 19
[image: Data in Image]the Limitation of Liability Act of 1851, 20
[image: Data in Image]declaratory judgment actions regarding indemnification provisions in contracts between BP and Transocean; 21
[image: Data in Image]the Oil Pollution Act of 1990 (33 U.S.C. § 2701 et seq.) ("OPA");
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[image: Data in Image]the Outer Continental Shelf Lands Act ("OCSLA") (43 U.S.C. § 1340 and 30 C.F.R. 250.203). 23

Legislative Proposals

Numerous congressional hearings on the Gulf Oil Spill have already taken place, with various legislative proposals now under consideration, such as the Outer Continental Shelf Reform Act of 2010 (S. 3516), which seeks to revamp OCSLA and broaden the DOI's role in ensuring environmental and safety standards are met before oil companies receive offshore drilling leases and permits; the Blowout Prevention Act of 2010 (H.R. 5626), which would expand regulation of all "high-risk" offshore and onshore wells, allow citizen lawsuits against oil producers, and prohibit drilling without blowout preventers; the Consolidated Land, Energy and Aquatic Resources (CLEAR) Act (H.R. 3534), which would prohibit oil companies with poor safety records from getting new offshore drilling leases, deny permits and leases for federal law violations such as worker deaths, implement large fines, and introduce specific guidelines for the use of oil and gas royalties; the Big Oil Bailout Prevention Liability Act (S. 3305), which would remove the liability cap for offshore drilling, making oil companies responsible for all cleanup costs and damages, and require detailed oil spill response plans and predictions of worst-case scenario impacts from oil companies; the Oil Spill Accountability and Environmental Protection Act of 2010 (H.R. 5629), which would remove the financial liability cap for oil companies and require all oil rigs operated within 200 miles off the U.S. coast to be owned by American citizens; the Department of Interior Research and Technologies for Oil Spill Prevention and Response Act (S. 3515), which would require the DOI to carry out in-depth research on oil spill prevention and response technology, direct the EPA to conduct a pilot program with demonstration in deep water, and provide the program with $25 million from a trust fund; and a bill "[t]o give subpoena power to the National Commission on the BP Deepwater Horizon Oil Spill and Offshore Drilling" (H.R. 5481), which would authorize President Obama's oil spill investigation commission to subpoena witnesses and records with approval from the U.S. Attorney General and would allow the Attorney General to prosecute those disobeying subpoenas.

The proposed legislation discussed above seeks to tighten safety standards in the offshore drilling industry, requiring proof that drillers are in compliance with the regulations and are able to effectively respond to another rig explosion and oil spill.

Conclusion

The Gulf oil spill will cause significant changes in the offshore drilling industry, in terms of the industry's understanding of its potential liability for accidents, regulatory non-compliance, and negligence and willful misconduct. Moreover, the spill will result in major changes in the regulations that apply to offshore drilling. The merits of the legislative proposals outlined above are certain to be vigorously debated. This is the time for the energy industry to actively engage in the rulemaking process in order to promote responsible regulations that are effective, yet allow the industry to achieve healthy growth while responsibly meeting energy needs in the future.
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