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agreament and Plan of Merger [One step Cash) (Pro-suyer)
This form is for use in the acquisition for cash of a public company
target (th= "Company”) by 2 public company buyer (the "Parent”) in
wehich the Parent will create an accuisition subsidiary (the "Merger Sub"],
purchase zll of the Company's cutstanding shares for cash, cause the
Merger Sub to merge with and into the Company and pravide that the
Company will be the surviving company after tha marger.
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Agreement and Plan of Merger (One Step Cash) (Pro-Seller)
This farm is for us= in the acquisition for cash of a public company
target (the "Company™) by a public company buyer (the "Parent™), in
which the Parent will create an acouisition subsidiary (the "Merger 5ub”),
purchase all of the Company's cutstanding shares for cash, cause the
Merger Sub to merge with and into the Company and provide that the
Company will be the surviving company after the merger.
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Agreement and Plan of Merger (Two Step Cash Tender Offer)
{Fro-Buyer)

Thig form is for usa in the acquisition for cash of a public cempany
target (the "Company®) by a public company buyer (the "Parent") in
which the Parent will create an acquisition subsidiary (the "Marger Sub’],
offer to purchase all of the outstanding shares of the Company in a cash
tender offer, purchase for cash all of the Company's ourstanding shares
tendered in the offer, cause the Merger Sub to merge with and into the
Company and provide that the
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J Vlew and add an alternative clause.
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§24 F. 5upp. 500 (D, Del. 1993)

The Delaware River Basin Commission could charge for withdrawal of

wiater from the basin. Plaintiff corporations argued that they were still

ewempt under a grandfather provision after they merged with other

corporatiens. Tha applied an * hip and control" tast to
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7~ adjustments to the amount to be paid.

[[]1 Public Merger Agreement 33 g
A mergar agreement is the cperativa agre: t governing a stztutory
merger. Under applicable law, the agreement addrasses merger
mechanics, the merger consideration, and tha creation of the post-
merger surviving entity (including its charter, by-laws, and
management). In order to address business and risk allocation issues,
the merger agreement also indudes representations and warrantiss,
covenants, indemnification and termination provisions. Important
ancillary documents are typically included as exhibits to public company
marger agraaments, including voting agraaments, forms of charer and
by-lawe for the curiving

[]2 Understanding the Basic Structure of a Public Merger
Agreement
In the acquisition of a publicly held company by merger, the merger
parties have twe main options in executing the transaction: & one-step
merger and a bAo-step merger. In @ ons-step merger, the parties agree
to merge and, upon the fulfilment of all desing cenditions (induding
neccssary stockholder approvals and other governmental and third-
party approvals), the mergar is consummated. In a two-step merger,
the acquirer first launches a tander offar to the target’s stockholders for
at laact 2 majortty (or mare) of

'] 2 Understanding, Negotiating and Drafting Purchase Price
Provisions
The purchase price provisicrs are ameng the most critical tarms of a
merger agreement. The value of the consideration to be paid by the
acauirer to the target’s stockholders will be affected not only by
provisicns setting forth the amount of consideration, but also by the
form of considerstion, the trming of payment, and any potential
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E View and add an alternative clause.

AGREEMENT AND PLAN OF MERGER

This AGREEMENT_AND PLAN OF MERGER (this "Agreement") is made and entered into as of
] #,[ 1.7, by and among #, a Delaware

‘ender Offer) (Pro-Buyer)

ing Notes Provided by: Lexis

bffer) (Pro-Buyer)
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Drafting Notes

Drafting Note to Preamble and

Recitals

The first clause of the Agreement
identifies and defines the parties to
the Agreement. As reflected in the
Breamble, this form is for an upfront
tender offer followed by a reverse
triangular merger involving three

mi

corporation ('Parent"), |

|.#. a Delaware corporation and a wholly owned

@ LexisNexis-

subsidiary of Parent ("Merger Sub"), and | | #

, a Delaware corporation i
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Form Summary

Drafting notes & alternative
clauses

parties, the Parent acquirer, its
wholly owned Merger Sub and the
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