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Introduction. Officers, directors and their corporations routinely are denied the full 
benefits of the D&O Insurance Policies they purchased at great cost when lawsuits 
naming them as defendants include allegations of intentional wrongdoing which argua-
bly trigger policy exclusions. Even though such exclusions routinely provide that cover-
age will not be forfeited until it can be shown that the wrongdoing triggering the exclu-
sion has “in fact” occurred, insurance companies will often refuse to honor their contrac-
tual promise to pay defense costs based upon their unilateral conclusion that the allega-
tions of misconduct are well-founded. Courts around the country, however, have re-
fused to allow insurance companies to walk away from their defense obligations based 
upon the insurance company’s unilateral conclusion that the allegation misconduct trig-
gering an exclusion has “in fact” taken place. 
 
Reasoning. The decision by these courts is firmly rooted in traditional black-letter law in 
many states concerning the defense obligations of liability insurers. In fact, it is black-
letter law in jurisdictions around the country, including Texas and New York that, once 
an insurance company’s duty to defend has been triggered by allegations of a covered 
claim, the insurer will not be relieved of its duty even if some of the claims in the under-
lying action are not covered or are excluded. In Essex Insurance Co. v. Hines, for ex-
ample, the court noted that, under the Texas’ “eight corners”1 rule, as long as “the com-
plaint alleges at least one cause of action within the Policy’s coverage, the insurer must 
defend the insured”.2  
  

 
1.  In New York and elsewhere, this rule is referred to as the “four corners” rule. 
 
2.  Essex Ins. Co. v. Hines, Civ. A. No. C-08-125, 2009 U.S. Dist. LEXIS 20865, at *3 (S.D. Tex. Mar. 16, 2009), aff’d, 2010 U.S. 

App. LEXIS 98 (5th Cir. Jan. 4, 2010) (citing Canutillo Indep. Sch. Dist. v. Nat’l Union Fire Ins. Co., 99 F.3d 695, 701(5th Cir. 
1996) (“An insurer is obligated to defend an insured as long as the complaint alleges at least one cause of action within the pol-
icy’s coverage”)).  Accord Trinity Universal Ins. Co. v. Employees Mut. Cas. Co., 592 F.3d 687, 690 (5th Cir. 2010)) (It is the 
“uniform holdings of Texas courts that if even a single claim in a lawsuit potentially falls within an insurance policy’s coverage, 
the insurer has a duty to provide a complete defense”) (emphasis in original); General Star Indem. Co. v. Gulf Coast Marine 
Assocs., 252 S.W.3d 450, 455 (Tex. App.-Houston 2008) (“If an insurer has a duty to defend its insured against any portion of 
the underlying suit, then the insurer is required to defend the entire suit”).  
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This result is consistent with the law in other jurisdictions applying the “eight corners” 
rule.3 Neither can an insurer argue that the “eight corners” rule does not apply, or 
should be applied in a different fashion, because D&O policies generally impose a duty 
to pay defense costs, in contrast with a duty to defend, in connection with the underlying 
claims. As noted by the New York Appellate Court in Federal Insurance Co. v. 
Kozlowski, the “effective difference between [these] two defense obligations is who 
chooses and pays the defense attorney, not whether a defense obligation lies with the 
insurer.”4 Accordingly, both an insurer’s duty to defend and to pay defense costs must 
be construed broadly in favor of the policyholder.5 Indeed, in Julio & Sons, a case in-
volving the duty to advance defense costs under a D&O insurance policy, the court 
noted that  
  

[it] has found no decisions by the Texas courts concerning a different 
standard for a duty to advance defense costs, and the reasons for apply-
ing the eight corners rule to duty to defend disputes appear to apply 
equally to the duty to advance described in the Policy.6 

  
In determining coverage under the “eight corners” rule, Texas courts “focus on the fac-
tual allegations that show the origin of the damages rather than on the legal theories al-
leged.”7 Furthermore, Texas courts have acknowledged that the factual allegations in an 
underlying case should be given a liberal reading to protect a policyholder from the va-
garies of a plaintiff’s choice of terminology: “[I]n case of doubt as to whether or not the 
allegations of a complaint against the insured state a cause of action within the cover-
age of a liability policy sufficient to compel the insurer to defend the action, such doubt 
will be resolved in the insured’s favor.”8 “[I]f the pleadings do not state facts sufficient to 

 
 
3.  See, e.g., Federal Ins. Co. v. Kozlowski, 792 N.Y.S.2d 397, 402-403 (App. Div. 1st Dep’t 2005); Coleman v. School Bd. of 

Richland Parish, 418 F.3d 511 (5th Cir. 2005) (La. Law); Am. Guarantee & Liab. Ins. Co. v. 1906 Co., 273 F.3d 605 (5th Cir. 
2001)) (Miss. Law).   

 
4.  Federal Ins. Co., 792 N.Y.S.2d at 403, n.10 (citing In re WorldCom, Inc., Sec. Litig., 354 F. Supp. 2d 455, 464 n.11 (S.D.N.Y. 2005)). 
 
5.  Id. at 402.  See also Nat’l Union Fire Ins. Co. v. Willis, 139 F. Supp. 2d 827, 833 (S.D. Tex. 2001), aff’d without op., 296 F.3d 336 (5th 

Cir. 2002) (without discussion, court applies the Texas “eight corners” rule to D&O insurance policy with a “duty to pay defense costs” 
provision); Travelers Prop. Cas. Corp. v. Winterthur Int’l, No. 02 Civ. 2406(SAS), 2002 U.S. Dist. LEXIS 11342 at *5 (S.D.N.Y. June 
25, 2002) (Furthermore, the “same allegations that trigger a duty to defend trigger an obligation to pay defense costs.”).   

 
6.  Julio & Sons Co. v. Travelers Cas. & Sun Co. of Am., 591 F. Supp. 2d 651, 659 (S.D.N.Y. 2008). 
 
7.  Am. Home Assurance Co. v. United Space Alliance, LLC, 378 F.3d 482, 487 (5th Cir. 2004). 
 
8.  Heyden Newport Chem. Corp. v. Southern Gen. Ins. Co., 387 S.W.2d 22, 26 (Tex. 1965). 
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bring the case clearly within or without the coverage, the general rule is that the insurer 
is obligated to defend if potentially there is a case under the pleadings within the cover-
age of the policy.”9  
 
Insurers bear the burden of proving that coverage is precluded under a policy exclu-
sion.10 And unlike coverage grants, Texas, like most other states, requires that exclu-
sions be narrowly construed.11 With respect to exclusions, “[t]he court must adopt the 
construction of an exclusionary clause urged by the insured as long as that construction 
is not unreasonable, even if the construction urged by the insurer appears to be more 
reasonable or a more accurate reflection of the parties’ intent.”12 
 
Thus, if the underlying allegations could even potentially trigger coverage, and do not on 
their face conclusively activate a coverage exclusion, then the insurer must defend the in-
sured against the underlying lawsuit.13 It is only when the underlying complaint alleges facts 
that, prima facie, exclude the insured from coverage that there is no duty to defend.14 
  
It is well established that an insurer’s obligation to contemporaneously fund the defense 
of litigation – whether through a duty to defend or a duty to advance defense costs – is 
crucial to the coverage offered by a D&O Policy. As the court observed in In re World-
Com, Inc. Securities Litigation, “where a contract of insurance includes the duty to de-
fend or to pay for the defense of its insured, that duty is a ‘heavy’ one.”15 It added: “the 
duty to pay defense costs is ‘construed liberally and any doubts about coverage are re-
solved in the insured’s favor.’”16 
 

 
 
9.   Gehan Homes, Ltd. v. Employers Mut. Cas. Co., 146 S.W.3d 833, 838 (Tex. App.-Dallas 2004) (emphasis added). 
 
10.  Canutillo Indep. Sch. Dist.., 99 F.3d at 701. 
 
11.  Nat’l Union Fire Ins. Co. v. Hudson Energy Co., 811 S.W.2d 552, 555 (Tex. 1991). 
 
12.  Utica Nat’l Ins. Co. v. Am. Indem. Co., 141 S.W.3d 198, 202 (Tex. 2004).   
 
13.  See Westport Ins. Corp. v. Atchley, Russell,Waldrop & Hlavinka, LLP, 267 F. Supp. 2d 601, 612 (E.D. Tex. 2003). 
 
14.  See Taylor v. Travelers Ins. Co., 40 F.3d 79, 81 (5th Cir. 1994). 
 
15.  In re WorldCom, 354 F. Supp. 2d 455, 464 (S.D.N.Y. 2005). 
 
16.  Id.  (quoting Fed. Ins. Co. v. Tyco Int'l Ltd., 784 N.Y.S.2d 920 (Sup. Ct. N.Y. County 2004)). See also Hoechst Celanese Corp. 

v. Nat’l Union Fire Ins. Co., C. A. No. 89C-SE-35, 1994 Del. Super. LEXIS 566, at * 8 (Del. Super. Ct. Apr. 8, 1994) (“any doubt 
as to an insurer’s obligation to defend a claim against an insured should be resolved in favor of the insured”). 
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In National Union Fire Insurance Co. v. Brown, the court reasoned that allowing insurers 
to defer payment “is unreasonably favorable to the insurers, who may blithely disclaim 
responsibility for the insured’s enormous financial burdens while the insured must fight 
on.”17 Hence, an insurer’s obligation to pay defense costs as they are incurred exists 
whether the policy is a “duty to defend” or a “duty to advance” policy.18 
 
Thus, where the allegations of a complaint in an underlying action fall squarely within 
the terms of a D&O Policy, and the insurer’s duty to advance defense costs thereby is 
triggered, courts have consistently held that an insurer cannot walk away from that obli-
gation with impunity merely because of unproven allegations of wrongdoing. Indeed, au-
thority nationwide squarely rejects any rule that would permit an insurer to unilaterally 
relieve itself of its defense obligation to its policyholder. 
 
In the Adelphia19 case, the court found a duty to advance defense costs at least until the 
coverage issues were resolved.  The insurers in that case had raised two exclusions, 
the Prior Knowledge Exclusion and the Fraud Exclusion. The policy provided that the 
Fraud Exclusion could not be triggered without a “final adjudication,” but the Prior 
Knowledge Exclusion contained no such explicit requirement. The court concluded that 
in the absence of policy language indicating how and when the determination of “prior 
knowledge” must be made, the policy was ambiguous and must be construed in favor of 
the insured. It stressed that “the Carriers have a duty to contemporaneously pay de-
fense costs, unless altered by other language in the policy.”20 It reasoned: “It would be 
possible for carriers issuing D&O policies to explicitly reserve to themselves the unfet-
tered discretion whether to advance defense costs – but that language does not appear 

 
 
17.  Nat’l Union Fire Ins. Co. v. Brown, 787 F. Supp. 1424, 1433 (S.D. Fla. 1991), aff’d without op., 963 F.2d 385 (11th Cir. 1992) 

(quoting Little v. MGIC Indem. Corp., 649 F. Supp. 1460 (W.D. Pa. 1986), aff’d, 836 F.2d 789 (3d Cir. 1987)). 
 
18.  See, e.g., United States. v. Weissman,  No. S294 CR. 760(CSH), 1997 U.S. Dist. LEXIS 8540, at *12  (S.D.N.Y. June 16, 

1997) (Holding that provision in D&O Policy to ‘advance’ defense costs would be null if the insurer “could simply wait out the 
results of an action before deciding whether to pay the requisite costs; if the ultimate judgment was adverse to the defendant, 
Empire could claim that it was no longer required to pay the expenses previously incurred.”).  See also Gon v. First State Ins. 
Co., 871 F.2d 863, 868 (9th Cir. 1989); Nat’l Union Fire Ins. Co. v. Brown, 787 F. Supp. at 1430. 

 
19.  Associated Elec. & Gas Ins. Servs. v. Rigas, 382 F. Supp. 2d 685 (E.D. Pa. 2004) (the “Adelphia” case). 
 
20.  Id. at 700.  
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in these policies.”21 It further noted, quite sensibly, that “a policy with such a draconian 
power” might be hard to sell.22 
 
The court’s decision in In re WorldCom is instructive in that regard.23 There, the insurer 
sought to rescind the policy and avoid coverage ab initio and on that basis to avoid its 
duty to pay defense costs. The District Court for the Southern District of New York found 
that “[u]ntil the issue of rescission is adjudicated, a contract of insurance remains in ef-
fect and the duty to pay defense costs is enforceable.”24 The court rejected the insurers’ 
arguments that the insureds were not entitled to payment of defense costs while the re-
scission claim was pending, or alternatively, that the insureds should have to post a 
bond for the amount of the defense cost payments. Holding, instead, that “the obligation 
to pay . . . arises as soon as the insured incurs the liability for the loss,” the court ruled 
that the insurer is required to pay the insured’s defense costs until the insurer’s rescis-
sion claim is litigated and resolved.25 The court also noted that “[a]ny cases interpreting 
New York law and arriving at a different conclusion are readily distinguishable based on 
their specific policy language.”26 
  
The In re WorldCom court relied in part on the New York Appellate Division’s decision in 
Federal Insurance Co. v. Kozlowski.27 In that case, the policyholder, Dennis Kozlowski, 
sought defense coverage under D&O insurance policies sold to Tyco International, Ltd. 
(“Tyco”). The insurance company had responded to the request by purporting to unilaterally 
rescind the policies, tendering the premium to Tyco, and filing a declaratory judgment ac-
tion seeking “a declaration confirming that the Policies are rescinded and void ab initio” be-
cause of alleged misrepresentations made in the applications for the policies.28 
  

 
 
21.   Id. at 701. 
 
22.  Id. 
 
23.  In re WorldCom, 354 F. Supp. 2d at 462-463. 
 
24.  Id. at 465. See also, e.g., Wedtech Corp. v. Federal Ins. Co., 740 F. Supp. 214, 221 (S.D.N.Y. 1990) (insurer required to reim-

burse attorneys’ fees pending litigation of right to rescind).   
 
25.   Id. at 464. 
 
26.  Id. at 467. 
 
27.  Federal Insurance Co. v. Kozlowski, 792 N.Y.S.2d 397 (App. Div. 1st Dep’t 2005). 
 
28.   Kozlowski, 792 N.Y.S.2d at 400. 
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The trial court found, and the New York Appellate Division affirmed, that an insurance 
company could not avoid its obligation to advance defense costs merely by issuing a 
notice of rescission prior to obtaining a judicial determination of rescission. The insurer 
asserted that, by issuing a notice of rescission based on fraudulent misrepresentations 
made by the company in public financial statements, it was relieved of its duty to defend 
actions alleging breach of fiduciary duties. Distinguishing cases in which common-law 
rescission by notice had been held to be effective, the court pointed out that those 
cases involved rescissions that took place shortly after the contracts were made, before 
any change in the respective positions of the parties. In contrast, in the instant case the 
insurer attempted to rescind the policy by notice two years after its inception, after 
claims had been filed against the insured. The court concluded that the company that 
issued the policy was required to advance defense costs during the pendency of its ac-
tion for rescission.29 
  
Finally, this duty to advance defense costs exists even where an exclusion only requires 
that the wrongdoing “in fact” occurred, and does not explicitly require a “final adjudica-
tion.” Indeed, several courts have held that the “in fact” requirement in many D&O poli-
cies is functionally the same as a “final adjudication” requirement.30 In PMI Mortgage In-
surance Co. v. AISLIC, plaintiffs asked the court to find that the “in fact” language re-
quired a final adjudication and cited to Alstrin and American Chemical Society.31 The 
defendants urged that mere allegations were sufficient to trigger the “in fact” exclusions, 
relying principally on Brown & Lacounte L.L.P. v. Westport Insurance Corp.32 In reject-
ing Brown and adopting the reasoning of Alstrin and American Chemical Society, the 
PMI Mortgage court held: 

 
On balance, the court is persuaded that the instant case fits more within the 
contours of the cases cited by PMI than it does within those cited by defen-

 
 
29.  Id. at 401-402. 
 
30.   See e.g., Am. Chem. Soc’y v. Leadscope, Inc., No. 04AP-305, 2005 Ohio App. LEXIS 2428 at *12 (Ohio Ct. App. May 24, 

2005) (“[T]hat the policy language in the present case did not include the ‘in fact’ language in other provisions that required 
only alleged activity is persuasive that ‘in fact’ requires a final determination.”); Alstrin v. St. Paul Mercury Ins. Co., 179 F. 
Supp. 2d 376, 400 (D. Del. 2002) (finding that illegal profit exclusion with “in fact” language can only be applied where “an ele-
ment of the cause of action that must be proved required that the insured gained a profit or advantage to which he was not le-
gally entitled” and that such element actually was proved). 

 
31.  PMI Mortgage Insurance Co. v. AISLIC, No. C 02-1774 PJH, 2006 U.S. Dist. LEXIS 24853 (N.D. Cal. Mar. 29, 2006). 
 
32.  PMI, 2006 U.S. Dist. LEXIS 24853, at *11 (citing Brown & Lacounte L.L.P. v. Westport Ins., 307 F.3d 660 (7th  Cir. 2002)).   
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dants–e.g., Brown.  . . . . The court finds that the reasoning in cases such 
as St. Paul Mercury Ins. Co. and Am. Chem. Soc'y, which require an actual 
adjudication or determination of fact prior to application of the profit or ad-
vantage exclusion, more appropriately effectuate the goal of giving the 
phrase “in fact” its ordinary and popular meaning. This reasoning is further 
strengthened by the fact that the phrase “in fact” is not to be found in every 
exclusion enumerated within the AISLIC policy, a factor that counsels in fa-
vor of investing the phrase with some added meaning and by extension, 
with the added requirement of a final adjudication or determination.33 

 
In addition, the court noted that, as in St. Paul Mercury Insurance Co. and American 
Chemical Society, the existence of the excluded conduct was at issue in the underlying 
litigation, which further supported the holding that “in fact” requires a final adjudication 
or determination.34 
 
The insurer in PMI Mortgage argued against interpreting “in fact” language as requiring 
a “final adjudication” because another, different clause in the insurance policy at issue 
used the phrase “judicially determined.” The insurer thus argued that reading “in fact” to 
mean “final adjudication” would render the phrase “judicially determined” unneeded sur-
plusage.35 In rejecting the insurer’s argument, the court stated: 

 
[W]hen read according to its ordinary and popular meaning, the phrase 
“judicially determined” necessarily limits any final adjudication or factual 
determination to one that is made by the judiciary, whereas the term “in 
fact” includes adjudications or determinations that are not made judicially, 
and is therefore broader in scope. In short, the court holds that the term “in 
fact” within the context of the exclusion here should be read to require ei-
ther a final adjudication, including a judicial adjudication, or at a minimum, 
at least some evidentiary proof that the insured reaped an illegal profit or 
gain.36 

 
 

 
33.  PMI Mortgage, 2006 U.S. Dist. LEXIS 24853, at *15. 
 
34.  PMI Mortgage, 2006 U.S. Dist. LEXIS 24853, at *15-16. 
 
35.  PMI Mortgage, 2006 U.S. Dist. LEXIS 24853, at *18-19. 
 
36.  Id.  (emphasis in original). 
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Conclusion. Policyholders have a right, under most D&O insurance policies, to be re-
imbursed on a current basis for their legal expenses in defending lawsuits triggering 
coverage under their policies. This right should not be subject to unilateral termination 
based upon an insurer’s determination that misconduct triggering an exclusion has “in 
fact” occurred, but should continue until it has been objectively determined that such an 
exclusion applies. 
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