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CHAPTER 1:
AN OVERVIEW

1.01 The legal underpinning of public
elementary and secondary educa-
tion in Ohio.

1.02 The nature of public schools.

1.03 State regulation of non-public
schools.

1.04 Use of public funds for non-public
schools; vouchers.

1.05 Desegregation of the public
schools.

1.06 —Authority of federal courts.

1.01 The legal underpinning of

public elementary and
secondary education in
Ohio.

Although there is a considerable degree
of uniformity in matters of curriculum,
funding, management, and control of pub-
lic elementary and secondary education
throughout the nation, essentially there is
not a single system of public education in
the United States but rather a composite
of fifty state systems. Education, per se, is
not a federal power granted under the
Constitution of the United States, but
rather one reserved to the several states.
Therefore, the exact nature of public edu-
cation in Ohio is determined by the Consti-
tution of Ohio and the various statutes
enacted by the Ohio General Assembly
implementing the Constitutional mandate.

In 1785, the Congress set aside lot num-
ber sixteen of every township in the west-
ern territory for the maintenance of the pub-
lic schools. The Ordinance of 1787, which
established a government of the territory
of the United States northwest of the Ohio
River, declared “Religion, morality, and
knowledge being necessary to a good gov-
ernment and the happiness of mankind,

schools and the means of education shall
forever be encouraged.”

The bill of rights of the Constitution of
Ohio, 1802 provided:

that no law shall be passed to prevent
the board in the several counties and
townships within this state from an
equal participation in the schools,
academies, colleges and universities
within this state which are endowed
in whole or in part and from the reve-
nue arising from donations made by
the United States for the support of
schools and colleges; all doors of the
said schools, academies and universi-
ties shall be opened for the reception
of scholars, students and teachers of
every accord, without any distinction
or preference whatever contrary to the
intent for which said donations
remain.

When Ohio’s Constitution was revised in
1851, the state’s commitment to public
education was further strengthened when
it was declared that:

Religion, morality and knowledge,
however, being essential to good gov-
ernment, it shall be the duty of the
General Assembly to pass suitable
laws, to protect every religious de-
nomination in the peaceful employ-
ment of its own mode of public wor-
ship and to encourage schools and the
means of instruction.”? The Constitu-
tion imposes the duty upon the Gen-
eral Assembly to pass suitable laws
to encourage schools and the means
of instruction, and directs it to make
such provision, by taxation or other-
wise, as will secure a “thorough and
efficient system of common schools
throughout the State. . ..2

1 Ohio Const., Art. I, § 7.
2 Ohio Const., Art. VI, § 2.
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The very broad power and discretion
vested in the General Assembly in fulfill-
ing the constitutional mandate to establish
a thorough and efficient system of public
schools in Ohio has been recognized by the
Ohio Supreme Court. It has noted that “Be-
cause this constitutional grant reenforces
the ordinary discretion reposed in the Gen-
eral Assembly in its enactment of legisla-
tion, the judicial department of this state
should exercise great circumspection be-
fore declaring public school legislation un-
constitutional as a violation of article VI,
§ 2.”3 The Court has also asserted, how-
ever, that “the General Assembly’s discre-
tion in this area is [not] absolute and not
without limits.”4 As if to underscore this
point, the Court acted in 1997 to declare
the system of public education created by
the General Assembly unconstitutional as
violative of the “thorough and efficient”
clause.5 In so doing, the Court emphati-
cally rejected the argument that it should
not intervene in the “political question” of
public school finance:

Under the long-standing doctrine of
judicial review, it is our sworn duty
to determine whether the General As-
sembly has enacted legislation that is
constitutional. . .. The judiciary was
created as part of a system of checks
and balances. We will not dodge our
responsibility by asserting that this
case involves a nonjusticiable politi-
cal question. To do so is unthinkable.
We refuse to undermine our role as
judicial arbiters and to pass our re-
sponsibilities onto the lap of the Gen-
eral Assembly.®

3 Bd. of Educ. v. Walter, 58 OS2d 368, 385, 12 003d
327, 390 NE2d 813 (1979) (quoting from lower court
ruling).

4 Bd. of Educ. v. Walter, 58 0S2d 368, 385, 12 003d
327, 390 NE2d 813 (1979).

5 DeRolph v. State of Ohio, 78 0S3d 193, 677 NE2d
733 (1997). This holding was reaffirmed in DeRolph
v. State of Ohio, 89 0S3d 1, 728 NE2d 993(2000). For
additional history on DeRolph, see § 5.40 infra.

6 DeRolph v. State of Ohio, 78 OS3d 193, 198, 677
NE2d 733 (1997).

The General Assembly is vested with the
authority and discretion to pass laws for
the “organization, administration, and con-
trol of the public school system of the state
supported by public funds.”? In exercising
this authority and discretion, the General
Assembly is limited by the admonition of
the Constitution that “no religious or other
sect, or sects, shall ever have any exclusive
right to, or control of, any part of the school
funds of this state.”8
1.02 The nature of public
schools.

The traditional concept of a school is a
place where instruction is given to the
young, an institution for learning, an edu-
cational establishment, a place for acquir-
ing knowledge and mental training. The
number of persons, whether one or many,
does not make a place where instruction
is imparted any more or less a school,
although the word usually implies plural-
ity.

Generally the term “school” includes all
schools or institutions, whether elemen-
tary, secondary, trade and vocational, or at
the college and university level. It includes
private as well as public institutions of
learning, the only difference between the
two being the financing and regulatory
foundation of the institution.

A public school is one supported by taxa-
tion and by money raised by the state, ei-
ther in whole or in part, and regulated by
statutory law, and open to all persons,
otherwise qualified, regardless of creed,
race, or color.? Such schools constitute
institutions of the state established for the
purpose of protecting and defending the
state, for it is well recognized that an en-
lightened and educated citizenry consti-
tutes an integral part of the foundation on
which the state is preserved, defended, and
advanced, and such schools are the

7 Ohio Const., Art. VI, § 3.
8 Ohio Const., Art. VI, § 2.
1 See,68 AmJur 2d Schools § 2.
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agencies of the state to accomplish such
purposes.1-1

Ohio’s public schools are divided into
elementary and high schools. An elemen-
tary school is one in which instruction and
training are given in accordance with RC
§§ 3301.07 and 3313.60 from kindergarten
through the eighth grade and which offers
such other subjects as may be approved by
the state board of education. In districts
wherein a junior high school is maintained,
the elementary schools in that district may
be considered to include only the work of
the first six school years inclusive. A high
school ordinarily contains grade levels nine
through twelve and is one in which instruc-
tion and training are given in accordance
with RC §§ 3301.07 and 3313.60 and
which also offers other subjects of study
more advanced than those taught in the
elementary schools and such other subjects
as may be approved by the state board of
education.

The specific grade levels contained in an
elementary or high school differ among
school districts and will be determined by
the charter issued to the individual school
by the State Board of Education pursuant
to RC § 3301.16.

Community schools (commonly referred
to as “charter” schools) were first autho-
rized in Ohio in 1997 and constitute the
most recent addition to Ohio’s “public
school” offerings.2 Like the traditional
public schools, community schools are sup-
ported by taxation and must be open to all
students without regard to race, sex, creed,
color, or disabling condition,3 free of any
tuition charge.4 Unlike traditional public
schools, community schools do not have the
authority to impose taxes or issue bonds.s

1.1 See 82 OJur3d Schools § 5.

2 See RC Chapter 3314 and §§ 2.24-2.36 infra.
3 RC § 3314.06(D).

4 RC § 3314.08(I).

SRC § 3314.08(H).

1.03 State regulation of non-
public schools.

The State Board of Education is required
by statute?! to formulate and prescribe
minimum standards to be applied to all el-
ementary and secondary schools in the
state for the purpose of requiring a general
education of high quality. These standards
apply to public and non-public schools
alike, although, with respect to non-public
schools, the State Board must take into
consideration the particular needs, meth-
ods and objectives of the school.2 Parents
of school-age children may be subjected to
criminal penalties for failure to send their
children to a school conforming to these
minimum standards.3

The application of these state-
promulgated minimum standards may, in
certain circumstances, be limited by the
constitutional rights of parents to direct
the upbringing and education of their chil-
dren. Parents who send their children to
a religious non-public school which does
not comply with state minimum standards
may not be criminally prosecuted if they
can show that the minimum standards
infringe upon the exercise of their religion
and their religious beliefs are truly held.4

1.04 Use of public funds for non-
public schools; vouchers.

The provision of state aid to private reli-
gious schools, and whether such aid vio-
lates the establishment clause of the First
Amendment,? has been the subject of a
continuing constitutional debate during
the last quarter of the 20th century. In
1975 and 1977, the United States Supreme
Court issued a pair of decisions which es-
tablished the general proposition that pub-
lic funds could not be used to purchase

1RC § 3301.07(D).

2RC § 3301.07(D).

3 RC §§ 3321.03, 3321.38.

4 State v. Whisner, 47 0S2d 181, 1 003d 1, 351 NE2d
174 (1976); State ex rel. Nagle v. Olin, 64 0S2d 341,
18 003d 503, 415 NE2d 279 (1980).

1 “Congress shall make no law respecting an estab-
lishment of religion . . ..”
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equipment and materials for a religious
school if such equipment and materials
were “capable of diversion to a religious
use.”2 Thus, while secular textbooks and
standardized testing materials could be
purchased or subsidized for religious
schools, audio-visual equipment and trans-
portation for field trips could not. In 2000,
however, the United States Supreme Court
reversed these earlier rulings, opting in-
stead for a more relaxed constitutional
standard.3 Under this new standard, the
fact that the materials being purchased
with public funds are “capable of diversion
to a religious use” will no longer be viewed
as an impermissible state advancement of
religion. Rather, it is only when the actual
content of the materials advances religion
that the expenditure will be deemed un-
constitutional.4

It should be noted that in the interven-
ing years, the Ohio General Assembly has
greatly expanded the permitted use of
“auxiliary services” funds® to include not
only electronic textbooks® but also various
other forms of electronic media including
“wide area connectivity.”? The current ver-
sion of the statute also allows the purchase
and loan of any “instructional materials”

2 Meek v. Pittenger, 421 US 349, 44 LEd2d 217, 95
SCt 1753 (1975); Wolman v. Walter, 433 US 229, 53
LEd2d 714, 97 SCt 2593 (1977) (declaring an Ohio
funding statute constitutional in part and unconstitu-
tional in part).

3 Mitchell v. Helms, 530 US 793, 147 LEd2d 660,
120 SCt 2530 (2000).

4 The specific type of aid approved in Mitchell was
the loan of certain nonreligious materials, such as
books, computer hardware, and software by a public
school in New Orleans to the New Orleans Catholic
archdiocese. The basic rationale of Mitchell is that the
existence of private choice on the part of parents is
a kind of “intervening cause” which insulates the state
from any responsibility for religious indoctrination.

S State funds for textbook loans and certain diag-
nostic, therapeutic, and remedial services for nonpub-
lic school children are provided pursuant to RC
§ 3317.024(L) and are generally referred to as “auxil-
iary services funds.”

6 This is a defined term which includes CD-ROMs
and a wide array of electronic media, including online
services. See RC § 3317.06(A)(2).

7 RC § 3317.06(K).

in general use in the public schools as long
as they are “secular, neutral, and non-
ideological in character” and are “incapable
of diversion to a religious use.”® This lan-
guage appears to have been designed to
conform to an earlier constitutional stan-
dard for the use of public funds in religious
schools. More recent rulings of the United
States Supreme Court relaxing the restric-
tions on such expenditures® would appear
to make this language unnecessary, and
indeed, the General Assembly, in subse-
quent legislation expanding programs for
the purchase and loan of computer-related
equipment to religious schools, has not felt
compelled to include the “incapable of di-
version” qualifier. 10

Under another statute,1* chartered non-
public schools are entitled to reimbursement
from the state for administrative and cleri-
cal expenses actually incurred in prepar-
ing, filing, and maintaining records and
reports which are required by state law or
by a public school district. In order to ob-
tain this reimbursement, the non-public
school must make application to the super-
intendent of public instruction and submit
such records or reports as the Department
of Education may require. Reimbursement
payments to a non-public school may not
exceed $250.00 per pupil.

State tax credits for parents of children
enrolled in non-public schools have the
primary effect of advancing religion and
are unconstitutional.12 However, tax de-
ductions for school tuition and expenses, if
available to both public and private school
parents, are permissible.13

The utilization of public school teachers
in the parochial schools to perform various
services for students presents constitu-

8 RC § 3317.06(K).

9 See Mitchell, note 3 supra.

10 See current version of RC § 3317.06(L).

11 RC § 3317.063.

12 Committee for Public Education and Religious Lib-
erty v. Nyquist, 413 US 756, 37 LEd2d 948, 93 SCt
2955 (1973).

13 Mueller v. Allen, 463 US 388, 103 SCt 3062, 77
LEd2d 721 (1983).



	

