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Basic Legal Principles

Sources of Law

The Tenth Amendment grants to the states any rights not reserved
to the federal government. Because education is not a federal function,
therefore, it becomes a function of the states. While federal monies for
education account for only about 7 percent of the total education budget
in each state, educators must understand that the federal Constitution,
federal court decisions, and federal statutes (along with administrative
regulations) always supersede state laws, court decisions, and adminis-
trative regulations. States cannot enact laws that are contrary to federal
law. In developing laws, statutes, and guidelines, a balance exists be-
tween federal and state mandates.

Both the federal government and individual states have constitu-
tions. The U.S. Constitution, which includes the Bill of Rights, is the
supreme law of the land. However, each state also has a constitution and
a bill of rights which specifies, among other things, the provisions for
education within that state.

Likewise, statutes are developed both nationally and on the state
level. The U.S. Congress passes laws that federal agencies use to devel-
op administrative regulations to implement the laws. We are all familiar
with the Individuals with Disabilities Education Act (IDEA), which was
reauthorized by Congress in 1997. The U.S. Department of Education
then adopted administrative regulations to implement the act. State con-
stitutions contain the provision for free and appropriate public education
(FAPE). Educational provisions and rights may vary some from state to
state.

Federal and state courts in the United States issue opinions based
on real controversies. Our courts do not issue advisory opinions. Our
American system of justice is based on actual events. A concrete dispute
must exist before courts will adjudicate the issue. Some state attorney
generals are authorized to issue advisory opinions, which have the effect
of law in that particular state.

The U.S. Department of Education and state school boards are ad-
ministrative agencies which propose and adopt administrative regula-
tions to implement statutes. Local school boards are quasi-executive,
quasi-legislative, and quasi-judicial bodies. The policies and regulations
of local boards have the effect of law in local school systems.

Boards and schools are subject to public record acts and open meet-
ing (sunshine) laws in their respective states. State laws grant citizens
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access to specified records, including records of school board meetings
and other records in the system. Records exempted from disclosure by
state law are not available under public record acts. It is important to
remember that, in the electronic age, email constitutes a public record.
In other words, be as cautious about email content as you are about more
traditional documents. The laws specify what records are subject to in-
spection and the conditions under which the records may be obtained.

Like public records acts, open meeting laws dictate that boards of
education and other public bodies must operate in the sunshine. Boards
must notify the public of all meetings, regular and special. By law, pen-
alties are imposed for any violations. Boards can go into executive ses-
sion for certain matters like personnel and real estate; however, decisions
from executive sessions must be announced in a public session.

The Courts

Court System

Supreme Court

Court of Appeals

State Courts

Although it may vary, in most states the highest court is called the
supreme court. A higher court can always overrule a lower court. Instead
of retrying a case or controversy, appellate courts put the matter on writ-
ten record. Supreme courts can afford parties the opportunity to argue
their case without going through a full retrial. The courts from lowest to
highest are:

e Trial Court

e Appellate Court

e  Supreme Court
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The opinions from state courts are published in reporters for each
state, as well as regional reporters that include cases from all the states
within a certain region.

Federal Courts

The federal court system is composed of district courts, appellate
courts, and the United States Supreme Court. There is at least one district
court in every state, but more populous states may have two or more
districts. Decisions of the district courts, when reported, are contained in
the Federal Supplement, and contain the following elements:

[volume number] F. Supp. [page number]

The next step up from district courts, appellate (circuit) courts serve
a designated set of states. For example, the Eleventh Circuit Court of Ap-
peals hears cases from district courts in Florida, Georgia, and Alabama.
Cases from circuit courts are reported in the Federal Reporter, and look
similar to the following:

[volume number] F.2d or F.3d [page number]

At the highest justice level, the United States Supreme Court has
nine justices who are appointed by the president with the approval of
the senate. This is true for all federal judges who, like the president,
have tenure—impeachment is the only process that can remove them
from office. The decisions of the Supreme Court are reported in the U.S.
Reports, the Supreme Court Reporter, and the Supreme Court Reports,
Lawyer’s Edition.

[volume number] U.S. [page number]

[volume number] S. Ct. [page number]

[volume number] L. Ed. [page number]

Resources
Internet Resources

http://www.lexisone.com

the resource for small law firms
http://academic.udayton.edu/legaled/online

excellent information on how to brief cases
http://www.law.cornell.edu

excellent resource
http://www.edweek.org

archives allow you to search current legal issues in education
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http://www.oyez.org/oyez/frontpage

case briefs and audio files on landmark cases
http://www.supremecourtus.gov

the official U.S. Supreme Court site; source for Supreme Court

orders
http://www.uscourts.gov

federal judiciary homepage
http://www.washingtonpost.com/wp-srv/national/longterm/supcourt/

supcourt.htm

good source for general legal information
http://www.aclu.org

promotes ACLU issues
http://www.civilrightsproject.harvard.edu

promotes civil rights issues
http://gsulaw.gsu.edu/metaindex

a gold mine of references and links
http://www.law.emory.edu

excellent information about federal courts (GCPS home page)
http://www.lawnewsnetwork.com

general legal information
http://curry.edschool.virginia.edu/curry/class/edlf/875/cite.html

University of Virginia site with good resources
http://www.freedomforum.org

good resource for First Amendment rights
http://www.hslda.org/Default.asp?bhcp=1

resource site for homeschooling
http://www.nichcy.org

National Dissemination Center for Children with Disabilities
http://www.washingtonpost.com/wp-dyn/nation/courts

The Washington Post provides excellent coverage of the Supreme

Court and other courts

Textbooks

o K. ALEXANDER & M. ALEXANDER, THE LAwW OF ScHoOLS,
STUDENTS AND TEACHERS; IN A NUTSHELL (3d ed. 2003).

e K. ALEXANDER & M. ALEXANDER, AMERICAN PUBLIC ScHOOL
Law (6th ed. 2004).

® M. LaMortE, ScHooL Law: CAses AND CoNcEepTs (8th ed.
2004).
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e M. McCartHy, N. CAMBRON-McCABE, & S. THoMAS, PuBLIC
ScHooL Law: TEACHERS’ AND STUDENTS’ RiGHTs (5th ed. 2003).

Other References

®  The Schools and the Courts (J. F. MEAD, ED.) COLLEGE
ADMINISTRATION PUBLICATIONS, INC., at http://www.collegepubs.
com.

® School Law Reporter EDUCATION Law ASSOCIATION at http:/
www.educationlaw.org.

The Governance of
Education

Under the U.S. Constitution, education is a function reserved for the
states. All states today provide for education in their state constitutions
because, from the beginning of the republic, education has been regarded
as essential. However, education has not always been as universal as it
is today.

In the colonial era, education was mainly for those who could afford
it, and a few worthy students who could not afford further education
were granted scholarships. Gradually, states in the northeast began to
pass laws providing education so that students could read the Bible (the
Old, Deluder Satan Acts). In fact, Thomas Jefferson supported educa-
tion for all through the early grades. But it was only in the late twentieth
century that education became truly universal with the inclusion of all
students in the process.

Education

State constitutions have various provisions for schooling. States set
the ages for compulsory education, usually from seven to sixteen. In
Wisconsin v. Yoder, the State of Wisconsin had taken legal action against
Amish parents for refusing to comply with the compulsory attendance
law. The supreme court ruled that Amish children did not have to attend
public school after the eighth grade. The Amish wanted to protect their
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children from secular influences, and the court noted the solid Amish tra-
dition. The parents provided education in farming and homemaking for
their children. The Amish lifestyle was self-sufficient; therefore, the fact
that the children did not get a high school education would not unduly
burden society with unskilled workers later on.

Although education is compulsory, states must also recognize that
parents have an interest in the education of their children. In the wake
of World War I, Nebraska passed a law that prohibited the teaching of
German to students who had not “graduated” from the eighth grade. The
Supreme Court ruled in Meyer v. Nebraska that parents had a say in the
“education and upbringing of their children.” The state could not make
such a law.

Public Schools

In one way or another, state constitutions provide that “free and ap-
propriate education at public expense” should be available to all chil-
dren. However, the question of both what constitutes free and what is
included in education is open to debate. In the wake of Proposition 13 in
California, which limited taxation, the Santa Barbara High School Dis-
trict decided to charge a fee for participation in extracurricular activities.
In spite of the fact that the district provided for students who could not
afford the fees, the court ruled in Hartzell v. Connell that the fees vio-
lated the free education guarantees of the California Constitution.

Other jurisdictions charge fees for certain extracurricular activities.
Many schools charge fees, which some schools districts now refer to as
voluntary contributions. If push comes to shove, it is likely that courts
would rule that such fees violate the free public education provisions of
state constitutions. As far as the courts are concerned, free means free.

Courts have also ruled that education must be provided to all chil-
dren—including illegal immigrants. Plyler v. Doe established that states
cannot deny educational benefits to children who are unlawful immi-
grants through no fault of their own. The Equal Protection Clause of
the Fourteenth Amendment guarantees rights to “any person” residing in
the state. Education is so important that denying it would have serious
adverse consequences for these children.

Private Schools

Parents may send their children to private or parochial schools. The
states have the right to require these schools to meet standards such as
the number of school days, the length of the school year, and other mat-





