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Preface
This 2008 Supplement focuses on significant decisions of the most recent Supreme Court

terms.

In editing cases, we have at times deleted footnotes, case citations, and statutory references
without so indicating.

We would like to express our appreciation to several people whose efforts helped us prepare
this 2008 Supplement. We would like to thank Kathleen Spartana for her administrative and
editing work: research assistants Heather S. Bethancourt, Kristen Brown, Ryan Hardy,
Michael Lyons, Elizabeth Mills Viney, David Poell, Justin Reinus, Lacey Smith Cesarz, and
Niel Smith for their contributions; and Brenda Aylesworth, Tina Brosseau, Mary Dougherty,
and Stephanie Haley for their help in typing the book. As always, we appreciate the
institutional support of the Dedman School of Law at Southern Methodist University, Saint
Louis University School of Law and Wachtell, Lipton, Rosen & Katz.

Norman Redlich

John Attanasio

Joel K. Goldstein

July, 2008

iii

0005 [ST: 1] [ED: m] [REL: 2008] Composed: Thu Jul 24 22:41:18 EDT 2008
XPP 7.3C.1 Patch #3 FM000150 nllp 170 [PW=500pt PD=684pt TW=380pt TD=580pt]

VER: [FM000150-Master:11 Jul 08 02:10][MX-SECNDARY: 19 May 08 12:03][TT-: 15 Apr 08 13:17 loc=usa unit=00170-fmvsupp01] 19



0006 [ST: 1] [ED: m] [REL: 2008] Composed: Thu Jul 24 22:41:18 EDT 2008
XPP 7.3C.1 Patch #3 FM000150 nllp 170 [PW=500pt PD=684pt TW=380pt TD=580pt]

VER: [FM000150-Master:11 Jul 08 02:10][MX-SECNDARY: 19 May 08 12:03][TT-: 15 Apr 08 13:17 loc=usa unit=00170-fmvsupp01] 0



Table of Contents
Chapter I JUDICIAL REVIEW: ESTABLISHMENT AND OPERATION . 1

§ 1.04 LOWER FEDERAL COURTS ORGANIZATION AND
JURISDICTION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

Boumediene v. Bush . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

Chapter II CONGRESSIONAL POWERS . . . . . . . . . . . . . . . . . . . . . . . . . 27

§ 2.08 TREATY POWER . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

Medellín v. Texas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

Chapter IV FEDERALISM AND STATE REGULATORY POWER . . . . . . 39

§ 4.06 STATE REGULATION OF COMMERCE; THE DORMANT
COMMERCE CLAUSE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39

[4] Market Participant Exception . . . . . . . . . . . . . . . . . . . . . . . . . . 39

Department of Revenue of Kentucky v. George W. Davis . . . . . . . 39

Chapter VII LIBERTY AND PROPERTY RIGHTS IN THE DUE PROCESS,
TAKING, AND CONTRACT CLAUSES . . . . . . . . . . . . . . . . . 49

§ 7.02A THE SECOND AMENDMENT . . . . . . . . . . . . . . . . . . . . . . . . . . 49

District of Columbia v. Heller . . . . . . . . . . . . . . . . . . . . . . . . . . 49

§ 7.03 REGULATION OF BUSINESS AND OTHER PROPERTY
INTERESTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 76

[2] Limiting Punitive Damages under the Due Process Clause . . . . . . 76

Chapter VIII RACIAL EQUALITY

§ 8.03 OTHER FORMS OF RACIAL DISCRIMINATION . . . . . . . . . . . 79

[5] The Criminal Justice System . . . . . . . . . . . . . . . . . . . . . . . . . . 79

Chapter XI EQUAL PROTECTION FOR OTHER GROUPS AND
INTERESTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 81

§ 11.03 EQUALITY IN THE POLITICAL PROCESS . . . . . . . . . . . . . . . . 81

[2] Other Barriers to Political Participation: Apportionment,

Ballot Access for Minority Parties, Gerrymandering . . . . . . . . . . 81

Crawford v. Marion County Election Bd. . . . . . . . . . . . . . . . . . . 81

§ 11.05 “ECONOMIC AND SOCIAL LEGISLATION” . . . . . . . . . . . . . . 85

Engquist v. Or. Dep’t of Agric. . . . . . . . . . . . . . . . . . . . . . . . . . 85

v

0007 [ST: 1] [ED: m] [REL: 2008] Composed: Thu Jul 24 22:41:18 EDT 2008
XPP 7.3C.1 Patch #3 FM000150 nllp 170 [PW=500pt PD=684pt TW=380pt TD=580pt]

VER: [FM000150-Master:11 Jul 08 02:10][MX-SECNDARY: 19 May 08 12:03][TT-: 15 Apr 08 13:17 loc=usa unit=00170-fmvsupp01] 37



Chapter XII POLITICAL SPEECH AND ASSOCIATION . . . . . . . . . . . . . . 87

§ 12.05 ASSOCIATIONAL RIGHTS IN OTHER CONTEXTS . . . . . . . . . 87

Chapter XV SPECIAL DOCTRINES IN THE SYSTEM OF FREEDOM OF
EXPRESSION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 89

§ 15.02 EXPENDITURES OF MONEY IN THE POLITICAL ARENA . . . 89

Davis v. Federal Election Comm’n . . . . . . . . . . . . . . . . . . . . . . 89

§ 15.05 OBSCENITY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 92

[1] The Constitutional Standard . . . . . . . . . . . . . . . . . . . . . . . . . . . 92

United States v. Williams . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 92

Table of Contents

vi

0008 [ST: 1] [ED: m] [REL: 2008] Composed: Thu Jul 24 22:41:18 EDT 2008
XPP 7.3C.1 Patch #3 FM000150 nllp 170 [PW=500pt PD=684pt TW=380pt TD=580pt]

VER: [FM000150-Master:11 Jul 08 02:10][MX-SECNDARY: 19 May 08 12:03][TT-: 15 Apr 08 13:17 loc=usa unit=00170-fmvsupp01] 11


