CONSTITUTIONAL LAW:
STRUCTURE AND RIGHTS IN

OUR FEDERAL SYSTEM

FIFTH EDITION
2008 Supplement



001

[ST: TT [ED: m] [REL: 2008S]

XPP 7.3C.1 Patch #3 FMO000150 nllp 638  [PW=540pt PD=720pt TW=380pt TD=612pt]

Composed: Thu Jul 17 09:47:12 EDT 20

VER: [FM000150-Master:11 Jul 08 02:10][MX-SECNDARY: 19 May 08 12:03][TT-: 15 Apr 08 13:17 loc=usa unit=00638-fmsupp]

3,

]

LEXISNEXIS LAW SCHOOL ADVISORY

BOARD

Charles P. Craver
Freda H. Alverson Professor of Law
The George Washington University Law School

Richard D. Freer
Robert Howell Hall Professor of Law
Emory University School of Law

Craig Joyce

Andrews Kurth Professor of Law &

Co-Director, Institute for Intellectual Property and Information Law
University of Houston Law Center

Ellen S. Podgor

Professor of Law &

Associate Dean of Faculty Development and Electronic Education
Stetson University College of Law

Paul F. Rothstein
Professor of Law
Georgetown University Law Center

Robin Wellford Slocum

Professor of Law & Director,

Legal Research and Writing Program
Chapman University School of Law

Charles J. Tabb
Alice Curtis Campbell Professor of Law
University of Illinois College of Law

David I. C. Thomson
LP Professor & Director, Lawyering Process Program
University of Denver, Sturm College of Law

Judith Welch Wegner
Professor of Law
University of North Carolina School of Law



00T [ST: TT [ED: m] [REL: 2008ST (Beg Group) Composed: Thu Jul 17 09:47:13 EDT 20
XPP 7.3C.1 Patch #3 FM000150 nllp 638  [PW=540pt PD=720pt TW=380pt TD=612pt]
VER: [FM000150-Master:11 Jul 08 02:10][MX-SECNDARY: 19 May 08 12:03][TT-: 15 Apr 08 13:17 loc=usa unit=00638-fmsupp]

CONSTITUTIONAL LAW:
STRUCTURE AND RIGHTS
IN OUR FEDERAL SYSTEM

FIFTH EDITION
2008 Supplement

Daan Braveman
President, Nazarth College
Professor of Law Emeritus, Syracuse University College of Law

William C. Banks
Laura J. and L. Douglas Meredith Professor
Syracuse University College of Law

Rodney A. Smolla

Dean
Washington and Lee University School of Law

@® LexisNexis'



004

[ST: 1T [ED: m] [REL: 20085] Composed: Thu Jul 17 09:47:13 EDT 20

XPP 7.3C.1 Patch #3 FMO000150 nllp 638  [PW=540pt PD=720pt TW=380pt TD=612pt]
VER: [FM000150-Master:11 Jul 08 02:10][MX-SECNDARY: 19 May 08 12:03][TT-: 15 Apr 08 13:17 loc=usa unit=00638-fmsupp]

i

This publication is designed to provide accurate and authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other professional
services. If legal advice or other expert assistance is required, the services of a competent professional should be
sought.

LexisNexis, the knowledge burst logo, and Michie are trademarks of Reed Elsevier Properties Inc, used under license.
Matthew Bender is a registered trademark of Matthew Bender Properties Inc.

Copyright © 2008 Matthew Bender & Company, Inc., a member of the LexisNexis Group.
ISBN: 978-1-4224-2255-7
All Rights Reserved.

No copyright is claimed in the text of statutes, regulations, and excerpts from court opinions quoted within this work.
Permission to copy material exceeding fair use, 17 U.S.C. § 107, may be licensed for a fee of 25¢ per page per copy
from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923, telephone (978) 750-8400.

NOTE TO USERS

To ensure that you are using the latest materials available in this area, please be sure to
periodically check the LexisNexis Law School web site for downloadable updates and
supplements at www.lexisnexis.com/lawschool.

Editorial Offices

744 Broad Street, Newark, NJ 07102 (973) 820-2000

201 Mission St., San Francisco, CA 94105-1831 (415) 908-3200
www.lexisnexis.com

MATTHEW{ BENDER

(Rel. 2008S Pub.638)



005

VER: [FM000150-Master:11 Jul 08 02:10][MX-SECNDARY: 19 May 08 12:03][TT-: 15 Apr 08 13:17 loc=usa unit=00638-fmsupp]

[ST: TT[ED: m] [REL: 2008S]
XPP 7.3C.1 Patch #3 FMO000150 nllp 638  [PW=540pt PD=720pt TW=380pt TD=612pt]

Composed: Thu Jul 17 09:47:13 EDT 20

i

Table of Contents

CHAPTER 2. SEPARATION OF POWERS: CONSTITUTIONAL CHECKS
ANDBALANCES ........ i iiiiiiiiiiiiiiiiinnnnnnns 1
§2.04 Limits on the Elected Branches: Foreign Relations and the War
Powers . ... 1
[B] War POWers . . ... .. 1
Hamdan v. Rumsfeld (2006) . . ........ . ... .. ... ..... 1
Boumediene v. Bush (2008) ... ........ ... ... ... ..... 10
§ 2.05 Limits on Judicial Power — the Justiciability Doctrines ... ... .. 21
[D] StandingtoSue . ....... ... . 21
CHAPTER 4. FEDERALISM LIMITS ON THE ELECTED BRANCHES AND
ONTHE STATES ... ittt iiiiiiiitiiiinnnnnnns 23
§4.03 Congressional Power to Regulate Interstate Commerce . . .. ... .. 23
[B] The New Deal and Beyond . . ......................... 23
Gonzales v. Raich (2005) .. ... ... . . . 23
§ 4.06 Constitutional Limits on State Regulation of Commerce:
The Dormant Commerce Clause . ........................ 34
United Haulers Association, Inc. v. Oneida-Herkimer
Solid Waste Management Authority (2007) . ............. 34
CHAPTER 6. EXCLUSION AND EQUAL PROTECTION .............. 43
§ 6.03 Racial Classification . .......... ... .. ... 43
[D] Affirmative Action ... ........ ... ... 43
Parents Involved in Community Schools v. Seattle School
District No. 1 2007) ... ... . 43
CHAPTER 7. ECONOMIC AND SOCIALRIGHTS ...........c0vvvne. 59
§7.01 The Rise, Fall, and Resurrection of Entrepreneurial Liberty . . . . . 59
[B] Takings . . ... o 59
Kelov. New London (2005) .. ...... ... ... .. ... ...... 59
§ 7.03 Privacy and the Righttobe Let Alone . .................... 67
Gonzales v. Carhart 2007) . .. .. . i 67
§ 7.05 Due Process in the Administrative State . .. ................ 76
§ 7.06 The Rightto Bear Arms . . ........ ... ... .. ... ....... 77
District of Columbia v. Heller . .. .................... 77

iii



XPP 7.3C.1 Patch #3 FMO000150 nllp 638  [PW=540pt PD=720pt TW=380pt TD=612pt]

006 [ST: TT[ED: m] [REL: 2008S] Composed: Thu Jul 17 09:47:13 EDT 20
VER: [FM000150-Master:11 Jul 08 02:10][MX-SECNDARY: 19 May 08 12:03][TT-: 15 Apr 08 13:17 loc=usa unit=00638-fmsupp] 1

Table of Contents

CHAPTER 8. RIGHTS OF CONSCIENCE AND EXPRESSION ......... 89

§ 8.02 Religion in the Public Arena .. ............. ... ... ...... 89

[B] Establishment .. ......... ... ... .. ... . . . .. .. ... ... 89
McCreary County v. American Civil Liberties Union of

Kentucky (2005) . ... o 89

Van Ordenv. Perry (2005) ... ... ... . .. 98

§ 8.04 Conscience and Expression in Special Settings .. ........... 104

[A] Schools . . ... e 104

[2] Speechin Schools . ........ ... ... .. ... .. ........ 104

Morse v. Frederick (2007) .. ......... . ... ... ....... 104

[B] UnIVErsities . . . ottt e e e 113

Rumsfeld v. Forum for Academic and Institutional

Rights, Inc. (2000) . . ... .. 113

[F] Electronic Communication . .. ...............uouu.n... 121

United States v. Williams (2008) . ... ................ 121

v



