Supplement to Paul C. Giannelli, Understanding Evidence (2d ed. 2006)
Chapter 10: Character Evidence: FRE 404, 405, 412-15
§ 10.08
Character Evidence in Civil Cases 

Federal Rule 404 was amended on December 1, 2006 to clarify that the exceptions in subdivisions (a)(1) and (2) apply only in civil cases.  See Appendix E of the text (page 723-24).

Chapter 14: Compromises and Offers: FRE 408
§ 14.03
Scope of Rule 408


Federal Rule 408 was amended on December 1, 2006 to clarify its application in cases in which a party’s own offers or statements are offered in evidence.  See Appendix E of the text (page 724-27).  The Advisory Committee’s Note provides the following rationale:  “The amendment makes clear that Rule 408 excludes compromise evidence even when a party seeks to admit its own settlement offer or statements made in settlement negotiations.  If a party were to reveal its own statement or offer, this could itself reveal the fact that the adversary entered into settlement negotiations.  The protections of Rule 408 cannot be waived unilaterally because the Rule, by definition, protects both parties from having the fact of negotiation disclosed to the jury.  Moreover, proof of statements and offers made in settlement would often have to be made through the testimony of attorneys, leading to the risks and costs of disqualification.”


[B]
Criminal Cases

Rule 408 was amended on December 1, 2006 to clarify its application in criminal cases.  See Appendix E of the text (page 724-27).  Statements or conduct indicating fault made during settlement negotiations regarding a civil dispute with a government regulatory, investigative, or enforcement agency are admissible in subsequent criminal cases.  However, an offer or acceptance of a settlement with a government agency remains inadmissible.  The Advisory Committee’s Note reads:

Where an individual makes a statement in the presence of government agents, its subsequent admission in a criminal case should not be unexpected.  The individual can seek to protect against subsequent disclosure through negotiation and agreement with the civil regulator or an attorney for the government.



Statements made in compromise negotiations of a claim by a government agency may be excluded in criminal cases where the circumstances so warrant under Rule 403.  For example, if an individual was unrepresented at the time the statement was made in a civil enforcement proceeding, its probative value in a subsequent criminal case may be minimal.  But there is no absolute exclusion imposed by Rule 408. 


In contrast, statements made during compromise negotiations of other disputed claims are not admissible in subsequent criminal litigation, when offered to prove liability for, invalidity of, or amount of those claims.  When private parties enter into compromise negotiations they cannot protect against the subsequent use of statements in criminal cases by way of private ordering.  The inability to guarantee protection against subsequent use could lead to parties refusing to admit fault, even if by doing so they could favorably settle the private matter.  Such a chill on settlement negotiations would be contrary to the policy of Rule 408.



The amendment distinguishes statements and conduct (such as a direct admission of fault) made in compromise negotiations of a civil claim by a government agency from an offer or acceptance of a compromise of such a claim.  An offer or acceptance of a compromise of any civil claim is excluded under the Rule if offered against the defendant as an admission of fault.  In that case, the predicate for the evidence would be that the defendant, by compromising with the government agency, has admitted the validity and amount of the civil claim, and that this admission has sufficient probative value to be considered as evidence of guilt.  But unlike a direct statement of fault, an offer or acceptance of a compromise is not very probative of the defendant’s guilt. Moreover, admitting such an offer or acceptance could deter a defendant from settling a civil regulatory action, for fear of evidentiary use in a subsequent criminal action. (citations omitted).

§ 14.06
Admissibility for Other Purposes

[C]
Prior Inconsistent Statements

Rule 408 was amended on December 1, 2006 to explicitly exclude impeachment by prior inconsistent statement or conduct.  See Appendix E of the text (page 724-27).  The Advisory Committee’s Note provides the following rationale:  “The amendment prohibits the use of statements made in settlement negotiations when offered to impeach by prior inconsistent statement or through contradiction.  Such broad impeachment would tend to swallow the exclusionary rule and would impair the public policy of promoting settlements.”  Note that other impeachment methods (e.g., bias) remain permissible.

§ 14.07
Discovery

The December 1, 2006 amendment deleted the sentence in the original version of the Rule referring to evidence “otherwise discoverable” because it was superfluous.  See Appendix E of the text (page 724-27).  The Advisory Committee’s Note comments:  “The intent of the sentence was to prevent a party from trying to immunize admissible information, such as a pre-existing document, through the pretense of disclosing it during compromise negotiations.  But even without the sentence, the Rule cannot be read to protect pre-existing information simply because it was presented to the adversary in compromise negotiations.” (citations omitted).

Chapter 18: Witness Competency: FRE 601, 603, 605, 606
§ 18.08
Competency of Jurors: FRE 606

[B]     Impeachment of Verdicts and Indictments


Federal Rule 606(b) was amended on December 1, 2006 to clarify that the Rule does not apply to clerical mistakes in entering a verdict on the verdict form.  See Appendix E of the text (page 728-29).  The Advisory Committee declined to adopt a more expansive exception:  “In adopting the exception for proof of mistakes in entering the verdict on the verdict form, the amendment specifically rejects the broader exception, adopted by some courts, permitting the use of juror testimony to prove that the jurors were operating under a misunderstanding about the consequences of the result that they agreed upon.  The broader exception is rejected because an inquiry into whether the jury misunderstood or misapplied an instruction goes to the jurors’ mental processes underlying the verdict, rather than the verdict’s accuracy in capturing what the jurors had agreed upon.” (citations omitted).

Chapter 22: Witness Credibility: FRE 607-609, 613
§ 22.08
Untruthful Character — Prior Convictions: FRE 609


[F]
Crimes of Dishonesty and False Statement (“Crimen Falsi”)


Federal Rule 609 was amended on December 1, 2006 to clarify how far a court may go beyond the record to determine whether the conviction involves deceit.  See Appendix E of the text (page 729-31).  The amendment added the following phrase to subdivision (a)(2): “if it readily can be determined that establishing the elements of the crime required proof or admission of an act of dishonesty or false statement by the witness.”  The Advisory Committee wrote:

 
The amendment requires that the proponent have ready proof that the conviction required the factfinder to find, or the defendant to admit, an act of dishonesty or false statement.  Ordinarily, the statutory elements of the crime will indicate whether it is one of dishonesty or false statement. Where the deceitful nature of the crime is not apparent from the statute and the face of the judgment—as, for example, where the conviction simply records a finding of guilt for a statutory offense that does not reference deceit expressly—a proponent may offer information such as an indictment, a statement of admitted facts, or jury instructions to show that the factfinder had to find, or the defendant had to admit, an act of dishonesty or false statement in order for the witness to have been convicted. . . .  But the amendment does not contemplate a “mini‑trial” in which the court plumbs the record of the previous proceeding to determine whether the crime was in the nature of crimen falsi.

The Advisory Committee also took the occasion to further define the term “crimen falsi.  First, “evidence that a witness was convicted for a crime of violence, such as murder, is not admissible under Rule 609(a)(2), even if the witness acted deceitfully in the course of committing the crime.”  Second, “[h]istorically, offenses classified as crimina falsi have included only those crimes in which the ultimate criminal act was itself an act of deceit.”  Third, “[e]vidence of crimes in the nature of crimina falsi must be admitted under Rule 609(a)(2), regardless of how such crimes are specifically charged.  For example, evidence that a witness was convicted of making a false claim to a federal agent is admissible under this subdivision regardless of whether the crime was charged under a section that expressly references deceit (e.g., 18 U.S.C. § 1001, Material Misrepresentation to the Federal Government) or a section that does not (e.g., 18 U.S.C. § 1503, Obstruction of Justice).”

Chapter 36:  Right of Confrontation
§ 36.05
Confrontation and Hearsay

[B]
Unavailable Declarant: Crawford v. Washington

The Supreme Court consolidated two domestic violence cases for review in Davis v. Washington.
  In Davis, Michelle McCottry made a 911 call, stating that her former boyfriend, Davis, had assaulted her and just fled the scene.  Davis was tried for violating a domestic no-contact order.  Although McCottry did not testify, the 911 recording was admitted at Davis’ trial.  In the second case, Hammon v. Indiana, the police responded to a domestic disturbance report.  When the officers arrived at the residence, Amy Hammon told them that nothing was wrong but permitted them to enter.  One officer kept Hershel Hammon, her husband, in the kitchen while the other interviewed Amy.  She completed and signed a battery affidavit but did not appear at trial.  Testimony from the officer about her statements as well as her affidavit were admitted in evidence. 


Writing for the majority, Justice Scalia set out the following definition of “testimonial” statements when elicited through police interrogation:

Statements are nontestimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency.  They are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution.


Applying the “primary purpose” test, the Court reversed Hammon’s but not Davis’ conviction.  In Davis, Justice Scalia stated that a 911 call, at least initially, is not designed primarily to establish or prove past facts but to relate current circumstances requiring police assistance—i.e., McCottry was speaking about contemporaneous events as they were occurring; her call was a cry for help, unlike the interrogation in Crawford, which occurred in a station house, hours after the crime.  In the Court’s view, even inquiring about the identity of the assailant was primarily for the purpose of resolving an on-going situation.  Ascertaining the identity of the assailant was important to the police’s rescue mission because the dispatched officers would need to “know whether they would be encountering a violent felon.”
  The Court then wrote: 

Finally, the difference in the level of formality between the two interviews is striking. [Mrs.] Crawford was responding calmly, at the station house, to a series of questions, with the officer-interrogator taping and making notes of her answers; McCottry’s frantic answers were provided over the phone, in an environment that was not tranquil, or even (as far as any reasonable 911 operator could make out) safe.


We conclude from all this that the circumstances of McCottry’s interrogation objectively indicate its primary purpose was to enable police assistance to meet an ongoing emergency.  She simply was not acting as a witness; she was not testifying.

Justice Scalia acknowledged, however, that an interrogation to determine the need for emergency assistance could evolve into the elicitation of testimonial statements, and thus structured questioning by a 911 operator after the initial emergency ceased would be suspect.  However, only the initial part of the 911 call was admitted into evidence in Davis.


In contrast, there was no emergency in Hammond.  The officers did not hear shouting or indications of violence.  When first approached by the police, Amy Hammon said she was fine.  When the officer spoke to her the second time, he was inquiring about past acts.  According to the Court, “Objectively viewed, the primary, if not indeed the sole, purpose of the interrogation was to investigate a possible crime—which is, of course, precisely what the officer should have done.”
  Nevertheless, these inquiries elicited testimonial statements.  Although the questioning was not as formal as in Crawford, “[i]t was formal enough that Amy’s interrogation was conducted in a separate room, away from her husband (who tried to intervene), with the officer receiving her replies for use in his ‘investigat[ion].’”
  Based on the same reasoning, Justice Scalia distinguished Davis: 

[W]e find the comparison to Davis unpersuasive.  The statements in Davis were taken when McCottry was alone, not only unprotected by police (as Amy Hammon was protected), but apparently in immediate danger from Davis.  She was seeking aid, not telling a story about the past.  McCottry’s present-tense statements showed immediacy; Amy’s narrative of past events was delivered at some remove in time from the danger she described.  And after Amy answered the officer’s questions, he had her execute an affidavit, in order, he testified, “[t]o establish events that have occurred previously.”


Thus, the critical issue is whether the Court will extend this “primary purpose” test to other contexts in addition to police interrogation.
  Even then, questions will arise in “dual purpose” situations.


Initial inquiries.  Two other points are noteworthy.  First, the Court stated that initial inquiries by police officers when they first come upon the scene will often be nontestimonial.  In domestic violence situations, the police frequently need to know with whom they are dealing in order to assess and then control the situation: “Such exigencies may often mean that ‘initial inquiries’ produce nontestimonial statements.  But in cases like [Hammond], where Amy’s statements were neither a cry for help nor the provision of information enabling officers immediately to end a threatening situation, the fact that they were given at an alleged crime scene and were ‘initial inquiries’ is immaterial.”


Forfeiture.  The second point concerns the doctrine of forfeiture, which the Court endorsed in Crawford.  Defendants who intimidate witnesses forfeit the right of confrontation:  “[W]hen defendants seek to undermine the judicial process by procuring or coercing silence from witnesses and victims, the Sixth Amendment does not require courts to acquiesce.  While defendants have no duty to assist the State in proving their guilt, they do have the duty to refrain from acting in ways that destroy the integrity of the criminal-trial system.”
  In dicta, Justice Scalia indicated that the preponderance-of-evidence standard would apply and that the hearsay statement itself could be considered in determining forfeiture.


Retroactivity.  In Whorton v. Bockting,
 the Supreme Court, in a unanimous decision, ruled that Crawford does not apply retroactively to cases on collateral review.  


Nontestimonial statements.  In the process of deciding Bockting, the Supreme Court commented on the Sixth Amendment’s application to nontestimonial statements.  The Court spoke of  Crawford’s “elimination” of Confrontation Clause protection for out-of-court “nontestimonial statements.”
  The Court elaborated: “Under Roberts, an out-of-court nontestimonial statement not subject to prior cross-examination could not be admitted without a judicial determination regarding reliability.  Under Crawford, on the other hand, the Confrontation Clause has no application to such statements and therefore permits their admission even if they lack indicia of reliability.”

Appendix E
FRE Proposed Amendments

The amendments became effective on December 1, 2006.

�  126 S. Ct. 2266 (2006).


�  Id. at 2273-74.


�  Id. at 2276.


�  Id. at 2276-77.


�  Id. at 2278. 


�  Id.  The Court elaborated: The “declarants [in both Crawford and Hammond] were actively separated from the defendant—officers forcibly prevented Hershel [Hammon] from participating in the interrogation.  Both statements deliberately recounted, in response to police questioning, how potentially criminal past events began and progressed.  And both took place some time after the events described were over.  Such statements under official interrogation are an obvious substitute for live testimony, because they do precisely what a witness does on direct examination; they are inherently testimonial.” Id.


�  Id. at 2279.  Justice Thomas dissented on this issue.  He would have limited the term “testimonial” to formalized interrogations:  “Neither the 911 call at issue in Davis nor the police questioning at issue in Hammon is testimonial under the appropriate framework.  Neither the call nor the questioning is itself a formalized dialogue.  Nor do any circumstances surrounding the taking of the statements render those statements sufficiently formal to resemble the Marian examinations; the statements were neither Mirandized nor custodial, nor accompanied by any similar indicia of formality.  Finally, there is no suggestion that the prosecution attempted to offer the women’s hearsay evidence at trial in order to evade confrontation.” Id. at 2284.


	Justice Scalia rejected such a restrictive rule.  He acknowledged that the early confrontation cases involved formal statements, such as those made at trial, in a deposition, or in an affidavit.  However, “we do not think it conceivable that the protections of the Confrontation Clause can readily be evaded by having a note-taking policeman recite the unsworn hearsay testimony of the declarant, instead of having the declarant sign a deposition.” Id. at 2276.


�  The above definition in Davis was preceded by the following:  “Without attempting to produce an exhaustive classification of all conceivable statements—or even all conceivable statements in response to police interrogation—as either testimonial or nontestimonial, it suffices to decide the present cases to hold as follows:” Id. at 2273.


�  Id. at 2279.


� Id. at 2280.


�	127 S. Ct. 1173 (2007).  In Teague v. Lane, 489 U.S. 288 (1989), the Court held that a new constitutional rule is generally applicable only to cases that are still on direct review.   There is an exception, which is rarely satisfied, for a watershed rule of criminal procedure that implicates the fundamental fairness and accuracy of criminal proceedings.  The Court ruled that Crawford announced a new rule, which did not fall within the exception.


�	Id. at 1183.  


�	Id.





