
PART I
JUDICIAL POWER

C. LIMITATIONS ON THE JUDICIAL POWER

4. The Eleventh Amendment and State Sovereign
Immunity as a Limitation on the Judicial Power

c. State “Waiver” of Sovereign Immunity

Page 217: Add after PAH comment:

After Seminole Tribe, it was generally thought that the Court would hold that
Article I did not give Congress the authority to abrogate state sovereignty. This
impression was seemingly confirmed in Florida Prepaid Postsecondary Educa-
tional Expense Bd. v. College Savings Bank, 527 U.S. 627 (1999), where the
Court held that the grant of power to establish patent laws did not authorize
Congress to abrogate state sovereign immunity from damages for patent-law
violations.

This understanding was called into question in Central Virginia Community
College v. Katz, 546 U.S. 356 (2006). In Central Virginia the Court held that
Article I’s grant of power to Congress to establish uniform bankruptcy laws
abrogated state sovereign immunity from a bankruptcy trustee’s suit to recover
monies allegedly preferentially transferred from the soon-to-be bankrupt party
to a state-entity creditor. The Court, on a 5-4 vote, noted the framing genera-
tion’s concern for uniform bankruptcy laws in response to the patchwork of state
laws that had existed before the Constitution. It also observed the unique nature
of bankruptcy actions as in rem, rather than in personam, which the Court
concluded meant that state sovereign immunity was less heavily implicated in
such actions. Finally, it noted that early federal bankruptcy law authorized
federal courts to issue writs of habeas corpus to require the release of
bankruptcy debtors imprisoned in one state when another state court had
discharged the debtor’s debts. Based on these reasons, the Court concluded that
expansive dicta in Seminole Tribe was incorrect in suggesting that the federal
bankruptcy power did not authorize suits against states alleging the kind of claim
made by the trustee in Central Virginia.

D. THE PERSISTING CONTROVERSY OVER THE
JUDICIARY’S FUNCTION

1. Interpretivism and Noninterpretivism

Page 229: Add after WDA dialogue:

In 2008 the Court confronted the question whether the Second Amendment,
which protects the right to “keep and bear arms,” protects individuals’ right to
possess guns for self-defense or solely in order to ensure the continued existence
of a citizen militia. While many had thought the question settled in favor of the
militia interpretation since the Court’s decision in United States v. Miller, 307
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U.S. 174 (1939), a majority in the following case concluded otherwise. Consider
the methodological approaches taken in the majority and two dissenting
opinions. Consider also Justice Breyer’s argument that the different world facing
modern policy makers renders strict reliance on historical sources insufficient to
determine the correct meaning of a constitutional provision. What do these
opinions suggest about the appropriateness of the interpretive methodologies
sketched in the Lively reading?

DISTRICT OF COLUMBIA v. HELLER
128 S. Ct. 2783 (2008)

Justice SCALIA delivered the opinion of the Court.

We consider whether a District of Columbia prohibition on the possession of
usable handguns in the home violates the Second Amendment to the
Constitution.

I

The District of Columbia generally prohibits the possession of handguns. It is
a crime to carry an unregistered firearm, and the registration of handguns is
prohibited. Wholly apart from that prohibition, no person may carry a handgun
without a license, but the chief of police may issue licenses for 1-year periods.
District of Columbia law also requires residents to keep their lawfully owned
firearms, such as registered long guns, “unloaded and dissembled or bound by a
trigger lock or similar device” unless they are located in a place of business or
are being used for lawful recreational activities.

Respondent Dick Heller is a D.C. special police officer authorized to carry a
handgun while on duty at the Federal Judicial Center. He applied for a
registration certificate for a handgun that he wished to keep at home, but the
District refused. He thereafter filed a lawsuit . . . seeking, on Second
Amendment grounds, to enjoin the city from enforcing the bar on the
registration of handguns, the licensing requirement insofar as it prohibits the
carrying of a firearm in the home without a license, and the trigger-lock
requirement insofar as it prohibits the use of “functional firearms within the
home.” . . .

II

We turn first to the meaning of the Second Amendment.

A

The Second Amendment provides: “A well regulated Militia, being necessary
to the security of a free State, the right of the people to keep and bear Arms,
shall not be infringed.” In interpreting this text, we are guided by the principle
that “[t]he Constitution was written to be understood by the voters; its words
and phrases were used in their normal and ordinary as distinguished from
technical meaning.” Normal meaning may of course include an idiomatic
meaning, but it excludes secret or technical meanings that would not have been
known to ordinary citizens in the founding generation.
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The two sides in this case have set out very different interpretations of the
Amendment. Petitioners and today’s dissenting Justices believe that it protects
only the right to possess and carry a firearm in connection with militia service.
Respondent argues that it protects an individual right to possess a firearm
unconnected with service in a militia, and to use that arm for traditionally lawful
purposes, such as self-defense within the home.

The Second Amendment is naturally divided into two parts: its prefatory
clause and its operative clause. The former does not limit the latter
grammatically, but rather announces a purpose. . . . Although this structure of
the Second Amendment is unique in our Constitution, other legal documents of
the founding era, particularly individual-rights provisions of state constitutions,
commonly included a prefatory statement of purpose.

Logic demands that there be a link between the stated purpose and the
command. . . . That requirement of logical connection may cause a prefatory
clause to resolve an ambiguity in the operative clause. . . . But apart from that
clarifying function, a prefatory clause does not limit or expand the scope of the
operative clause. Therefore, while we will begin our textual analysis with the
operative clause, we will return to the prefatory clause to ensure that our
reading of the operative clause is consistent with the announced purpose.

1. Operative Clause.

a. “Right of the People.” The first salient feature of the operative clause is that
it codifies a “right of the people.” The unamended Constitution and the Bill of
Rights use the phrase “right of the people” two other times, in the First
Amendment’s Assembly-and-Petition Clause and in the Fourth Amendment’s
Search-and-Seizure Clause. The Ninth Amendment uses very similar
terminology. . . . All three of these instances unambiguously refer to individual
rights, not “collective” rights, or rights that may be exercised only through
participation in some corporate body. . . .

Three provisions of the Constitution refer to “the people” in a context other
than “rights” — the famous preamble (“We the people”), § 2 of Article I
(providing that “the people” will choose members of the House), and the Tenth
Amendment. . . . Those provisions arguably refer to “the people” acting
collectively — but they deal with the exercise or reservation of powers, not
rights. Nowhere else in the Constitution does a “right” attributed to “the
people” refer to anything other than an individual right. . . .

We start therefore with a strong presumption that the Second Amendment
right is exercised individually and belongs to all Americans.

b. “Keep and bear Arms.” . . .

Before addressing the verbs “keep” and “bear,” we interpret their object:
“Arms.” The 18th-century meaning is no different from the meaning today. . . .

The term was applied, then as now, to weapons that were not specifically
designed for military use and were not employed in a military capacity. For
instance, Cunningham’s legal dictionary gave as an example of usage: “Servants
and labourers shall use bows and arrows on Sundays, & c. and not bear other
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arms.” . . .

Some have made the argument, bordering on the frivolous, that only those
arms in existence in the 18th century are protected by the Second Amendment.
We do not interpret constitutional rights that way. Just as the First Amendment
protects modern forms of communications, and the Fourth Amendment applies
to modern forms of search, the Second Amendment extends, prima facie, to all
instruments that constitute bearable arms, even those that were not in existence
at the time of the founding.

We turn to the phrases “keep arms” and “bear arms.” [Samuel] Johnson*

defined “keep” as, most relevantly, “[t]o retain; not to lose,” and “[t]o have in
custody.” . . . Thus, the most natural reading of “keep Arms” in the Second
Amendment is to “have weapons.”

The phrase “keep arms” was not prevalent in the written documents of the
founding period that we have found, but there are a few examples, all of which
favor viewing the right to “keep Arms” as an individual right unconnected with
militia service. William Blackstone, for example, wrote that Catholics convicted
of not attending service in the Church of England suffered certain penalties, one
of which was that they were not permitted to “keep arms in their houses.” . . .

At the time of the founding, as now, to “bear” meant to “carry.” . . .

From our review of founding-era sources, we conclude that this natural
meaning was also the meaning that “bear arms” had in the 18th century. . . .
Nine state constitutional provisions written in the 18th century or the first two
decades of the 19th, which enshrined a right of citizens to “bear arms in defense
of themselves and the state” or “bear arms in defense of himself and the state.”
It is clear from those formulations that “bear arms” did not refer only to
carrying a weapon in an organized military unit. . . .

Justice STEVENS points to a study by amici supposedly showing that the
phrase “bear arms” was most frequently used in the military context. Of course,
as we have said, the fact that the phrase was commonly used in a particular
context does not show that it is limited to that context, and, in any event, we
have given many sources where the phrase was used in nonmilitary
contexts. . . . The amici also dismiss examples such as “bear arms . . . for the
purpose of killing game” because those uses are “expressly qualified.” That
analysis is faulty. A purposive qualifying phrase that contradicts the word or
phrase it modifies is unknown this side of the looking glass. . . . If “bear arms”
means, as we think, simply the carrying of arms, a modifier can limit the
purpose of the carriage (“for the purpose of self-defense” or “to make war
against the King”). But if “bear arms” means, as the petitioners and the dissent
think, the carrying of arms only for military purposes, one simply cannot add
“for the purpose of killing game.” The right “to carry arms in the militia for the
purpose of killing game” is worthy of the mad hatter. Thus, these purposive
qualifying phrases positively establish that “to bear arms” is not limited to
military use.

* Ed. note: Samuel Johnson was the author of a famous Eighteenth Century dictionary.
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Justice STEVENS places great weight on James Madison’s inclusion of a
conscientious-objector clause in his original draft of the Second Amendment:
“but no person religiously scrupulous of bearing arms, shall be compelled to
render military service in person.” He argues that this clause establishes that
the drafters of the Second Amendment intended “bear Arms” to refer only to
military service. It is always perilous to derive the meaning of an adopted
provision from another provision deleted in the drafting process. In any case,
what Justice STEVENS would conclude from the deleted provision does not follow.
It was not meant to exempt from military service those who objected to going to
war but had no scruples about personal gunfights. Quakers opposed the use of
arms not just for militia service, but for any violent purpose whatsoever. . . .
Thus, the most natural interpretation of Madison’s deleted text is that those
opposed to carrying weapons for potential violent confrontation would not be
“compelled to render military service,” in which such carrying would be
required. . . .

c. Meaning of the Operative Clause. Putting all of these textual elements
together, we find that they guarantee the individual right to possess and carry
weapons in case of confrontation. This meaning is strongly confirmed by the
historical background of the Second Amendment. We look to this because it has
always been widely understood that the Second Amendment, like the First and
Fourth Amendments, codified a pre-existing right. The very text of the Second
Amendment implicitly recognizes the pre-existence of the right and declares
only that it “shall not be infringed.” . . .

Between the Restoration and the Glorious Revolution, the Stuart Kings
Charles II and James II succeeded in using select militias loyal to them to
suppress political dissidents, in part by disarming their opponents. . . . These
experiences caused Englishmen to be extremely wary of concentrated military
forces run by the state and to be jealous of their arms. They accordingly
obtained an assurance from William and Mary, in the Declaration of Right
(which was codified as the English Bill of Rights), that Protestants would never
be disarmed: “That the subjects which are Protestants may have arms for their
defense suitable to their conditions and as allowed by law.” This right has long
been understood to be the predecessor to our Second Amendment. It was
clearly an individual right, having nothing whatever to do with service in a
militia. To be sure, it was an individual right not available to the whole
population, given that it was restricted to Protestants . . . But it was secured to
them as individuals, according to “libertarian political principles,” not as
members of a fighting force.

By the time of the founding, the right to have arms had become fundamental
for English subjects. Blackstone cited the arms provision of the Bill of Rights as
one of the fundamental rights of Englishmen. His description of it cannot
possibly be thought to tie it to militia or military service. It was, he said, “the
natural right of resistance and self-preservation” and “the right of having and
using arms for self-preservation and defence.” Thus, the right secured in 1689
as a result of the Stuarts’ abuses was by the time of the founding understood to
be an individual right protecting against both public and private violence. . . .

There seems to us no doubt, on the basis of both text and history, that the
Second Amendment conferred an individual right to keep and bear arms. Of
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course the right was not unlimited, just as the First Amendment’s right of free
speech was not. . . . Before turning to limitations upon the individual right,
however, we must determine whether the prefatory clause of the Second
Amendment comports with our interpretation of the operative clause.

2. Prefatory Clause.

The prefatory clause reads: “A well regulated Militia, being necessary to the
security of a free State. . . .”

a. “Well-Regulated Militia.” In United States v. Miller we explained that “the
Militia comprised all males physically capable of acting in concert for the
common defense.” That definition comports with founding-era sources. . . .
Unlike armies and navies, which Congress is given the power to create . . . the
militia is assumed by Article I already to be in existence. Congress is given the
power to “provide for calling forth the militia,” and the power not to create, but
to “organiz[e]” it — and not to organize “a” militia, which is what one would
expect if the militia were to be a federal creation, but to organize “the” militia,
connoting a body already in existence. This is fully consistent with the ordinary
definition of the militia as all able-bodied men. . . .

Finally, the adjective “well-regulated” implies nothing more than the
imposition of proper discipline and training.

b. “Security of a Free State.” The phrase “security of a free state” meant
“security of a free polity,” not security of each of the several States as the
dissent below argued. . . . [T]he phrase “security of a free state” and close
variations seem to have been terms of art in 18th-century political discourse,
meaning a “free country” or free polity. . . .

There are many reasons why the militia was thought to be “necessary to the
security of a free state.” First, of course, it is useful in repelling invasions and
suppressing insurrections. Second, it renders large standing armies
unnecessary.

. . . Third, when the able-bodied men of a nation are trained in arms and
organized, they are better able to resist tyranny.

3. Relationship between Prefatory Clause and Operative Clause

We reach the question, then: Does the preface fit with an operative clause
that creates an individual right to keep and bear arms? It fits perfectly, once one
knows the history that the founding generation knew and that we have
described above. That history showed that the way tyrants had eliminated a
militia consisting of all the able-bodied men was not by banning the militia but
simply by taking away the people’s arms, enabling a select militia or standing
army to suppress political opponents. This is what had occurred in England that
prompted codification of the right to have arms in the English Bill of
Rights. . . .

It is therefore entirely sensible that the Second Amendment’s prefatory
clause announces the purpose for which the right was codified: to prevent
elimination of the militia. The prefatory clause does not suggest that preserving
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the militia was the only reason Americans valued the ancient right; most
undoubtedly thought it even more important for self-defense and hunting. But
the threat that the new Federal Government would destroy the citizens’ militia
by taking away their arms was the reason that right — unlike some other
English rights — was codified in a written Constitution. Justice BREYER’s
assertion that individual self-defense is merely a “subsidiary interest” of the
right to keep and bear arms is profoundly mistaken. He bases that assertion
solely upon the prologue — but that can only show that self-defense had little to
do with the right’s codification; it was the central component of the right
itself. . . .

B

Our interpretation is confirmed by analogous arms-bearing rights in state
constitutions that preceded and immediately followed adoption of the Second
Amendment. Four States adopted analogues to the Federal Second Amendment
in the period between independence and the ratification of the Bill of Rights.
Two of them . . . clearly adopted individual rights unconnected to militia
service. . . . Many colonial statutes required individual arms-bearing for
public-safety reasons — such as the 1770 Georgia law that “for the security and
defence of this province from internal dangers and insurrections” required those
men who qualified for militia duty individually “to carry fire arms” “to places of
public worship.” . . .

We therefore believe that the most likely reading of . . . these pre-Second
Amendment state constitutional provisions is that they secured an individual
right to bear arms for defensive purposes. . . .

Between 1789 and 1820, nine States adopted Second Amendment analogues.
Four of them . . . referred to the right of the people to “bear arms in defence of
themselves and the State.” Another three . . . used the even more
individualistic phrasing that each citizen has the “right to bear arms in defence
of himself and the State.” . . . That of the nine state constitutional protections
for the right to bear arms enacted immediately after 1789 at least seven
unequivocally protected an individual citizen’s right to self-defense is strong
evidence that that is how the founding generation conceived of the right. . . .

C

Justice STEVENS relies on the drafting history of the Second Amendment —
the various proposals in the state conventions and the debates in Congress. It is
dubious to rely on such history to interpret a text that was widely understood to
codify a pre-existing right, rather than to fashion a new one. But even assuming
that this legislative history is relevant, Justice STEVENS flatly misreads the
historical record. . . .

D

We now address how the Second Amendment was interpreted from
immediately after its ratification through the end of the 19th century. . . .
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1. Post-ratification Commentary

Three important founding-era legal scholars interpreted the Second
Amendment in published writings. All three understood it to protect an
individual right unconnected with militia service.

St. George Tucker’s version of Blackstone’s Commentaries, as we explained
above, conceived of the Blackstonian arms right as necessary for self-defense.
He equated that right, absent the religious and class-based restrictions, with the
Second Amendment. . . .

In 1825, William Rawle, a prominent lawyer who had been a member of the
Pennsylvania Assembly that ratified the Bill of Rights, published an influential
treatise, which analyzed the Second Amendment as follows: . . .

“The prohibition is general. No clause in the constitution could by any
rule of construction be conceived to give to congress a power to disarm
the people.

. . . But if in any blind pursuit of inordinate power, either should
attempt it, this amendment may be appealed to as a restraint on both.”
. . .

Joseph Story published his famous Commentaries on the Constitution of the
United States in 1833. Justice STEVENS suggests that “[t]here is not so much as
a whisper” in Story’s explanation of the Second Amendment that favors the
individual-rights view. That is wrong. Story explained that the English Bill of
Rights had also included a “right to bear arms,” a right that, as we have
discussed, had nothing to do with militia service. He then equated the English
right with the Second Amendment:

“§ 1891. A similar provision [to the Second Amendment] in favour of
protestants (for to them it is confined) is to be found in the bill of rights
of 1688, it being declared, ‘that the subjects, which are protestants, may
have arms for their defence suitable to their condition, and as allowed by
law.’ . . . ”

This comparison to the Declaration of Right would not make sense if the
Second Amendment right was the right to use a gun in a militia, which was
plainly not what the English right protected. . . .

Antislavery advocates routinely invoked the right to bear arms for self-
defense. Joel Tiffany, for example, citing Blackstone’s description of the right,
wrote that “the right to keep and bear arms, also implies the right to use them
if necessary in self defence; without this right to use the guaranty would have
hardly been worth the paper it consumed.” . . .

2. Pre-Civil War Case Law

The 19th-century cases that interpreted the Second Amendment universally
support an individual right unconnected to militia service. . . . In the famous
fugitive-slave case of Johnson v. Tompkins, 13 F.Cas. 840 (CCPa 1833), [Justice]
Baldwin, sitting as a circuit judge, cited both the Second Amendment and the
Pennsylvania analogue for his conclusion that a citizen has “a right to carry arms
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in defence of his property or person, and to use them, if either were assailed with
such force, numbers or violence as made it necessary for the protection or safety
of either.”

Many early 19th-century state cases indicated that the Second Amendment
right to bear arms was an individual right unconnected to militia service, though
subject to certain restrictions. . . .

3. Post-Civil War Legislation.

In the aftermath of the Civil War, there was an outpouring of discussion of the
Second Amendment in Congress and in public discourse, as people debated
whether and how to secure constitutional rights for newly free slaves. Since
those discussions took place 75 years after the ratification of the Second
Amendment, they do not provide as much insight into its original meaning as
earlier sources. Yet those born and educated in the early 19th century faced a
widespread effort to limit arms ownership by a large number of citizens; their
understanding of the origins and continuing significance of the Amendment is
instructive.

Blacks were routinely disarmed by Southern States after the Civil War. Those
who opposed these injustices frequently stated that they infringed blacks’
constitutional right to keep and bear arms. Needless to say, the claim was not
that blacks were being prohibited from carrying arms in an organized state
militia. . . .

Congress enacted the Freedmen’s Bureau Act on July 16, 1866. Section 14
stated:

“[T]he right . . . to have full and equal benefit of all laws and
proceedings concerning personal liberty, personal security, and the
acquisition, enjoyment, and disposition of estate, real and personal,
including the constitutional right to bear arms, shall be secured to and
enjoyed by all the citizens . . . without respect to race or color, or
previous condition of slavery . . . .”

The understanding that the Second Amendment gave freed blacks the right to
keep and bear arms was reflected in congressional discussion of the bill, with
even an opponent of it saying that the founding generation “were for every man
bearing his arms about him and keeping them in his house, his castle, for his own
defense.”

Similar discussion attended the passage of the Civil Rights Act of 1871 and the
Fourteenth Amendment. . . .

It was plainly the understanding in the post-Civil War Congress that the
Second Amendment protected an individual right to use arms for self-defense.

4. Post-Civil War Commentators.

Every late-19th-century legal scholar that we have read interpreted the
Second Amendment to secure an individual right unconnected with militia
service. The most famous was the judge and professor Thomas Cooley, who
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wrote a massively popular 1868 Treatise on Constitutional Limitations. Concern-
ing the Second Amendment it said:

“Among the other defences to personal liberty should be mentioned
the right of the people to keep and bear arms . . . . The alternative to
a standing army is ‘a well-regulated militia,’ but this cannot exist unless
the people are trained to bearing arms. How far it is in the power of the
legislature to regulate this right, we shall not undertake to say, as
happily there has been very little occasion to discuss that subject by the
courts.”

That Cooley understood the right not as connected to militia service, but as
securing the militia by ensuring a populace familiar with arms, is made even
clearer in his 1880 work, General Principles of Constitutional Law. The Second
Amendment, he said, “was adopted with some modification and enlargement
from the English Bill of Rights of 1688, where it stood as a protest against
arbitrary action of the overturned dynasty in disarming the people.” . . .

All other post-Civil War 19th-century sources we have found concurred with
Cooley. . . .

E

We now ask whether any of our precedents forecloses the conclusions we have
reached about the meaning of the Second Amendment.

United States v. Cruikshank, 92 U.S. 542 (1876), in the course of vacating the
convictions of members of a white mob for depriving blacks of their right to keep
and bear arms, held that the Second Amendment does not by its own force apply
to anyone other than the Federal Government. . . . The limited discussion of the
Second Amendment in Cruikshank supports, if anything, the individual-rights
interpretation. . . .23

Justice STEVENS places overwhelming reliance upon this Court’s decision in
United States v. Miller. “Hundreds of judges,” we are told, “have relied on the
view of the amendment we endorsed there,” and “even if the textual and
historical arguments on both side of the issue were evenly balanced, respect for
the well-settled views of all of our predecessors on this Court, and for the rule of
law itself . . . would prevent most jurists from endorsing such a dramatic
upheaval in the law.” And what is, according to Justice STEVENS, the holding of
Miller that demands such obeisance? That the Second Amendment “protects the
right to keep and bear arms for certain military purposes, but that it does not
curtail the legislature’s power to regulate the nonmilitary use and ownership of
weapons.”

Nothing so clearly demonstrates the weakness of Justice STEVENS’ case.
Miller did not hold that and cannot possibly be read to have held that. The

23 With respect to Cruikshank’s continuing validity on incorporation, a question not presented by
this case, we note that Cruikshank also said that the First Amendment did not apply against the
States and did not engage in the sort of Fourteenth Amendment inquiry required by our later cases.
Our later decisions . . . reaffirmed that the Second Amendment applies only to the Federal
Government.

10 JUDICIAL POWER PART I

0010 [ST: 1] [ED: 10000] [REL: 2009S] Composed: Mon Jul 13 16:17:08 EDT 2009
XPP 8.1C.1 Patch #5 LS000000 nllp 3522 [PW=468pt PD=684pt TW=348pt TD=600pt]

VER: [LS000000-Master:07 Jul 09 02:10][MX-SECNDARY: 01 Jul 09 10:33][TT-: 25 Jun 09 10:01 loc=usa unit=03522-supp01] 0


