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Chapter 1

TERRITORIAL (PERSONAL) JURISDICTION

D. INTERNATIONAL PERSONAL JURISDICTION
1. Same Tests, Similar Application
At Text page 46, add as Note 10:

The Supreme Court further explored personal jurisdiction in an
international context in Goodyear Dunlop Tires Operations, S.A. v. Brown,
131 S. Ct. 2846 (2011) and in J. Mcintyre Machinery, Ltd. v. Nicastro, 131 S.
Ct. 2780 (2011).

In Goodyear, a bus accident in France killed two boys from North
Carolina. The boys’ parents sued The Goodyear Tire and Rubber Company,
an Ohio corporation, and three of that company’s foreign subsidiaries,
alleging that the accident was caused by a defective tire made in Turkey at
the plant of one of the subsidiaries. The parents venued the action in North
Carolina state court, and the three foreign subsidiaries challenged personal
jurisdiction. A unanimous Supreme Court upheld the defense.

Because the episode-in-suit, the bus accident, occurred in France, and
the tire alleged to have caused the accident was manufactured and sold
abroad, North Carolina courts lacked specific jurisdiction to adjudicate
the controversy. . . . Were the foreign subsidiaries nonetheless
amenable to general jurisdiction in North Carolina courts? Confusing
or blending general and specific jurisdictional inquiries, the North
Carolina courts answered yes. Some of the tires made abroad by
Goodyear’s foreign subsidiaries, the North Carolina Court of Appeals
stressed, had reached North Carolina through “the stream of
commerce”’; that connection, the Court of Appeals believed, gave North
Carolina courts the handle needed for the exercise of general
jurisdiction over the foreign corporations. [Citation omitted]

A connection so limited between the forum and the foreign corporation,
we hold, is an inadequate basis for the exercise of general jurisdiction.
Such a connection does not establish the “continuous and systematic”
affiliation necessary to empower North Carolina courts to entertain
claims unrelated to the foreign corporation’s contacts with the State.



131 S. Ct. at 2851.

Perkins v. Benguet Consolidated Mining Co., 342 U.S. 437 (1952) thus
remains the only Supreme Court decision post-International Shoe Co. v.
Washington, 326 U.S. 310 (1945) in which general jurisdiction has been
deemed applicable. The Supreme Court thinks that: “For an individual, the
paradigm forum for the exercise of general jurisdiction is the individual’s
domicile; for a corporation, it is an equivalent place, one in which the
corporation is fairly regarded as at home.” 131 S. Ct. at 2853-54. It is
doubtful whether anything else counts as enough for the exercise of general
jurisdiction, especially after Goodyear.

A more complex issue is presented in Mcintyre. In that case, plaintiff
Nicastro was injured while using a metal-shearing machine manufactured by
defendant Mcintyre. Nicastro sued in New dJersey, where the accident
occurred. Mcintyre was incorporated in England, operated there, and made
the relevant machine there. An independent distributor sold Mcintyre’s
machines in the United States and sold only one machine (the relevant one)
in New Jersey. Effectively, Mcintyre’s only contact with New Jersey was its
general desire that the independent American distributor sell Mcintyre
machines to anyone in the United States willing to buy them. The question
presented, therefore, was whether a New Jersey state court could properly
exercise personal jurisdiction over Mcintyre, a foreign manufacturer, so long
as Mcintyre “[knew] or should know that its products are distributed through
a nationwide distribution system that might lead to those products being sold
in any of the fifty states.” 131 S. Ct. at 2785 (quoting from the New Jersey
Supreme Court decision).

Justice Kennedy’s plurality opinion, joined by Chief Justice Roberts,
and Justices Scalia and Thomas, said no, “The defendant’s transmission of
goods permits the exercise of jurisdiction only where the defendant can be
said to have targeted the forum; as a general rule, it is not enough that the
defendant might have predicted that its goods will reach the forum State.”
131 S. Ct. at 2788. In so opining, the plurality took to task Justice Brennan’s
opinion in Asahi for in effect saying that when a defendant places a product
into the stream of commerce, personal jurisdiction is still fair under the Due
Process Clause as long as the defendant could foresee suit in the relevant
jurisdiction. Id. “Justice Brennan’s concurrence, advocating a rule based on
general notions of fairness and foreseeability, is inconsistent with the
premises of lawful judicial power. This Court’s precedents make clear that it
1s the defendant’s actions, not his expectations, that empower a State’s courts
to subject him to judgment.” 131 S. Ct. at 2789.



But Justices Breyer and Alito only concurred in the judgment in
Mcintyre, not Justice Kennedy’s reasoning. 131 S. Ct. at 2792-93. The two
concurring Justices concluded that the New dJersey Supreme Court’s
articulated test was too automatic in favor of jurisdiction and that Justice
Kennedy’s plurality-opinion test was too strict. Justices Breyer and Alito
instead reasoned that the plaintiff simply failed to prove that the single sale
to New Jersey on the facts of the case supported an exercise of specific
personal jurisdiction.

Justice Ginsburg then dissented, along with Justices Sotomayor and
Kagan. These three Justices opined that Mcintyre should not be able to
escape personal jurisdiction in New Jersey merely through the device of using
an independent distributor. Instead, if Mcintyre “targeted the United States
(including all the States that constitute the Nation),” 131 S. Ct. at 2797, then
Mcintyre should be subject to suit in a specific state such as New Jersey. The
three dissenters concluded that the effort to take to task Justice Brennan’s
concurring opinion in Asahi was effectively unnecessary, and that, in any
event, Asahi was an easily distinguishable case. 131 S. Ct. at 2802-03.

What, then, does Mcintyre mean? That is hard to say. It did not give
the clear guidance on “stream of commerce” personal jurisdiction theory for
which some readers hoped. Plainly, it is not enough for a plaintiff to assert
personal jurisdiction in a particular state merely on the basis that the
defendant introduced a product into commerce that conceivably could wind
up in the state. But that is not new law. Beyond that, Mcintyre will have to
be construed narrowly in accordance with the Marks doctrine, i.e. when no
single rationale commands a majority, “the holding of the Court may be
viewed as that position taken by those Members who concurred in the
judgmen|[t] on the narrowest grounds.” Marks v. United States, 430 U.S. 188,
193 (1977). Sweeping generalizations do not flow from the case.


http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1977118739&referenceposition=993&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=708&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=69FD4605&tc=-1&ordoc=1988078738
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1977118739&referenceposition=993&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=708&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=69FD4605&tc=-1&ordoc=1988078738

Chapter 2

SUBJECT MATTER JURISDICTION

B: THE TWO MAJOR TYPES OF FEDERAL SUBJECT MATTER
JURISDICTION

At page 94, concerning the citizenship of corporations, the Supreme
Court held in The Hertz Corp. v. Friend, 130 S.Ct. 1181 (2010), that the
principal place of business is the “nerve center.” This is the place where
corporate decisions are made, and will usually be the headquarters. The
decision puts and end to the debate over whether courts are to consider the
“nerve center” or the “muscle center” or some combination (“place of
activities”) in assessing the principal place of business.

C. SUPPLEMENTAL JURISDICTION
2. Statutory Analysis

At page 101, please replace Hypo #3 and the succeeding paragraph as
follows:

Two plaintiffs, P-1 and P-2, both citizens of New York, join in a
single case to sue D, who is a citizen of Florida. The claims arise
from the same nucleus of operative fact and arise under state
law. P-1’s claim against D exceeds $75,000. P-2’s claim against
D, however, is for $50,000. Right away we see that P-1’s claim
against D satisfies the reqts for diversity of citizenship. But P-
2’s claim against D does not. Although the parties are of diverse
citizenship, that claim does not exceed $75,000. Moreover,
because the case is not brought by a single plaintiff against a
single defendant, the two claims cannot be aggregated. And
since the claim arises under state law, it will not invoke federal
question jurisdiction.

So what happens to the claim by P-2? In Clark v. Paul Gray,
Inc., 306 U.S. 583 (1939), the Supreme Court held that it could
not be joined in the same case as P-1’s claim. It concluded that
each claim must meet the amount-in controversy requirement.
Because P-2’s claim does not, it must be dismissed. P-1’s claim
against D, however, can remain in federal court because it
invoked diversity of citizenship jurisdiction.
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D. EXPANSION OF JURISDICTION THROUGH
STATUTORY GRANTS BASED UPON MINIMAL
DIVERSITY

At page 154, before Note on Burden of Proof on Removal, add:

Obviously, the exceptions to CAFA require the district court to
consider several factors in deciding whether to keep a case. In considering
these factors, does the court limit itself to pleadings, or is it to look at
evidence? The Ninth Circuit has held that a court must apply the local
controversy exception to CAFA on the face of the pleadings only. It notes
that there are three elements to that exception, and relies on statutory
language on each. First, whether “significant relief is sought” — the court
concludes that “sought” implies that it is limited to the pleadings. Second is
whether defendant’s “alleged conduct forms a significant basis for the claims

i

asserted by the proposed plaintiff class.” Here, too, the court concludes that
it is limited to pleadings and may not look at evidence. But the third
requirement is different. It is whether defendant “is a citizen of the” forum
state. The use of “is” here implies that a fact must be established by
evidence, not merely asserted in pleadings. Coleman v. Estes Express Lines,
Inc., 631 F.3d 1010 (9th Cir. 2011). The court was motivated in part by a fear
that considering evidence on such matters as how many class members were
citizens of the forum would force mini-trials on topics that overlapped with

consideration of the merits.

Earlier decisions from two other courts are consistent with the Ninth
Circuit approach of relying on pleadings. Coffey v. Freeport McMoran Copper
& Gold, 581 F.3d 1240, 1245 (10th Cir. 2009); Kaufman v. Allstate N.J. Ins.
Co., 561 F.3d 144, 157 (3d Cir. 2009).

On the other hand, the Eleventh Circuit has looked at extrinsic
evidence on the “significant basis” element, though it failed to address why or

whether the evidence was properly considered. Evans v. Walter Indus., Inc.,
449 F.3d 1159, 1167-1168 (11th Cir. 2006).



At page 154, in Note on Burden of Proof on Removal, add:

The Seventh Circuit has decided two especially interesting CAFA
cases. In In re Sprint Nextel Corp., 593 F.3d 669 (7th Cir. 2010), plaintiffs
brought a class action in state court, alleging that Sprint Nextel, a Kansas
corporation, had conspired with other cellphone providers to impose
artificially high prices for text messaging. The putative class consisted of
Kansas residents with local telephone or billing numbers.

After defendant removed the case to federal court, plaintiffs argued
that the home-state exception to CAFA applied. The Seventh Circuit,
adopting a holding from the First Circuit, held that the home-state
exception’s reference to two-thirds means two-thirds of the members of the
present class only, and not two-thirds of all plaintiffs in all related actions.
The statutory reference to plural classes addresses a single case in which
more than one class is asserted, and not multiple related cases. 593 F.3d at
672, citing Hanaford Bros. Co. Customer Data Security Breach Litig., 564
F.3d 75, 78-79 (1st Cir. 2009).

Nonetheless, the court concluded that the plaintiffs failed to satisfy
their evidentiary burden of proving application of the exception by a
preponderance of the evidence. The home-state exception requires that two-
thirds of the class members be citizens (not residents) of the forum. Plaintiffs
presented Kansas cell phone numbers and mailing addresses as evidence that
two-thirds of the specified class were Kansas citizens. The court concluded,
however, that this evidence, while perhaps indicating residence, was too
speculative to show citizenship. It remanded to the district court with
instructions that that court permit the plaintiffs to try again to demonstrate
application of the home-state exception.

In Cunningham Charter Corp. v. Learjet, Inc., 592 F.3d 905 (7th Cir.
2010), plaintiffs sued in Illinois state court, alleging breach of warranty and
product liability claims against Learjet, which is an Illinois corporation.
Learjet removed the case to federal court, after which plaintiff moved to
certify two classes. The district court denied certification and concluded that
its refusal to certify a class eliminated federal jurisdiction under CAFA.
Therefore, it remanded the case to state court. Learjet petitioned for leave to
appeal the order of remand, arguing that refusal to certify did not destroy a
federal court's jurisdiction.



The Seventh Circuit, in an opinion by Judge Posner, agreed. It
concluded that subject matter jurisdiction attaches when the case is filed,
which 1is, obviously, before any class is certified. Thus, “federal jurisdiction
under the Class Action Fairness Act does not depend on certification. . . .”
592 F.3d at 806, citing Vega v. T-Mobile USA, Inc., 564 F.3d 1256, 1268 n.12
(11th Cir. 2009). It held that jurisdiction attaches when a class action is filed
which will always happen prior to a ruling on certification. Rejection of

certification does not divest the federal court of subject matter jurisdiction.



Chapter 3

JOINDER OF PARTIES AND CLAIMS

B. CLASS LITIGATION

Note: The American Law Institute’s Principles of the Law of Aggregate
Litigation were adopted and promulgated by the Institute on May 20, 2009,
and have now been published in final form without substantial change from
the provisions of the proposed final draft discussed at points though out this
chapter. See, e.g., Text, pages 198, 259-60, 262-63, 268, 270-72, 279, 289, 308,
326-27, 331.

2. Class Actions under Federal Rule 23
a. Rule 23(a) Requirements

At Text, page 169, insert the following parenthetical at the end of
subdivision 2.a.:

(The importance of complying with Rule 23 is underscored by the Supreme
Court’s decision in Shady Grove Orthopedic Associates v. Allstate Insurance
Co., 130 S.Ct. 1431 (2010), holding that, in a diversity case, Rule 23
permitted certification of a class action to recover statutory penalties
prescribed by New York law even though New York rules of civil practice
barred the maintenance of class actions to recover such penalties. This
application of the FErie doctrine, which has generated considerable
controversy, commanded no majority opinion. dJustice Scalia, writing for
himself and Justices Roberts, Thomas, and Sotomayor, concluded that Rule
23 clearly applied and was valid under the Rules Enabling Act because it
regulated the manner and means of enforcing substantive rights, rather than
the definition of those rights. Justice Ginsburg in a dissent joined by Justices
Kennedy, Breyer, and Alito, concluded that New York law should be
interpreted in light of important state regulatory interests, and that so
construed, it was not in conflict with Rule 23 because it governed only the
eligibility for a particular remedy, rather than the procedural aspects of class
certification. dJustice Stevens, who provided the necessary fifth vote for the
majority, did not join in its reasoning. Rather, he argued that some state
rules procedural in form nevertheless may be so bound up with state
definitions of substantive rights that they must govern to avoid infringing the
Rules of Decision Act’s mandate that the Federal Rules must not abridge,
enlarge or modify any substantive right. However, in his view, the New York
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rule did not fall into that category. In view of the fractured nature of the
decision, its future implications are uncertain. See generally Richard D.
Freer and Thomas C. Arthur, The Irrepressible Influence of Byrd, 44
Creighton L. Rev. 61 (2010); Stephen B. Burbank and Tobias Barrington
Wolff, Redeeming the Missed Opportunities of Shady Grove, 159 U. Pa. L.
Rev. 17 (2010).)

iii. Commonality and Typicality

At Text, page 179, insert the following sentence at the end of the first
partial paragraph:

This conclusion undoubtedly will be revised in light of the Supreme Court’s
decision in Wal-Mart Stores, Inc. v. Dukes, infra. After Dukes, the
“commonality” issue 1is likely to pose a significant obstacle to class
certification in all class actions.

At Text, page 179, numbered paragraph 2, revise the first sentence of
the paragraph to read as follows:

“In fact, before the Supreme Court’s 2011 decision in Wal-Mart Stores, Inc. v.
Dukes, the commonality requirement rarely appeared to be determinative . . .
[etc.]”

At Text pages 182 through page 185, paragraph 2, Dukes v. Wal-Mart
Stores, Inc.:

Replace this material with the following:

In Dukes v. Wal-Mart Stores, Inc.—which may be the largest
employment discrimination class action in history—the Ninth Circuit, in a
lengthy six-to-five en banc opinion, substantially affirmed the district court’s
certification, under Rule 23(b)(2) (discussed infra), of a nationwide class
action alleging that Wal-Mart had engaged in gender discrimination in pay
and promotions in violation of Title VII of the Civil Rights Act of 1964
throughout its operations. Plaintiffs sought declaratory and injunctive relief,
back pay, and punitive (but not compensatory) damages on behalf of the
class. In the following principal opinion, the Supreme Court reversed,
holding that class certification was improper, both (1) because the
“commonality” requirement of Rule 23(a) was not satisfied, and (2) because
the action did not meet the requirements for certification under Rule 23(b)(2).
The Court was unanimous on the second point, which is discussed infra, part
B.2.b.11, dealing with subdivision (b)(2). By contrast, the Court divided five-



to-four on whether the “commonality” requirement of Rule 23(a) was
satisfied:

WAL-MART STORES, INC. v. DUKES
Supreme Court of the United States
564 U.S. (2011)

JUSTICE SCALIA delivered the opinion of the Court.

We are presented with one of the most expansive class actions ever. The
District Court and the Court of Appeals approved the certification of a class
comprising about one and a half million plaintiffs, current and former female
employees of petitioner Wal-Mart who allege that the discretion exercised by
their local supervisors over pay and promotion matters violates Title VII by
discriminating against women. In addition to injunctive and declaratory
relief, the plaintiffs seek an award of backpay. We consider whether the
certification of the plaintiff class was consistent with Federal Rules of Civil
Procedure 23(a) and (b)(2).

I
A

Petitioner Wal-Mart is the Nation’s largest private employer. It operates
four types of retail stores throughout the country: Discount Stores,
Supercenters, Neighborhood Markets, and Sam’s Clubs. Those stores are
divided into seven nationwide divisions, which in turn comprise 41 regions of
80 to 85 stores apiece. Each store has between 40 and 53 separate
departments and 80 to 500 staff positions. In all, Wal-Mart operates
approximately 3,400 stores and employs more than one million people.

Pay and promotion decisions at Wal-Mart are generally committed to local
managers’ broad discretion, which 1is exercised “in a largely subjective
manner.” Local store managers may increase the wages of hourly employees
(within limits) with only limited corporate oversight. As for salaried
employees, such as store managers and their deputies, higher corporate

authorities have discretion to set their pay within preestablished ranges.

Promotions work in a similar fashion. Wal-Mart permits store managers
to apply their own subjective criteria when selecting candidates as “support
managers,” which is the first step on the path to management. Admission to
Wal-Mart’s management training program, however, does require that a
candidate meet certain objective criteria, including an above-average
performance rating, at least one year’s tenure in the applicant’s current
position, and a willingness to relocate. But except for those requirements,

10



regional and district managers have discretion to use their own judgment
when selecting candidates for management training. Promotion to higher
office—e.g., assistant manager, co-manager, or store manager—is similarly at
the discretion of the employee’s superiors after prescribed objective factors
are satisfied.

B

The named plaintiffs in this lawsuit, representing the 1.5 million
members of the certified class, are three current or former Wal-Mart
employees who allege that the company discriminated against them on the
basis of their sex by denying them equal pay or promotions, in violation of
Title VII of the Civil Rights Act of 1964, 78 Stat. 253, as amended, 42 U. S. C.
§2000e-1 et seq.

These plaintiffs, respondents here, do not allege that Wal-Mart has any
express corporate policy against the advancement of women. Rather, they
claim that their local managers’ discretion over pay and promotions is
exercised disproportionately in favor of men, leading to an unlawful disparate
impact on female employees, see 42 U. S. C. §2000e—2(k). And, respondents
say, because Wal-Mart is aware of this effect, its refusal to cabin its
managers’ authority amounts to disparate treatment, see §2000e—2(a). Their
complaint seeks injunctive and declaratory relief, punitive damages, and
backpay. It does not ask for compensatory damages.

Importantly for our purposes, respondents claim that the discrimination
to which they have been subjected is common to all Wal-Mart’s female
employees. The basic theory of their case is that a strong and uniform
“corporate culture” permits bias against women to infect, perhaps
subconsciously, the discretionary decisionmaking of each one of Wal-Mart’s
thousands of managers—thereby making every woman at the company the
victim of one common discriminatory practice. Respondents therefore wish to
litigate the Title VII claims of all female employees at Wal-Mart’s stores in a
nationwide class action.

C

Class certification is governed by Federal Rule of Civil Procedure 23.
Under Rule 23(a), the party seeking certification must demonstrate, first,
that:

“(1) the class is so numerous that joinder of all members is impracticable,

11



“(2) there are questions of law or fact common to the class,

“(3) the claims or defenses of the representative parties are typical of the
claims or defenses of the class, and

“(4) the representative parties will fairly and adequately protect the
interests of the class” (paragraph breaks added).

Second, the proposed class must satisfy at least one of the three
requirements listed in Rule 23(b). Respondents rely on Rule 23(b)(2), which
applies when “the party opposing the class has acted or refused to act on
grounds that apply generally to the class, so that final injunctive relief or
corresponding declaratory relief is appropriate respecting the class as a
whole.”

Invoking these provisions, respondents moved the District Court to certify
a plaintiff class consisting of “‘[a]ll women employed at any Wal-Mart
domestic retail store at any time since December 26, 1998, who have been or
may be subjected to Wal-Mart’s challenged pay and management track
promotions policies and practices.”” As evidence that there were indeed
“questions of law or fact common to” all the women of Wal-Mart, as Rule
23(a)(2) requires, respondents relied chiefly on three forms of proof:
statistical evidence about pay and promotion disparities between men and
women at the company, anecdotal reports of discrimination from about 120 of
Wal-Mart’s female employees, and the testimony of a sociologist, Dr. William
Bielby, who conducted a “social framework analysis” of Wal-Mart’s “culture”
and personnel practices, and concluded that the company was “vulnerable” to
gender discrimination. . . .

D

A divided en banc Court of Appeals substantially affirmed the District
Court’s certification order. The majority concluded that respondents’
evidence of commonality was sufficient to “raise the common question
whether Wal-Mart’s female employees nationwide were subjected to a single
set of corporate policies (not merely a number of independent discriminatory
acts) that may have worked to unlawfully discriminate against them in
violation of Title VII.” It also agreed with the District Court that the named
plaintiffs’ claims were sufficiently typical of the class as a whole to satisfy
Rule 23(a)(3), and that they could serve as adequate class representatives,
see Rule 23(a)(4). With respect to the Rule 23(b)(2) question, the Ninth
Circuit held that respondents’ backpay claims could be certified as part of a
(b)(2) class because they did not “predominat[e]” over the requests for
declaratory and injunctive relief, meaning they were not “superior in

12



strength, influence, or authority” to the nonmonetary claims.4

Finally, the Court of Appeals determined that the action could be
manageably tried as a class action because the District Court could adopt the
approach the Ninth Circuit approved in Hilao v. Estate of Marcos, 103 F. 3d
767, 782-787 (1996). There compensatory damages for some 9,541 class
members were calculated by selecting 137 claims at random, referring those
claims to a special master for valuation, and then extrapolating the validity
and value of the untested claims from the sample set. The Court of Appeals
“s[aw] no reason why a similar procedure to that used in Hilao could not be
employed in this case.” . .. It would allow Wal-Mart “to present individual
defenses in the randomly selected ‘sample cases,” thus revealing the
approximate percentage of class members whose unequal pay or
nonpromotion was due to something other than gender discrimination.”

II

The class action is “an exception to the usual rule that litigation is
conducted by and on behalf of the individual named parties only.” . .. In
order to justify a departure from that rule, “a class representative must be
part of the class and ‘possess the same interest and suffer the same injury’ as
the class members.” East Tex. Motor Freight System, Inc. v. Rodriguez, 431
U. S. 395, 403 (1977) . ... Rule 23(a) ensures that the named plaintiffs are
appropriate representatives of the class whose claims they wish to litigate.
The Rule’s four requirements—numerosity, commonality, typicality, and
adequate representation—“effectively ‘limit the class claims to those fairly
encompassed by the named plaintiff’s claims.”” General Telephone Co. of
Southwest v. Falcon, 457 U. S. 147, 156 (1982) . . ..

A

The crux of this case is commonality—the rule requiring a plaintiff to
show that “there are questions of law or fact common to the class.” Rule

4 To enable that result, the Court of Appeals trimmed the (b)(2) class in two ways:
First, it remanded that part of the certification order which included respondents’
punitive-damages claim in the (b)(2) class, so that the District Court might consider
whether that might cause the monetary relief to predominate. Second, it accepted in
part Wal-Mart’s argument that since class members whom it no longer employed
had no standing to seek injunctive or declaratory relief, as to them monetary claims
must predominate. It excluded from the certified class “those putative class
members who were no longer Wal-Mart employees at the time Plaintifts’ complaint
was filed’ (emphasis added).

13



23(a)(2).> That language is easy to misread, since “[a]ny competently crafted
class complaint literally raises common ‘questions.’” Nagareda, Class
Certification in the Age of Aggregate Proof, 84 N.Y. U. L. Rev. 97, 131-132
(2009). For example: Do all of us plaintiffs indeed work for Wal-Mart? Do our
managers have discretion over pay? Is that an unlawful employment
practice? What remedies should we get? Reciting these questions is not
sufficient to obtain class certification. Commonality requires the plaintiff to
demonstrate that the class members “have suffered the same injury,” Falcon,
supra, at 157. This does not mean merely that they have all suffered a
violation of the same provision of law. Title VII, for example, can be violated
In many ways—by intentional discrimination, or by hiring and promotion
criteria that result in disparate impact, and by the use of these practices on
the part of many different superiors in a single company. Quite obviously, the
mere claim by employees of the same company that they have suffered a Title
VII injury, or even a disparate-impact Title VII injury, gives no cause to
believe that all their claims can productively be litigated at once. Their
claims must depend upon a common contention—for example, the assertion
of discriminatory bias on the part of the same supervisor. That common
contention, moreover, must be of such a nature that it is capable of classwide
resolution—which means that determination of its truth or falsity will
resolve an issue that is central to the validity of each one of the claims in one
stroke.

“What matters to class certification ... is not the raising of common
‘questions’—even in droves—but, rather the capacity of a classwide
proceeding to generate common answers apt to drive the resolution of
the litigation. Dissimilarities within the proposed class are what have
the potential to impede the generation of common answers.” Nagareda,
supra, at 132.

Rule 23 does not set forth a mere pleading standard. A party seeking class
certification must affirmatively demonstrate his compliance with the Rule—
that is, he must be prepared to prove that there are in fact sufficiently
numerous parties, common questions of law or fact, etc. We recognized in
Falcon that “sometimes it may be necessary for the court to probe behind the
pleadings before coming to rest on the certification question,” 457 U. S., at
160, and that certification is proper only if “the trial court is satisfied, after a
rigorous analysis, that the prerequisites of Rule 23(a) have been satisfied,”
id., at 161; see id., at 160 (“[A]ctual, not presumed, conformance with Rule

5 In light of our disposition of the commonality question, however, it is unnecessary
to resolve whether respondents have satisfied the typicality and adequate-
representation requirements of Rule 23(a).
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23(a) remains ... indispensable”). Frequently that “rigorous analysis” will
entail some overlap with the merits of the plaintiff’s underlying claim. That
cannot be helped. “‘[Tlhe class determination generally involves
considerations that are enmeshed in the factual and legal issues comprising
the plaintiff’s cause of action.”” Falcon, supra, at 160 . . . .6 Nor is there
anything unusual about that consequence: The necessity of touching aspects
of the merits in order to resolve preliminary matters, e.g., jurisdiction and
venue, 1s a familiar feature of litigation. See Szabo v. Bridgeport Machines,
Inc., 249 F. 3d 672, 676-677 (CA7 2001) (Easterbrook, J.).

In this case, proof of commonality necessarily overlaps with respondents’
merits contention that Wal-Mart engages in a pattern or practice of
discrimination.” That is so because, in resolving an individual’s Title VII

6 A statement in one of our prior cases, Kisenv. Carlisle & Jacquelin, 417 U. S. 156,
177 (1974), is sometimes mistakenly cited to the contrary: “We find nothing in either
the language or history of Rule 23 that gives a court any authority to conduct a
preliminary inquiry into the merits of a suit in order to determine whether it may be
maintained as a class action.” But in that case, the judge had conducted a
preliminary inquiry into the merits of a suit, not in order to determine the propriety
of certification under Rules 23(a) and (b) (he had already done that), but in order to
shift the cost of notice required by Rule 23(c)(2) from the plaintiff to the defendants.
To the extent the quoted statement goes beyond the permissibility of a merits
inquiry for any other pretrial purpose, it is the purest dictum and is contradicted by
our other cases.

Perhaps the most common example of considering a merits question at the Rule 23
stage arises in class-action suits for securities fraud. Rule 23(b)(3)’s requirement
that “questions of law or fact common to class members predominate over any
questions affecting only individual members” would often be an insuperable barrier
to class certification, since each of the individual investors would have to prove
reliance on the alleged misrepresentation. But the problem dissipates if the
plaintiffs can establish the applicability of the so-called “fraud on the market”
presumption, which says that all traders who purchase stock in an efficient market
are presumed to have relied on the accuracy of a company’s public statements. To
invoke this presumption, the plaintiffs seeking 23(b)(3) certification must prove that
their shares were traded on an efficient market, . . . an issue they will surely have
to prove again at trial in order to make out their case on the merits.

7In a pattern-or-practice case, the plaintiff tries to “establish by a preponderance of
the evidence that ... discrimination was the company’s standard operating

procedurel,] the regular rather than the unusual practice.” Teamsters v. United
States, 431 U. S. 324, 358 (1977) . . .. If he succeeds, that showing will support a
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claim, the crux of the inquiry is “the reason for a particular employment
decision,” Cooper v. Federal Reserve Bank of Richmond, 467 U. S. 867, 876
(1984). Here respondents wish to sue about literally millions of employment
decisions at once. Without some glue holding the alleged reasons for all those
decisions together, it will be impossible to say that examination of all the
class members’ claims for relief will produce a common answer to the crucial
question why was I disfavored.

B

This Court’s opinion in Falcon describes how the commonality issue must
be approached. There an employee who claimed that he was deliberately
denied a promotion on account of race obtained certification of a class
comprising all employees wrongfully denied promotions and all applicants
wrongfully denied jobs. . . . We rejected that composite class for lack of
commonality and typicality, explaining:

“Conceptually, there is a wide gap between (a) an individual’s claim
that he has been denied a promotion [or higher pay] on discriminatory
grounds, and his otherwise unsupported allegation that the company
has a policy of discrimination, and (b) the existence of a class of
persons who have suffered the same injury as that individual, such
that the individual’s claim and the class claim will share common
questions of law or fact and that the individual’s claim will be typical
of the class claims.”

Falcon suggested two ways in which that conceptual gap might be bridged.
First, if the employer “used a biased testing procedure to evaluate both
applicants for employment and incumbent employees, a class action on behalf
of every applicant or employee who might have been prejudiced by the test
clearly would satisfy the commonality and typicality requirements of Rule
23(a).” Id., at 159, n.15. Second, “[s]ignificant proof that an employer
operated under a general policy of discrimination conceivably could justify a
class of both applicants and employees if the discrimination manifested itself
in hiring and promotion practices in the same general fashion, such as
through entirely subjective decisionmaking processes.” Ibid. We think that
statement precisely describes respondents’ burden in this case. The first
manner of bridging the gap obviously has no application here; Wal-Mart has
no testing procedure or other companywide evaluation method that can be

rebuttable inference that all class members were victims of the discriminatory
practice, and will justify “an award of prospective relief,” such as “an injunctive
order against the continuation of the discriminatory practice.” Teamsters, supra, at
361.
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charged with bias. The whole point of permitting discretionary
decisionmaking is to avoid evaluating employees under a common standard.

The second manner of bridging the gap requires “significant proof” that
Wal-Mart “operated under a general policy of discrimination.” That is
entirely absent here. Wal-Mart’s announced policy forbids sex discrimination,
and as the District Court recognized the company imposes penalties for
denials of equal employment opportunity. The only evidence of a “general
policy of discrimination” respondents produced was the testimony of Dr.
William Bielby, their sociological expert. Relying on “social framework”
analysis, Bielby testified that Wal-Mart has a “strong corporate culture,” that
makes it “ ‘vulnerable’” to “gender bias.” He could not, however, “determine
with any specificity how regularly stereotypes play a meaningful role in
employment decisions at Wal-Mart. At his deposition . . . Dr. Bielby conceded
that he could not calculate whether 0.5 percent or 95 percent of the
employment decisions at Wal-Mart might be determined by stereotyped
thinking.” 222 F. R. D. 189, 192 (ND Cal. 2004). The parties dispute whether
Bielby’s testimony even met the standards for the admission of expert
testimony under Federal Rule of Civil Procedure 702 and our Daubert case,
see Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U. S. 579 (1993). The
District Court concluded that Daubert did not apply to expert testimony at
the certification stage of class-action proceedings. We doubt that is so, but
even if properly considered, Bielby’s testimony does nothing to advance
respondents’ case. “[W]hether 0.5 percent or 95 percent of the employment
decisions at Wal-Mart might be determined by stereotyped thinking” is the
essential question on which respondents’ theory of commonality depends. If
Bielby admittedly has no answer to that question, we can safely disregard
what he has to say. It is worlds away from “significant proof ” that Wal-Mart
“operated under a general policy of discrimination.”

C

The only corporate policy that the plaintiffs’ evidence convincingly
establishes 1s Wal-Mart’s “policy” of allowing discretion by local supervisors
over employment matters. On its face, of course, that is just the opposite of a
uniform employment practice that would provide the commonality needed for
a class action; it is a policy against having uniform employment practices. It
1s also a very common and presumptively reasonable way of doing business—
one that we have said “should itself raise no inference of discriminatory
conduct,” Watson v. Fort Worth Bank & Trust, 487 U. S. 977, 990 (1988).

To be sure, we have recognized that, “in appropriate cases,” giving
discretion to lower-level supervisors can be the basis of Title VII liability
under a disparate-impact theory—since “an employer’s undisciplined system
of subjective decisionmaking [can have] precisely the same effects as a system
pervaded by impermissible intentional discrimination.” Id., at 990-991. But
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the recognition that this type of Title VII claim “can” exist does not lead to
the conclusion that every employee in a company using a system of discretion
has such a claim in common. To the contrary, left to their own devices most
managers in any corporation—and surely most managers in a corporation
that forbids sex discrimination—would select sex-neutral, performance-based
criteria for hiring and promotion that produce no actionable disparity at all.
Others may choose to reward various attributes that produce disparate
impact—such as scores on general aptitude tests or educational
achievements. And still other managers may be guilty of intentional
discrimination that produces a sex-based disparity. In such a company,
demonstrating the invalidity of one manager’s use of discretion will do
nothing to demonstrate the invalidity of another’s. A party seeking to certify
a nationwide class will be unable to show that all the employees’ Title VII
claims will in fact depend on the answers to common questions.

Respondents have not identified a common mode of exercising discretion
that pervades the entire company—aside from their reliance on Dr. Bielby’s
social frameworks analysis that we have rejected. In a company of Wal-
Mart’s size and geographical scope, it is quite unbelievable that all managers
would exercise their discretion in a common way without some common
direction. Respondents attempt to make that showing by means of statistical
and anecdotal evidence, but their evidence falls well short.

The statistical evidence consists primarily of regression analyses
performed by Dr. Richard Drogin, a statistician, and Dr. Marc Bendick, a
labor economist. Drogin conducted his analysis region-by-region, comparing
the number of women promoted into management positions with the
percentage of women in the available pool of hourly workers. After
considering regional and national data, Drogin concluded that “there are
statistically significant disparities between men and women at Wal-Mart . . .
[and] these disparities ... can be explained only by gender discrimination.”
Bendick compared work-force data from Wal-Mart and competitive retailers
and concluded that Wal-Mart “promotes a lower percentage of women than
1ts competitors.”

Even if they are taken at face value, these studies are insufficient to
establish that respondents’ theory can be proved on a classwide basis. ... As
Judge Ikuta observed in her dissent, “[ijnformation about disparities at the
regional and national level does not establish the existence of disparities at
individual stores, let alone raise the inference that a company-wide policy of
discrimination i1s implemented by discretionary decisions at the store and
district level.” A regional pay disparity, for example, may be attributable to
only a small set of Wal-Mart stores, and cannot by itself establish the
uniform, store-by-store disparity upon which the plaintiffs’ theory of
commonality depends.
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There 1s another, more fundamental, respect in which respondents’
statistical proof fails. Even if it established (as it does not) a pay or promotion
pattern that differs from the nationwide figures or the regional figures in all
of Wal-Mart’s 3,400 stores, that would still not demonstrate that
commonality of issue exists. Some managers will claim that the availability of
women, or qualified women, or interested women, in their stores’ area does
not mirror the national or regional statistics. And almost all of them will
claim to have been applying some sex-neutral, performance-based criteria—
whose nature and effects will differ from store to store. In the landmark case
of ours which held that giving discretion to lower-level supervisors can be the
basis of Title VII liability under a disparate-impact theory, the plurality
opinion conditioned that holding on the corollary that merely proving that the
discretionary system has produced a racial or sexual disparity is not enough.
“[T]he plaintiff must begin by identifying the specific employment practice
that is challenged.” Watson, 487 U.S., at 994 . . . . That is all the more
necessary when a class of plaintiffs is sought to be certified. Other than the
bare existence of delegated discretion, respondents have identified no
“specific employment practice”’—much less one that ties all their 1.5 million
claims together. Merely showing that Wal-Mart’s policy of discretion has
produced an overall sex-based disparity does not suffice.

Respondents’ anecdotal evidence suffers from the same defects, and in
addition is too weak to raise any inference that all the individual,
discretionary personnel decisions are discriminatory. In Teamsters v. United
States, 431 U. S. 324 (1977), in addition to substantial statistical evidence of
company-wide discrimination, the Government (as plaintiff) produced about
40 specific accounts of racial discrimination from particular individuals.
That number was significant because the company involved had only 6,472
employees, of whom 571 were minorities, and the class itself consisted of
around 334 persons. Here, by contrast, respondents filed some 120 affidavits
reporting experiences of discrimination—about 1 for every 12,500 class
members—relating to only some 235 out of Wal-Mart’s 3,400 stores. Even if
every single one of these accounts is true, that would not demonstrate that
the entire company “operate[s] under a general policy of discrimination,”
which is what respondents must show to certify a companywide class.

The dissent misunderstands the nature of the foregoing analysis. It
criticizes our focus on the dissimilarities between the putative class members
on the ground that we have “blend[ed]” Rule 23(a)(2)’s commonality
requirement with Rule 23(b)(3)’s inquiry into whether common questions
“predominate” over individual ones. That is not so. We quite agree that for
purposes of Rule 23(a)(2) “ ‘[e]ven a single [common] question’” will do. We
consider dissimilarities not in order to determine (as Rule 23(b)(3) requires)
whether common questions predominate, but in order to determine (as Rule
23(a)(2) requires) whether there is “[e]ven a single [common] question.” And
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there is not here. Because respondents provide no convincing proof of a
companywide discriminatory pay and promotion policy, we have concluded
that they have not established the existence of any common question.

In sum, we agree with [Ninth Circuit] Chief Judge Kozinski that the
members of the class:

“held a multitude of different jobs, at different levels of Wal-Mart's
hierarchy, for variable lengths of time, in 3,400 stores, sprinkled across
50 states, with a kaleidoscope of supervisors (male and female), subject
to a variety of regional policies that all differed .... Some thrived while
others did poorly. They have little in common but their sex and this
lawsuit.” (dissenting opinion).

Reversed.

JUSTICE GINSBURG, with whom JUSTICE BREYER, JUSTICE
SOTOMAYOR, and JUSTICE KAGAN join, concurring in part and dissenting

in part.

Whether the class the plaintiffs describe meets the specific requirements
of Rule 23(b)(3) 1s not before the Court, and I would reserve that matter for
consideration and decision on remand. The Court, however, disqualifies the
class at the starting gate, holding that the plaintiffs cannot cross the
“commonality” line set by Rule 23(a)(2). In so ruling, the Court imports into
the Rule 23(a) determination concerns properly addressed in a Rule 23(b)(3)
assessment.

I
A

Rule 23(a)(2) establishes a preliminary requirement for maintaining a
class action: “[T]here are questions of law or fact common to the class.” The
Rule “does not require that all questions of law or fact raised in the litigation
be common,” 1 H. Newberg & A. Conte, Newberg on Class Actions §3.10,
pp. 3—48 to 3—49 (3d ed. 1992); indeed, “[e]ven a single question of law or fact
common to the members of the class will satisfy the commonality
requirement,” Nagareda, The Preexistence Principle and the Structure of the
Class Action, 103 Colum. L. Rev. 149, 176, n. 110 (2003). See Advisory
Committee’s 1937 Notes on Fed. Rule Civ. Proc. 23, 28 U. S. C. App., p. 138
(citing with approval cases in which “there was only a question of law or fact
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common to” the class members).

A “question” is ordinarily understood to be “[a] subject or point open to
controversy.” American Heritage Dictionary 1483 (3d ed. 1992). See also
Black’s Law Dictionary 1366 (9th ed. 2009) (defining “question of fact” as “[a]
disputed issue to be resolved ... [at] trial” and “question of law” as “[a]n issue
to be decided by the judge”). Thus, a “question” “common to the class” must be
a dispute, either of fact or of law, the resolution of which will advance the
determination of the class members’ claims.

B

The District Court, recognizing that “one significant issue common to the
class may be sufficient to warrant certification,” . . . found that the plaintiffs
easily met that test. . ..

The District Court certified a class of “[a]ll women employed at any Wal-
Mart domestic retail store at any time since December 26, 1998.” . . . The
named plaintiffs, led by Betty Dukes, propose to litigate, on behalf of the
class, allegations that Wal-Mart discriminates on the basis of gender in pay
and promotions. They allege that the company “[r]elifes] on gender
stereotypes in making employment decisions such as ... promotion[s] [and]
pay.” Wal-Mart permits those prejudices to infect personnel decisions, the
plaintiffs contend, by leaving pay and promotions in the hands of “a nearly all
male managerial workforce” using “arbitrary and subjective criteria.”
Further alleged barriers to the advancement of female employees include the
company’s requirement, “as a condition of promotion to management jobs,
that employees be willing to relocate.” Absent instruction otherwise, there is
a risk that managers will act on the familiar assumption that women,
because of their services to husband and children, are less mobile than men.

Women fill 70 percent of the hourly jobs in the retailer’s stores but make
up only “33 percent of management employees.” 222 F.R.D., at 146. The
plaintiffs’ “largely uncontested descriptive statistics” also show that women
working in the company’s stores “are paid less than men in every region” and
“that the salary gap widens over time even for men and women hired into the
same jobs at the same time.”

The District Court identified “systems for ... promoting in-store
employees” that were “sufficiently similar across regions and stores” to
conclude that “the manner in which these systems affect the class raises
issues that are common to all class members.” Vacancies are not regularly
posted; from among those employees satisfying minimum qualifications,
managers choose whom to promote on the basis of their own subjective
Impressions.

Wal-Mart’s compensation policies also operate uniformly across stores, the
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District Court found. The retailer leaves open a $2 band for every position’s
hourly pay rate. Wal-Mart provides no standards or criteria for setting wages
within that band, and thus does nothing to counter unconscious bias on the
part of supervisors.

Wal-Mart’s supervisors do not make their discretionary decisions in a
vacuum. The District Court reviewed means Wal-Mart used to maintain a
“carefully constructed ... corporate culture,” such as frequent meetings to re-
inforce the common way of thinking, regular transfers of managers between
stores to ensure uniformity throughout the company, monitoring of stores “on
a close and constant basis,” and “Wal-Mart TV,” “broadcas[t] ... into all
stores.”

The plaintiffs’ evidence, including class members’ tales of their own
experiences, suggests that gender bias suffused Wal-Mart’s company culture.
Among illustrations, senior management often refer to female associates as
“little Janie Qs.” One manager told an employee that “[m]en are here to
make a career and women aren’t.” A committee of female Wal-Mart
executives concluded that “[s]tereotypes limit the opportunities offered to
women.”

Finally, the plaintiffs presented an expert’s appraisal to show that the pay
and promotions disparities at Wal-Mart “can be explained only by gender
discrimination and not by ... neutral variables.” Using regression analyses,
their expert, Richard Drogin, controlled for factors including, inter alia, job
performance, length of time with the company, and the store where an
employee worked. The results, the District Court found, were sufficient to
raise an “inference of discrimination.”

C

The District Court’s identification of a common question, whether Wal-
Mart’s pay and promotions policies gave rise to unlawful discrimination, was
hardly infirm. The practice of delegating to supervisors large discretion to
make personnel decisions, uncontrolled by formal standards, has long been
known to have the potential to produce disparate effects. Managers, like all
humankind, may be prey to biases of which they are unaware. The risk of
discrimination is heightened when those managers are predominantly of one
sex, and are steeped in a corporate culture that perpetuates gender
stereotypes.

We have held that “discretionary employment practices” can give rise to
Title VII claims, not only when such practices are motivated by
discriminatory intent but also when they produce discriminatory results. See
Watson v. Fort Worth Bank & Trust, 487 U. S. 977, 988, 991 (1988). ... In
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Watson, as here, an employer had given its managers large authority over
promotions. An employee sued the bank under Title VII, alleging that the
“discretionary promotion system” caused a discriminatory effect based on
race. Four different supervisors had declined, on separate occasions, to
promote the employee. Their reasons were subjective and unknown. The
employer, we noted “had not developed precise and formal criteria for
evaluating candidates”; “[i]t relied instead on the subjective judgment of
supervisors.”

Aware of “the problem of subconscious stereotypes and prejudices,” we
held that the employer’s “undisciplined system of subjective decisionmaking”
was an “employment practic[e]” that “may be analyzed under the disparate
1mpact approach.”

The plaintiffs’ allegations state claims of gender discrimination in the
form of biased decisionmaking in both pay and promotions. The evidence
reviewed by the District Court adequately demonstrated that resolving those
claims would necessitate examination of particular policies and practices
alleged to affect, adversely and globally, women employed at Wal-Mart’s
stores. Rule 23(a)(2), setting a necessary but not a sufficient criterion for
class-action certification, demands nothing further.

II
A

The Court gives no credence to the key dispute common to the class:
whether Wal-Mart’s discretionary pay and promotion policies are
discriminatory. See ante . . .(“Reciting” questions like “Is [giving managers
discretion over pay] an unlawful employment practice?” “is not sufficient to
obtain class certification.”). “What matters,” the Court asserts, “is not the
raising of common °‘questions,’” but whether there are “[d]issimilarities
within the proposed class” that “have the potential to impede the generation
of common answers.”

The Court blends Rule 23(a)(2)’s threshold criterion with the more
demanding criteria of Rule 23(b)(3), and thereby elevates the (a)(2) inquiry so
that it i1s no longer “easily satisfied,” 5 J. Moore et al., Moore’s Federal
Practice §23.23[2], p. 2372 (3d ed. 2011). Rule 23(b)(3) certification requires,
in addition to the four 23(a) findings, determinations that “questions of law or
fact common to class members predominate over any questions affecting only
individual members” and that “a class action i1s superior to other available
methods for ... adjudicating the controversy.”

The Court’s emphasis on differences between class members mimics the
Rule 23(b)(3) inquiry into whether common questions “predominate” over
individual issues. And by asking whether the individual differences “impede”
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common adjudication, the Court duplicates 23(b)(3)’s question whether “a
class action is superior’ to other modes of adjudication. Indeed, Professor
Nagareda, whose “dissimilarities” inquiry the Court endorses, developed his
position in the context of Rule 23(b)(3). See 84 N. Y. U. L. Rev., at 131 (Rule
23(b)(3) requires “some decisive degree of similarity across the proposed
class” because 1t “speaks of common °‘questions’ that ‘predominate’ over
individual ones”). . .. If courts must conduct a “dissimilarities” analysis at
the Rule 23(a)(2) stage, no mission remains for Rule 23(b)(3).

Because Rule 23(a) 1s also a prerequisite for Rule 23(b)(1) and Rule
23(b)(2) classes, the Court’s “dissimilarities” position i1s far reaching.
Individual differences should not bar a Rule 23(b)(1) or Rule 23(b)(2) class, so
long as the Rule 23(a) threshold is met. . . .

B

The “dissimilarities” approach leads the Court to train its attention on
what distinguishes individual class members, rather than on what unites
them. Given the lack of standards for pay and promotions, the majority says,
“demonstrating the invalidity of one manager’s use of discretion will do
nothing to demonstrate the invalidity of another’s.”

Wal-Mart’s delegation of discretion over pay and promotions is a policy
uniform throughout all stores. The very nature of discretion is that people
will exercise it in various ways. A system of delegated discretion, Watson
held, is a practice actionable under Title VII when it produces discriminatory
outcomes. A finding that Wal-Mart’s pay and promotions practices in fact
violate the law would be the first step in the usual order of proof for plaintiffs
seeking individual remedies for company-wide discrimination. ... That each
individual employee’s unique circumstances will ultimately determine
whether she is entitled to backpay or damages, §2000e-5(g)(2)(A) (barring
backpay if a plaintiff “was refused ... advancement ... for any reason other
than discrimination”), should not factor into the Rule 23(a)(2) determination.

NOTES AND QUESTIONS

1. There 1s little doubt that Dukes 1s a watershed decision, but the full
extent of its impact is uncertain. In an editorial published the day after the
decision, the New York Times argued that “the majority opinion . . . will
make it substantially more difficult for class-action suits in all manner of
cases to move forward” and that “[nJow, without saying what the actual
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standard of proof is, the majority requires the potential members of a class
show that they are likely to prevail at trial when they seek initial
certification. In this change, the court has made fact-finding a major part of
certification, increasing the cost and stakes of starting a class action.” Wal-
Mart Wins. Workers Lose, New York Times, June 21, 2011, A26. Do you
agree with this appraisal? Is a more limited reading possible?

2. Justice Scalia’s opinion does refer to the necessity to consider merits
issues in determining whether the requirements of Rule 23 are satisfied.
Review the critical passage. Does his opinion also require a trial court
actually to resolve merits issues in ruling on class certification? Does it
require a finding of a “probability of success” on the merits as the Times
editorial argues? Or, as Justice Scalia’s opinion later suggests, does it merely
require “significant proof” of a common discriminatory policy affecting all
class members in the same way—proof that the majority concluded was
lacking in Dukes?

As discussed in more detail, infra, Part B.2.b.ii1 (d), the extent to which
merits issues must not simply be addressed, but resolved, on motion for class
certification has posed considerable difficulties, The implications of Dukes in
this respect are at best unclear. In particular it is unclear whether the
majority in Dukes required the plaintiff to prove, by a preponderance of the
evidence, after taking defendant’s contradictory evidence into account, that a
common discriminatory policy affecting all class members in the same way
existed, or simply required the plaintiffs to offer “significant proof” that it did.
Does the second paragraph in the Court’s footnote 6 shed any light on this
question?

3. According to Justice Scalia, why was Dr. Bielby’s “social framework
analysis” insufficient? Why was plaintiffs’ statistical proof of discriminatory
impact insufficient? Why was their anecdotal evidence insufficient? Does
Dukes in effect foreclose subsequent Title VII class actions based on the
discriminatory impact of discretionary employment practices? On remand,
will it be possible for the Dukes plaintiffs to restructure their case so that a
number of more limited class actions may proceed?

4. If Dukes effectively forecloses class proceedings in employment
discrimination cases based on discretionary employment practices, will
individual litigation remain viable in view of the potentially enormous
expense of maintaining such actions? See infra, Chapter 7 discussing the
basis for fee awards in such cases.

5. Does Dukes represent a major tightening of “commonality” analysis in all
class actions, not just Title VII cases? Does Dukes reject the previously
prevailing view that the “commonality” requirement is easily satisfied and
requires that only one common question among the class exist? Under Dukes,
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to satisfy the “commonality” requirement, must the named plaintiffs show, in
all class actions, that the ultimate liability of the defendant to each class
member turns on the same common questions of fact (i.e., that the “answers”
to the question of liability turn on common questions)? If not, what does
Dukes require?

6. Both the majority and the dissent in Dukes rely upon the Court’s decision
in Watson v. Fort Worth Bank & Trust, 487 U.S. 977 (1988), holding that
subjective employment policies may violate Title VII if they are shown to
have had a discriminatory impact, even if they were not motivated by
discriminatory intent. In Watson, the Court stated:

We are also persuaded that disparate impact analysis is in principle
no less applicable to subjective employment criteria than to objective or
standardized tests. In either case, a facially neutral practice, adopted
without discriminatory intent, may have effects that are
indistinguishable from intentionally discriminatory practices. It 1is
true, to be sure, that an employer's policy of leaving promotion
decisions to the unchecked discretion of lower level supervisors should
itself raise no inference of discriminatory conduct. Especially in
relatively small businesses like respondent's, it may be customary and
quite reasonable simply to delegate employment decisions to those
employees who are most familiar with the jobs to be filled and with the
candidates for those jobs. It does not follow, however, that the
particular supervisors to whom this discretion is delegated always act
without discriminatory intent. Furthermore, even if one assumed that
any such discrimination can be adequately policed through disparate
treatment analysis, the problem of subconscious stereotypes and
prejudices would remain. In this case, for example, petitioner was
apparently told at one point that the teller position was a big
responsibility with “a lot of money ... for blacks to have to count.” . . ..
Such remarks may not prove discriminatory intent, but they do
suggest a lingering form of the problem that Title VII was enacted to
combat. If an employer's undisciplined system of subjective
decisionmaking has precisely the same effects as a system pervaded by
impermissible intentional discrimination, it is difficult to see why Title
VII's proscription against discriminatory actions should not apply. In
both circumstances, the employer's practices may be said to “adversely
affect [an individual's] status as an employee, because of such
individual's race, color, religion, sex, or national origin.” 42 U.S.C. §
2000e-2(a)(2). We conclude, accordingly, that subjective or
discretionary employment practices may be analyzed under the
disparate impact approach in appropriate cases.

In a later part of her opinion joined only by a plurality (including
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Justice Scalia), Justice O’Connor discussed the evidentiary standards for
proving a discriminatory impact case based on subjective employment criteria
as follows:

First, we note that the plaintiff's burden in establishing a prima facie
case goes beyond the need to show that there are statistical disparities
in the employer's work force. The plaintiff must begin by identifying
the specific employment practice that is challenged. Although this has
been relatively easy to do in challenges to standardized tests, it may
sometimes be more difficult when subjective selection criteria are at
issue. Especially in cases where an employer combines subjective
criteria with the use of more rigid standardized rules or tests, the
plaintiff is in our view responsible for isolating and identifying the
specific employment practices that are allegedly responsible for any
observed statistical disparities. . . .

Once the employment practice at issue has been identified, causation
must be proved; that is, the plaintiff must offer statistical evidence of a
kind and degree sufficient to show that the practice in question has
caused the exclusion of applicants for jobs or promotions because of
their membership in a protected group. Our formulations, which have
never been framed in terms of any rigid mathematical formula, have
consistently stressed that statistical disparities must be sufficiently
substantial that they raise such an inference of causation.

7. Under Watson, would each member of the putative class in Dukes be
entitled to present precisely the same expert evidence that the named
plaintiffs presented in Dukes regarding Wal-Mart’s discretionary employment
practices in support of individual claims of discrimination? If so, why wasn’t
the requirement of Rule 23(a)(2) that “there are questions of law or fact
common to the class” satisfied?

8. Justice Scalia’s majority opinion in Dukes appears to conclude that
showing that a discretionary employment policy is accompanied by statistical
disparities in pay or promotion is insufficient as a matter of substantive law
to establish a violation of Title VII. Is this reading of Watson justified? If so,
what more must be shown? Does the dissent disagree with this reading of
Watson, or is it more focused on whether a single question of liability common
to the class exits, regardless of whether other facts might ultimately defeat a
liability showing?

9. Is Justice Ginsburg correct in suggesting that the majority has improperly
imported Rule 23(b)’s “predominance” requirement into Rule 23(a)? Or does
the “typicality” requirement of Rule 23(a) itself implicitly incorporate a
requirement for a considerable degree of class unity and cohesion going
beyond the mere existence of some “common question”? (Whether this
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requirement of sufficient “glue” to hold the class together is viewed as
deriving from the “commonality” or “typicality” requirements of Rule 23
seems immaterial, since both are essential preconditions to the certification
of any class action under Rule 23. The critical question is not the
nomenclature, but how much “glue” is required. Does Dukes shed much light
on the answer to that question outside of its specific context?)

10. Could it also be argued that even if the commonality requirement had
been satisfied in Dukes, the action for declaratory and injunctive relief should
not have been certified under subdivision (b)(2) because, regardless of the
existence of some “common question,” plaintiffs had not shown that
defendant had “acted or refused to act on grounds that apply generally to the
class, so that final injunctive relief or corresponding declaratory relief is
appropriate respecting the class as a whole”? Rule 23(b)(2) (emphasis added).
Unless a causal connection between Wal-Mart’s challenged policies and the
alleged discrimination suffered by each class member could be shown by
common proof, would those policies, in themselves, make declaratory or
injunctive relief with respect to the entire class appropriate?

11. For a forceful argument that the real dispute in Dukes relates to the
legal question whether Title VII makes illegal "structural" discrimination,
such as Wal-Mart's alleged practice of delegating excessive subjective
discretion to local managers, which in turn enabled them to discriminate—
even if unconsciously—against women, see Richard A. Nagareda, Class
Certification in the Age of Aggregate Proof, 84 N.Y.U. L. REV. 97, 156 (2009)
("[t]he inference of a common wrong depends crucially on whether prohibited
discrimination under Title VII encompasses the 'conduit' and 'nexus' notions
of discrimination advanced in Dukes"). Professor Nagareda's discussion of
Dukes comes in the context of a broader argument that proper determination
of class certification questions under Rule 23 often turns on a previous
determination of the governing law, which in turn will reveal whether
dissimilarities within the class that defeat class certification exist.

At Text, page 185, renumber paragraph 3 to be paragraph 12, and
revise the first sentence to read as follows:

12. Should defenses unique to the class representative defeat commonality or
typicality? . . ..

At Text, page 186, add the following at the end of renumbered
paragraph 12 at the top of the page:

; Randall v. Rolls-Royce Corp., 637 F.3d 818 (7th Cir. 2011) (class certification
properly denied where claims of named class representatives were not typical

because they were subject to defenses that would not defeat other class
members’ claims). Cf. CE Design Ltd. v. King Architectural Metals, Inc., 637
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F.3d 721 (7th Cir. 2011) (class representative may be inadequate where she is
subject to substantial, unique defenses that might distract conduct of the
litigation, or where she is subject to “serious” credibility issues bearing on key
1ssues 1n suit).

At Text, page 186, renumber numbered paragraph 4 to be paragraph
13.

iv. Adequate Representation

At Text, page 193-94, add the following new material at the end of
numbered paragraph 8:

In Rethinking Adequacy of Representation, 87 TEX. L. REV. 1137 (2009),
Professor Jay Tidmarsh proposes abandoning the traditional approach to
evaluating adequacy of representation focused primarily on conflicts of
interest among and between class members and the named class
representatives and/or collusion by the class representative or class counsel,
in favor of “a single, easily determined metric: Representation by class
representatives and counsel is adequate if, and only if, the representation
makes class members no worse off than they would have been if they had
engaged in individual litigation.” Id. at 1139.

In support of this departure, he argues that the Supreme Court has
failed to provide meaningful guidance on how closely aligned the interests of
the class must be, and that we “do not know whether a representative can
stand in only for those claimants whose interests are exactly the same shade
of grey, or, if not, how close the shades of grey must be.” Id. at 1156.
Accordingly, the conflicts test for adequate representation “seems poorly
suited for a world that involves a multiplicity of interests among class
members.” Id. Moreover, an approach to adequate representation based on
conflicts and collusion “has a deontological ring to it; it is a duty-based
requirement that must be satisfied regardless of the consequences.” Id. By
contrast, the justification for class litigation ultimately is “consequentialist”
and ulilitarian in nature. Id. Finally, he contends that conflicts of interest
are inherent in most class litigation, not only in actions certified under Rule
23(b)(1) and (b)(2), but also in those certified under Rule 23(b)(3), and that
rigorous enforcement of an interest-based adequate representation
requirement therefore would prevent the certification of most class actions.
Thus, an identity-of-interests approach to adequate representation is, in his
view, unworkable. Id. at 1174-75. By contrast, Professor Tidmarsh contends
that his “do no harm” approach to the issue, under which representation is
adequate provided that no class member is worse off than she would be in
individual litigation, would be “easy to apply” and would more closely
mediate the self-interested behavior of class representatives and class
counsel with the wutilitarian, harm avoidance, and efficiency-based
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underpinnings of class litigation itself. See id. at 1176, 1181. “The ‘do no
harm’ principle insists that in exercising their autonomous right to advance
their own litigation interests, [class representatives and class counsel] do not
act in a way that harms the litigation interests of those for whom they serve
as agents. It guarantees that the ‘society’ created by the class representative
and class counsel works together for mutual advantage; the representative
and counsel cannot represent those that the class action places at a
disadvantage in relation to their autonomous right to bring individual
litigation.” Id. at 1186.

Is Professor Tidmarsh’s confidence that his approach would be easily
administered justified, particularly given that it admittedly would require
the court to calculate, for each class member, their prospective recovery in
individual litigation, multiplied by the probability of that recovery, and
discounted by the costs of individual litigation, in comparison with the
corresponding probable and cost-discounted recovery in the class action? See
id. at 1177-78. How would this be done at the outset of litigation? Even if
that difficulty could be overcome, is his proposal persuasive given his
recognition that it would not require class recovery to be maximized and
would tolerate grossly unequal allocations of recovery between class members
and class representatives and class counsel? (For example, he advances the
hypothetical of a negative-value suit in which 10 million customers have lost
$2 apiece as the result of an illegal overcharge, and acknowledges that the
“do no harm” principle “would be satisfied if the case settled for $10,000,003,
with the class representative receiving $3, the class counsel receiving $10
million, and the remaining class members receiving nothing.” Id. at 1191.)
In short, the “do no harm” principle would not require the net recovery and
efficiency gains from the class proceeding to be equitably distributed among
the class members. Professor Tidmarsh argues that this difficulty is
tempered by the trial judge’s power to reject a class settlement on the ground
that it is not fair, reasonable and adequate. Id. at 1193.

At Text, page 196, add the following at the end of numbered
paragraph 5:

For a rare case holding that the district court properly refused to certify the
class because the named plaintiff possessed insufficient knowledge of or
interest in the action and was merely lending his name to the suit, see
Monroe v. The City of Charlottesville, Virginia, 579 F.3d 380 (4tk Cir. 2009).

b. The Rule 23(b) “Categories” of Class Actions
ii. Rule 23(b)(2)

(b) The Problem of Monetary Relief in
Actions Maintained under Rule 23(b)(2)
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Delete Text pages 223-238 and replace it with the following:

As previously noted, the Supreme Court, in Wal-Mart Stores, Inc. v.
Dukes, _ U.S. __ (2011), supra, unanimously agreed that the certification
of the Dukes class action seeking back pay on behalf of a nationwide class of
Wal-Mart employees under Rule 23(b)(2) was improper. The portion of the
Court’s opinion dealing with that issue follows:

III

We also conclude that respondents’ claims for backpay were improperly
certified under Federal Rule of Civil Procedure 23(b)(2). Our opinion in Ticor
Title Ins. Co. v. Brown, 511 U.S. 117, 121 (1994) (per curiam) expressed
serious doubt about whether claims for monetary relief may be certified
under that provision. We now hold that they may not, at least where (as here)
the monetary relief is not incidental to the injunctive or declaratory relief.

A

Rule 23(b)(2) allows class treatment when “the party opposing the class
has acted or refused to act on grounds that apply generally to the class, so
that final injunctive relief or corresponding declaratory relief is appropriate
respecting the class as a whole.” One possible reading of this provision is that
it applies only to requests for such injunctive or declaratory relief and does
not authorize the class certification of monetary claims at all. We need not
reach that broader question in this case, because we think that, at a
minimum, claims for individualized relief (like the backpay at issue here) do
not satisfy the Rule. The key to the (b)(2) class is “the indivisible nature of
the injunctive or declaratory remedy warranted—the notion that the conduct
is such that it can be enjoined or declared unlawful only as to all of the class
members or as to none of them.” Nagareda, 84 N. Y. U. L. Rev., at 132. In
other words, Rule 23(b)(2) applies only when a single injunction or
declaratory judgment would provide relief to each member of the class. It
does not authorize class certification when each individual class member
would be entitled to a different injunction or declaratory judgment against
the defendant. Similarly, it does not authorize class certification when each
class member would be entitled to an individualized award of monetary
damages.

That interpretation accords with the history of the Rule. Because Rule 23
“stems from equity practice” that predated its codification, Amchem Products,
Inc. v. Windsor, 521 U. S. 591, 613 (1997), in determining its meaning we
have previously looked to the historical models on which the Rule was based,
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Ortiz v. Fibreboard Corp., 527 U. S. 815, 841-845 (1999). As we observed in
Amchem, “[c]ivil rights cases against parties charged with unlawful, class-
based discrimination are prime examples” of what (b)(2) is meant to capture.
521 U. S., at 614. In particular, the Rule reflects a series of decisions
involving challenges to racial segregation—conduct that was remedied by a
single classwide order. In none of the cases cited by the Advisory Committee
as examples of (b)(2)’s antecedents did the plaintiffs combine any claim for
individualized relief with their classwide injunction. . . .

Permitting the combination of individualized and classwide relief in a
(b)(2) class i1s also inconsistent with the structure of Rule 23(b). Classes
certified under (b)(1) and (b)(2) share the most traditional justifications for
class treatment—that individual adjudications would be impossible or
unworkable, as in a (b)(1) class, or that the relief sought must perforce affect
the entire class at once, as in a (b)(2) class. For that reason these are also
mandatory classes: The Rule provides no opportunity for (b)(1) or (b)(2) class
members to opt out, and does not even oblige the District Court to afford
them notice of the action. [Rule 23(b)(3), by contrast,] allows class
certification in a much wider set of circumstances but with greater procedural
protections. Its only prerequisites are that “the questions of law or fact
common to class members predominate over any questions affecting only
individual members, and that a class action 1s superior to other available
methods for fairly and efficiently adjudicating the controversy.” Rule 23(b)(3).
And unlike (b)(1) and (b)(2) classes, the (b)(3) class is not mandatory; class
members are entitled to receive “the best notice that is practicable under the
circumstances” and to withdraw from the class at their option. See Rule
23(c)(2)(B).

Given that structure, we think it clear that individualized monetary
claims belong in Rule 23(b)(3). The procedural protections attending the (b)(3)
class—predominance, superiority, mandatory notice, and the right to opt
out—are missing from (b)(2) not because the Rule considers them
unnecessary, but because it considers them unnecessary to a (b)(2) class.
When a class seeks an indivisible injunction benefitting all its members at
once, there is no reason to undertake a case-specific inquiry into whether
class issues predominate or whether class action is a superior method of
adjudicating the dispute. Predominance and superiority are self-evident. But
with respect to each class member’s individualized claim for money, that is
not so—which is precisely why (b)(3) requires the judge to make findings
about predominance and superiority before allowing the class. Similarly,
(b)(2) does not require that class members be given notice and opt-out rights,
presumably because it is thought (rightly or wrongly) that notice has no
purpose when the class is mandatory, and that depriving people of their right
to sue in this manner complies with the Due Process Clause. In the context of
a class action predominantly for money damages we have held that absence
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of notice and opt-out violates due process. See Phillips Petroleum Co. v.
Shutts, 472 U. S. 797, 812 (1985). While we have never held that to be so
where the monetary claims do not predominate, the serious possibility that it
may be so provides an additional reason not to read Rule 23(b)(2) to include
the monetary claims here.

B

Against that conclusion, respondents argue that their claims for backpay
were appropriately certified as part of a class under Rule 23(b)(2) because
those claims do not “predominate” over their requests for injunctive and
declaratory relief. They rely upon the Advisory Committee’s statement that
Rule 23(b)(2) “does not extend to cases in which the appropriate final relief
relates exclusively or predominantly to money damages.” 39 F. R. D., at 102
(emphasis added). The negative implication, they argue, is that it does extend
to cases in which the appropriate final relief relates only partially and
nonpredominantly to money damages. Of course it is the Rule itself, not the
Advisory Committee’s description of it, that governs. And a mere negative
inference does not in our view suffice to establish a disposition that has no
basis in the Rule’s text, and that does obvious violence to the Rule’s
structural features. The mere “predominance” of a proper (b)(2) injunctive
claim does nothing to justify elimination of Rule 23(b)(3)’s procedural
protections: It neither establishes the superiority of class adjudication over
individual adjudication nor cures the notice and opt-out problems. We fail to
see why the Rule should be read to nullify these protections whenever a
plaintiff class, at its option, combines its monetary claims with a request—
even a “predominating request”—for an injunction.

Respondents’ predominance test, moreover, creates perverse incentives for
class representatives to place at risk potentially valid claims for monetary
relief. In this case, for example, the named plaintiffs declined to include
employees’ claims for compensatory damages in their complaint. That
strategy of including only backpay claims made it more likely that monetary
relief would not “predominate.” But it also created the possibility (f the
predominance test were correct) that individual class members’
compensatory-damages claims would be precluded by litigation they had no
power to hold themselves apart from. . . .

Finally, respondents argue that their backpay claims are appropriate for a
(b)(2) class action because a backpay award is equitable in nature. The latter
may be true, but it is irrelevant. The Rule does not speak of “equitable”
remedies generally but of injunctions and declaratory judgments. As Title VII
itself makes pellucidly clear, backpay is neither. See 42 U. S. C. §2000e—
5(2)(2)(B)(1) and (11) (distinguishing between declaratory and injunctive relief
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and the payment of “backpay,” see §2000e—5(g)(2)(A)).
C

In Allison v. Citgo Petroleum Corp., 151 F. 3d 402, 415 (CA5 1998), the
Fifth Circuit held that a (b)(2) class would permit the certification of
monetary relief that is “incidental to requested injunctive or declaratory
relief,” which it defined as “damages that flow directly from liability to the
class as a whole on the claims forming the basis of the injunctive or
declaratory relief.” In that court’s view, such “incidental damage should not
require additional hearings to resolve the disparate merits of each
individual’s case; it should neither introduce new substantial legal or factual
issues, nor entail complex individualized determinations.” We need not
decide in this case whether there are any forms of “incidental” monetary
relief that are consistent with the interpretation of Rule 23(b)(2) we have
announced and that comply with the Due Process Clause. Respondents do not
argue that they can satisfy this standard, and in any event they cannot.

Contrary to the Ninth Circuit’s view, Wal-Mart is entitled to
individualized determinations of each employee’s eligibility for backpay. Title
VII includes a detailed remedial scheme. If a plaintiff prevails in showing
that an employer has discriminated against him in violation of the statute,
the court “may enjoin the respondent from engaging in such unlawful
employment practice, and order such affirmative action as may be
appropriate, [including] reinstatement or hiring of employees, with or
without backpay ... or any other equitable relief as the court deems
appropriate.” §2000e—5(g)(1). But if the employer can show that it took an
adverse employment action against an employee for any reason other than
discrimination, the court cannot order the “hiring, reinstatement, or
promotion of an individual as an employee, or the payment to him of any
backpay.” §2000e—5(g)(2)(A).

We have established a procedure for trying pattern-or-practice cases that
gives effect to these statutory requirements. When the plaintiff seeks
individual relief such as reinstatement or backpay after establishing a
pattern or practice of discrimination, “a district court must usually conduct
additional proceedings ... to determine the scope of individual relief.”
Teamsters, 431 U. S., at 361. At this phase, the burden of proof will shift to
the company, but it will have the right to raise any individual affirmative
defenses it may have, and to “demonstrate that the individual applicant was
denied an employment opportunity for lawful reasons.”

The Court of Appeals believed that it was possible to replace such
proceedings with Trial by Formula. A sample set of the class members would
be selected, as to whom liability for sex discrimination and the backpay owing
as a result would be determined in depositions supervised by a master. The
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percentage of claims determined to be valid would then be applied to the
entire remaining class, and the number of (presumptively) valid claims thus
derived would be multiplied by the average backpay award in the sample set
to arrive at the entire class recovery—without further individualized

proceedings. . . . We disapprove that novel project. Because the Rules
Enabling Act forbids interpreting Rule 23 to “abridge, enlarge or modify any
substantive right,” 28 U. S. C. §2072(b) . . ., a class cannot be certified on the

premise that Wal-Mart will not be entitled to litigate its statutory defenses to
individual claims. And because the necessity of that litigation will prevent
backpay from being “incidental” to the classwide injunction, respondents’
class could not be certified even assuming, arguendo, that “incidental”
monetary relief can be awarded to a 23(b)(2) class.

NOTES AND QUESTIONS

1. Before the Supreme Court’s decision in Dukes, the courts of appeals had
adopted various approaches to the propriety of certifying actions seeking both
declaratory or injunctive relief and monetary relief, such as back pay and/or
compensatory and punitive damages, under subdivision (b)(2). The principal
decisions are reviewed on pages 223-238 of the Text. The leading and most
influential approach was that of the Fifth Circuit in the Allison case, cited by
the Supreme Court. Allison, drawing upon what the Supreme Court in Dukes
characterized as a “negative implication” from the Advisory Committee Note
to subdivision (b)(2), concluded that an action seeking both declaratory and
injunctive relief and monetary relief could be certified under subdivision
(b)(2) so long as the predominant relief sought was injunctive or declaratory.
According to the court, this meant that any monetary relief must be
“Incidental to the requested injunctive or declaratory relief. . . . By
incidental, we mean damages that flow directly from liability to the class as a
whole on the claims forming the basis of the injunctive or declaratory relief . .

. Ideally, incidental damages should be only those to which class members
automatically would be entitled once liability to the class . . . as a whole is
established. . . . Moreover, such damages should at least be capable of
computation by means of objective standards and not dependent in any
significant way on the intangible, subjective differences of each class
member’s circumstances. Liability for incidental damages should not require
additional hearings to resolve the disparate merits of each individual’s case;
it should neither introduce new and substantial legal or factual issues, nor
entail complex individualized determinations.” 151 F.3d at 415.
Notwithstanding, this explanation, however, the Fifth Circuit said that it
would continue to adhere to circuit precedent that permitted the recovery of
back pay in actions certified under subdivision (b)(2). That was because back
pay was one element of the equitable “make whole” remedy authorized by
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Title VII “similar to other forms of affirmative injunctive relief permitted in
(b)(2) actions . . .” Id. By contrast, requests for compensatory and punitive
damages were not “incidental” to equitable relief because they were not
subject to objective, mathematical calculation, but turned on the individual,
subjective circumstances of each class member. “The very nature of these
damages, compensating plaintiffs for emotional and other intangible injuries,
necessarily implicates the subjective differences of each plaintiff’s
circumstances; they are an individual, not class-wide, remedy. The amount
of compensatory damages to which any individual class member might be
entitled cannot be calculated by objective standards. Furthermore, by
requiring individualized proof of discrimination and actual injury to each
class member, compensatory damages introduce new and substantial legal
and factual issues.” Id. at 417.

By contrast, the Second Circuit, in Robinson v. Metro-North Commuter
Railroad Co., 267 F.3d 147 (2d Cir. 2001), rejected this absolute exclusion of
cases seeking compensatory and punitive damages from subdivision (b)(2),
instead adopting a multi-factor balancing approach under which the district
court should exercise its discretion to determine the relative importance of
the remedies sought under all of the circumstances of the case, including
whether reasonable plaintiffs would have sought declaratory and injunctive
relief in absent a request for damages.

Finally, in Molski v. Gleich, 318 F.3d 937 (9th Cir. 2003), the Ninth
Circuit initially adopted an approach that appeared to turn upon an
appraisal of the plaintiff’s primary motivation in bringing the action. In
Duckes itself, however, the en banc panel abandoned this approach in favor of
an analysis of whether the claims for monetary relief were “superior in
strength, influence, or authority” to the nonmonetary claims.

2. It seems clear that the Supreme Court in Dukes “swept the deck clean” of
all of these approaches. Although the Court cites the “incidental damages”
standard of Allison, it does so only arguendo, holding that plaintiffs could not
satisfy this standard because individualized determinations would be
required to determine the amount of back pay, if any, to which they would be
entitled. The Court pointedly reserves the question whether any form of
monetary relief might be sufficiently “incidental” to a request for declaratory
or injunctive relief to warrant certification of the entire action under Rule
23(b)(2), strongly suggesting that such cases must be extremely rare, if not
non-existent. Further, the Court clearly rejects a key aspect of Allison—its
holding that back pay may be awarded in an action certified under
subdivision (b)(2) because it is an integral part of the equitable make whole
remedy prescribed by Title VII.

3. Given the Court’s reasoning, can you envision any form of monetary relief
that could be included in a class certified under Rule 23(b)(2)?
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4. The Supreme Court was unanimous in this aspect of its opinion. Why do
you suppose the dissenters were not more concerned? Is it because the
necessity for notice and the right to opt out where monetary relief turning on
the individual circumstances of each class member is at stake seems so
apparent and because the dissenters did not believe that this additional
requirement would pose a significant obstacle to civil rights enforcement? If
so, were they correct in this last respect? Consider, for example, whether the
statutory provision for awards of attorney’s fees in successful civil rights
litigation (discussed in Chapter 7) provides a sufficient incentive to maintain
such actions solely seeking injunctive and declaratory relief. Consider also
whether individual Title VII plaintiffs have the resources to maintain a
complex action, like Dukes, that does not turn on discrete acts of
discriminatory treatment.

5. Dukes appears to leave open the possibility of “hybrid” certification in Title
VII actions, under which class claims for declaratory and injunctive relief
may be certified under subdivision (b)(2) and class claims for monetary relief
may be certified under subdivision (b)(3). Does this provide a satisfactory
answer to the concerns raised in the previous paragraph? Will cases seeking
monetary relief always satisfy the “predominance” and “superiority”
requirements of Rule 23(b)(3)? (Reconsider this question after your study of
subdivision (b)(3), discussed infra.) Will a right to opt out significantly
impede the ability of the parties to reach a comprehensive settlement under
which the defendant affords some relief to all members of the plaintiff class
without the necessity of a full trial in exchange for “total peace”? If a member
of the class determines to opt out of the class proceedings addressing the
issue of monetary relief, will she be able to invoke the collateral estoppel
effect of the liability judgment entered in the phase I proceedings under

(b)(2)?
iii. Rule 23(b)(3)

(a) Introduction

At Text, page 239, add the following new paragraph at the end of
numbered paragraph 1:

For a helpful discussion of the predominance and superiority
requirements of Rule 23(b)(3), see Sacred Heart Health Systems, Inc. v.
Humana Military Healthcare Services, Inc., 601 F.3d 1159 (11th Cir. 2010).
That action involved a class action challenge to hospital reimbursements.
The court of appeals focused on variations in contracts and the necessity to
litigate individual defenses such as waiver and ratification in determining
that the district court had abused its discretion in finding the predominance
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and superiority requirements to be satisfied. Even if the defendant’s
challenged conduct was based on a uniform policy rather than on the
individual terms of the contracts, the questions of breach turned on what the
individual contracts required and on the parties’ course of dealing . Citing its
previous decision in Klay v. Humana, Inc., 382 F.3d 1241 (11th Cir. 2004),
the court of appeals stated that predominance turns on whether resolution of
the common issues will have a more substantial impact on the resolution of
each class member’s claim than the remaining individual issues. The need
for multiple subclasses (in this case based on six alleged types of contracts
and the laws of six states) indicated that predominance and superiority were
not satisfied. The court also rejected any firm distinction between liability
and damages issues, saying that individual damages issues will not defeat
predominance where damages can be calculated based on a formula or a
statistical or mechanical method. See also Vega v. T-Mobile USA, Inc., 564
F.3d 1256 (11th Cir. 2009) (to find predominance, the common issues must
have a direct impact on every class member's effort to establish liability that
1s more important than the impact of individual issues).

At Text, page 244, add the following at the end of numbered
paragraph 11:

See also Myers v. Hertz Corp., 624 F.3d 537 (2d Cir. 2010) (stating that
although it is well established that the existence of a defense potentially
implicating different class members differently does not necessarily defeat
class certification, it is equally well established that courts must consider
potential defenses in assessing the predominance requirement. Plaintiffs
must show that the “more substantial” aspects of the litigation will be
susceptible to generalized proof for all class members).

(d) The Relevance of the Merits in Ruling on
Class Certification

At Text, page 267, add the following new paragraph after the end of
the quotation from the Second Circuit’s opinion in IPO:

Another important decision taking the same approach as IPO is In re
Hydrogen Peroxide Antitrust Litig., 552 F.3d 305 (3d Cir. 2008) in which the
issue was whether the plaintiff could prove that defendants' alleged price
fixing conspiracy had impacted all of the members of the class with evidence
common to the class, thus satisfying the predominance requirement for class
certification under Rule 23(b)(3). The trial court had granted class
certification based on the testimony of plaintiffs' expert, without evaluating
the weight of the testimony of defendants' expert. The court of appeals
vacated and remanded, holding that a trial court may not certify a class
based on a "threshold showing," but rather must find by a preponderance of

38



the evidence that all of the requirements of Rule 23 are satisfied, even if
those finding overlap with the merits and even if they require evaluating the
credibility of competing expert testimony.

At Text, page 268, add the following at the end of numbered
paragraph 1:

In Erica P. John Fund, Inc. v. Halliburton Co., 131 S.Ct. 2179 (2011), the
Supreme Court unanimously rejected the Fifth Circuit’s requirement that the
plaintiff must prove “loss causation” to obtain class certification in a
securities fraud class action. However, the Court’s opinion appeared to
accept that individual question of reliance would prevent class certification,
and observed that plaintiffs must prove that the securities in question were
traded in an “efficient market” to invoke the Basic presumption of reliance.
In this respect, the Court’s opinion (in conjunction with the second paragraph
of footnote 6 of the Court’s subsequent opinion in Wal-Mart Stores, Inc. v.
Dukes, supra) might be read to have implicitly endorsed the approach of IPO
and Hydrogen Peroxide.. Ultimately, however, the Court declined definitively
to resolve that question, stating that “[b]ecause we conclude the Court of
Appeals erred by requiring EPJ Fund to prove loss causation at the
certification stage, we need not, and do not, address any other question about
Basic, its presumption, or how and when it may be rebutted.” Id. at 2187

At Text, page 268, replace numbered paragraph 3 with the following:

3. The American Law Institute’s Principles of the Law of Aggregate
Litigation (2010) appears to follow the results in IPO and Hydrogen Peroxide.
See id. § 2.06. For a general endorsement of increased scrutiny of the merits
on class certification as consistent with the traditional “gatekeeping” role of
judges, see Richard Marcus, Reviving Judicial Gatekeeping of Aggregation:
Scrutinizing the Merits on Class Certification, 79 Geo. Wash. L. Rev. 324
(2011) (predicting that this trend is likely to magnify the workload of lawyers
and judges, result in the certification of fewer classes, diminish trial court
discretion, and promote more frequent settlement class certifications).

At Text, page 268, insert the following new paragraphs 5, 6, and 7
after numbered paragraph 4:

5. As previously discussed, the Supreme Court’s important decision in Wal-
Mart Stores, Inc. v. Dukes strongly reaffirms the necessity of addressing
merits issues in determining whether the requirements of Rule 23 are
satisfied. In that case, the critical issue was whether all members of the
putative class had been similarly affected by the same discriminatory
employment practice. The majority appears to have held that the
commonality requirement was not satisfied because plaintiffs had offered no
“significant proof’ that they were. Does this decision endorse the results in
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IPO and Hydrogen Peroxide by requiring a district court to resolve factual
disputes bearing on commonality and the other requirements of Rule 23 and
to find that those requirements are satisfied by a preponderance of the
evidence? (In this regard, consider also the Court’s ultimate conclusion that
“[b]lecause respondents provide no convincing proof of a companywide
discriminatory pay and promotion policy, we have concluded that they have
not established the existence of any common question. . .” (emphasis added).)
Or does it merely require that the plaintiff have offered some “significant
proof’ that they are, regardless of whether the defendant has presented
conflicting evidence? Consider in this connection not only the text of the
majority opinion in Dukes addressing this issue, but also the second
paragraph of footnote 6 to the opinion. If only “significant proof” is required,
1s Dukes consistent with IPO and Hydrogen Peroxide?

6. What constitutes “significant proof” (or “convincing proof”’)? Is it proof
that a reasonable juror could accept and that would be sufficient to withstand
a motion for summary judgment or judgment as a matter of law? If more
than that is required, does it make sense to require the plaintiffs to advance
a greater degree of proof on issues that are identical to merits issues on
motion for class certification than would be required for them to prevail at
trial?

7. Note also the majority’s strong implication in Dukes that expert testimony
submitted in support of (or opposition to) class certification must satisfy
Daubert standards for admissibility. (For a discussion of Daubert, see infra,
Ch. 9.C.5.) This issue has troubled the courts of appeals, but the emerging
weight of authority has held that Daubert is fully applicable to expert
evidence submitted on motion for class certification. See, e.g., American
Honda Motor Co. v. Allen, 600 F.3d 813 (7th Cir. 2010).

(e) The “Superiority Requirement of Rule
23(b)(3)

At Text, page 270, add the following at the end of numbered
paragraph 7:

Compare Bateman v. American Multi-Cinema, Inc., 623 F.3d 708 (9th Cir.
2010) (disproportionality of statutory to actual damages, enormity of
potential class damages award, or defendant’s alleged good faith are not
grounds for finding that a class action is not “superior”); In re Visa
Check/MasterMoney Antitrust Litig., 280 F.3d 124, 145 (2d Cir. 2001)
(Sotomayor, J.) (“The effect of certification on parties’ leverage in settlement
negotiations is a fact of life for class action litigants.”).
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iv. The American Law Institute’s Proposed
Reconceptualization

At text, page 271, fifth full paragraph: The references to §§ 2.04(a)(1)
and 2.04(a)(2) should be to §§ 2.04(a) and 2.04(b).

D. CLASS ARBITRATION
At Text page 356, add the following at the end of paragraph 1:

In Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 130 S.Ct.
1758 (2010), the Supreme Court appears to have significantly limited the
availability of class arbitration in cases governed by the Federal Arbitration
Act, without directly addressing the validity of class arbitration bars. The
arbitration clause at issue was contained in charter party agreements
between shipping companies operating “parcel tankers” and customers
shipping liquids in small quantities. The arbitration clause was silent on the
question of class arbitration.

AnimalFeeds, a customer, commenced a putative class action against
the shipping companies alleging that the shipping companies had engaged in
a price fixing conspiracy, and filed a demand for class arbitration. In
apparent reliance on Bazzle (Text, pp. 355-56), the parties agreed that the
question of class arbitration would be submitted to the arbitrators. The
arbitration panel concluded that the arbitration clause allowed for class
arbitration. On judicial review, the federal district court vacated the award
on the ground that the arbitrators had proceeded in “manifest disregard” of
the law. The Second Circuit reversed.

The Supreme Court in turn reversed in a five-to-three decision (Justice
Sotomayor not participating). Without deciding whether the “manifest
disregard” doctrine provides a proper basis for judicial review of an
arbitration award under the FAA, the Court held that the order for class
arbitration should be vacated under § 10(a)(4) of the FAA on the ground that
the arbitrators had “exceeded their powers.” The Court first observed that
the plurality opinion in Bazzle had addressed only the question whether the
court or the arbitrators should determine whether class arbitration was
permissible, and that Justice Stevens had concurred in the judgment only to
produce a controlling judgment of the Court without taking a definitive
position on that issue. Without revisiting that issue, the Stolt-Nielsen
majority concluded that the arbitration panel had incorrectly concluded that
class arbitration was permissible—a question not addressed in Bazzle. The
Court held that under the FAA, the question of arbitration turns
fundamentally on the consent of the parties and this includes the power of
the parties to “specify with whom they choose to arbitrate their disputes.” Id.
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at 1774. It followed that “a party may not be compelled under the FAA to
submit to class arbitration unless there is a contractual basis for concluding
that the party agreed to do so.” Id. at 1775. In Stolt-Nielsen, however, the
arbitration clause was silent on the question of class arbitration and the
parties had concurred before the arbitration panel that they had reached “no
agreement” on that issue. Further, “[a]n implicit agreement to authorize
class-action arbitration . . . is not a term that the arbitrator may infer solely
from the fact of the parties’ agreement to arbitrate. That is so because class-
action arbitration changes the nature of arbitration to such a degree that it
cannot be presumed the parties consented to it by simply agreeing to submit
their disputes to an arbitrator.” Id. Again, “[w]e think that the differences
between bilateral and class-action arbitration are too great for arbitrators to
presume, consistent with their limited powers under the FAA, that the
parties’ mere silence on the issue of class action arbitration constitutes
consent to resolve their disputes in class proceedings.” Id.

The full implications of the opinion are unclear. Although the
passages quoted above suggest that it is impermissible under the FAA to
order class arbitration unless the parties have expressly authorized it, the
Court, in footnote 10 of the opinion, stated that “[w]e have no occasion to
decide what contractual basis may support a finding that the parties agreed
to authorize class-action arbitration.” Further, portions of the opinion
suggest that whether an adequate agreement existed should have been
determined under applicable maritime or state law. The specific result in
Stolt-Nielsen appeared to have turned, not simply on the silence of the
arbitration clause at issue, but on the majority’s conclusion that the parties
had concurred that “no agreement” on class arbitration had been reached.
The outcome in other cases involving “silent” arbitration clauses is not
necessarily foreclosed, although one would assume that courts in such cases
would be hard pressed to find that the parties had agreed that class
arbitration was permissible.

At Text, page 358, add the following at the end of numbered
paragraph 5:

In AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011), the
Supreme Court, in a narrowly divided 5-to-4 decision, held that the Discover
Bank rule invalidating class arbitration waivers in certain consumer
contracts was preempted by the Federal Arbitration Act. The dispute arose
from AT&T’s practice of charging sales tax on the retail value of phones that
it had advertised as free. After the Concepcions filed a federal complaint,
AT&T moved for arbitration in accordance with the terms of its contract with
the Conceptions, which required all claims be brought in the parties’
“Individual capacity, and not as a plaintiff or class member in any purported
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class or representative proceeding.” Id. at 1744. Applying the Discover Bank
rule, the Ninth Circuit declined to order arbitration on the ground that the
arbitration provision was unconscionable. Even though the Discover Bank
rule applied to all class action waivers, not just to arbitration agreements,
and notwithstanding the savings clause of FAA section 2 that a written
arbitration provision in a contract evidencing a transaction involving
commerce “shall be valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of any contract’
(emphasis added), the Supreme Court held that the application of California
unconscionability doctrine was preempted because it “stands as an obstacle to
the accomplishment and execution of the full purposes and objectives of
Congress” in enacting the FAA. Id. at 1753. dJustice Scalia’s opinion for
himself, joined by Chief Justice Roberts and Justices Kennedy, Thomas, and
Alito, reasoned that the purpose of the FAA was to “ensure the enforcement
of arbitration agreements according to their terms so as to facilitate
streamlined proceedings” and that “[r]equiring the availability of classwide
arbitration interferes with fundamental attributes of arbitration and thus
creates a scheme inconsistent with the FAA.” Id. at 1748. In particular, the
point of FAA arbitration is to allow for “efficient, streamlined procedures
tailored to the type of dispute.” Id. at 1749. Drawing on its decision in Stoli-
Nielsen, supra, which had held that class arbitration requires the agreement
of the parties, the Court concluded that class arbitration structurally differs
from bilateral arbitration: “Classwide arbitration includes absent parties,
necessitating additional and different procedures and involving higher
stakes. Confidentiality becomes more difficult. And while it is theoretically
possible to select an arbitrator with some experience relevant to the class-
certification question, arbitrators are not generally knowledgeable in the
often-dominant procedural aspects of certification, such as the protection of
absent parties. The conclusion follows that class arbitration, to the extent it
1s manufactured by Discover Bank rather than consensual, is inconsistent
with the FAA.” Id. at 1750-51. Class arbitration sacrifices informality,
which is the principal advantage of arbitration, making the process “slower,
more costly, and more likely to generate procedural morass than final
judgment.” Id. at 1751. Moreover, it greatly increases risks to defendants,
with only very limited judicial review, making it more likely that errors will
go uncorrected. “[W]hen damages allegedly owed to tens of thousands of
potential claimants are aggregated and decided at once, the risk of error will
often become unacceptable. Faced with even a small chance of a devastating
loss, defendants will be pressured into settling questionable claims.” Id. at
1752. This would reduce the incentive to arbitrate because “[w]e find it hard
to believe that defendants would bet the company with no effective means of
review, and even harder to believe that Congress would have intended to
allow state courts to force such a decision.” Id. (The four dissenters argued
that the Discover Bank rule, which applies to all class action waivers, not just
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to arbitration agreements, fell squarely within the savings clause of section 2,
and that class proceedings are fully compatible with the nature of arbitration
and the purposes of the FAA.)

The implications of Concepcion in the consumer context are far
reaching. After Stolt-Nielsen, some courts had continued to apply state
unconscionability doctrine to class action waivers in adhesive consumer
contracts. However, in light of that decision basing the availability of class
arbitration on the agreement of the parties, they could not “sever” the class
action waiver from the arbitration clause itself and order class arbitration
despite the waiver. Instead, where the class arbitration waiver was deemed
unconscionable, the only alternative was to deny enforcement of the
arbitration agreement itself. As a result, consumers still might pursue
judicial class proceedings to enforce their rights. See, e.g., Fensterstock v.
Education Finance Partners, 611F.3d 124 (2d Cir. 2010); see also In re
American Express Merchants’ Litig.,, 634 F.3d 187 (2d Cir. 2011). After
Concepcion, however, class arbitration waivers may no longer be invalidated
under state unconscionability law, and courts must enforce the arbitration
agreements in accordance with their terms unless some other generally
applicable contract defense applies. As a result, the possibility of class
proceedings may be entirely foreclosed, resulting, as the dissenters argued in
Concepcion, in the inability of consumers holding small claims (such as the
Concepcions’ $30.22 claim), as a practical matter, to seek redress and
insulating defendants from liability for wrongdoing. (As Justice Breyer
argued, “[w]hat rational lawyer would have signed on to represent the
Concepcions in litigation for the possibility of fees stemming from a $30.22
claim?”)

Query: In Kristian, supra, which invalidated a class arbitration bar on
the ground that it prevented the effective vindication of plaintiffs’ statutory
rights under the antitrust laws, the First Circuit noted the close parallels
between its analysis and the unconscionability doctrine of Discover Bank.
After AT&T Mobility, does the “vindication of statutory rights” analysis
continue to provide a viable ground for invalidating class arbitration bars and
permitting cases involving arbitration agreements having such bars to be
litigated as class actions in court?

At Text, page 358, insert the following new subsection E to Chapter 3:
E. NON-CLASS AGGREGATE PROCEEDINGS

Increasing attention has been devoted to the importance of “non-class
aggregations” in resolving toxic tort, product liability, and other claims
possessed in common by large number of litigants where those claims are
unsuited for joinder in a single action or for class certification. Such
proceedings include, for example, multi-district and other consolidated
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actions, and informal private collections of the claims of many parties by
cooperating private counsel who have amassed large inventories of similar
cases. (Consolidated proceedings are discussed in depth in Chapter 4.) The
American Law Institute’s Principles of the Law of Aggregate Litigation
(2010) devotes particular attention to the issues raised by such proceedings.
It classifies consolidated proceedings as “administrative aggregations,” which
include “a collection of related lawsuits . . . proceeding under common judicial
supervision or control.” Id. at § 1.02(b). Such “administrative aggregations”
are said to include “all proceedings that enable judges to coordinate separate
lawsuits for efficient processing. . . . Examples are intradistrict
consolidations, multidistrict consolidations, and bellwether trials.
Informal administrative aggregation occurs when judges handling related
cases in different courts or jurisdictions achieve coordination by working
together outside the ambit of specific rules or statutes, as with federal-state
coordination in mass-tort cases.” Id., cmt. b(2). By contrast, private or
“informal” aggregations are coordinated by private persons. “Usually the
claims or defenses share a factual connection and are managed by attorneys
who work cooperatively on behalf of all claimants or respondents. For
example, all claimants may assert injuries stemming from the same product,
and their attorneys may jointly attempt to negotiate a settlement of all
claims with the manufacturer.” Id., cmt. b(3).

Because almost all such non-class aggregate proceedings have
settlement as their ultimate objective, the problems of achieving a global
settlement in that context have received particular attention. See, id., §§
3.15-3.18, addressing non-class aggregate settlements. The main problems
are that individual, unlike class, counsel, lack the power to enter a binding
settlement without the consent of their clients, the need to offer the
defendant “comprehensive peace” as an inducement for settlement,
consequent pressures exerted on plaintiffs by their counsel to accept the
settlement, and the prospect that a minority of class members may “hold out”
to obtain more favorable treatment. The controversial proposals of the ALI in
that regard, which turn on a provision to allow plaintiffs to give “advance
consent” to a settlement subsequently approved by a prescribed super-
majority of claimants, are reviewed below and in Chapter 7.A, infra.

A large volume of literature has addressed the problems raised by non-
class aggregate proceedings. Some significant contributions include:

(1) Elizabeth Chamblee Burch, Aggregation, Community, and the Line
Between, 58 KAN. L. REV. 889 (2010) (arguing that the presumption of
cohesion underlying class certification frequently is fictitious, and that,
conversely, in non-class aggregate litigation settings, plaintiffs may possess a
community of interests by virtue of post litigation communication and
consensus that justifies binding them by settlement and other decisions
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reached in accordance with group governance procedures to which they have
agreed). “Given that ‘presumed cohesion’ justifies binding absent litigants to
a class action judgment, if group cohesion in nonclass aggregation is real then
there 1s ample historical and theoretical justification for allowing plaintiffs to
limit their ability to pursue their own claims. When litigants form groups
and morally obligate themselves to other group members through voluntary
promises and assurances, it makes sense to reinforce those obligations

and bind plaintiffs’ collective interests regardless of whether their cohesion
predated or postdated the decision to sue.” Id. at 903. See also Elizabeth
Chamblee Burch, Litigating Groups, 61 ALA. L. REV. 1 (2009); Elizabeth
Chamblee Burch, Procedural Justice in Nonclass Aggregation, 44 WAKE
FOrREST L. REV. 1 (2009)(noting the difficulties of defining and achieving
procedural justice norms in the setting of non-class aggregations).

(2) Howard M. Erichson, The Trouble with All-or-Nothing Settlements,
58 KAN. L. REV. 979 (2010). Professor Erichson reviews the ethical issues
posed by non-class aggregate settlement agreements that effectively impose a
requirement for all claimants represented by the contracting plaintiffs’ firms
to accept a lump sum settlement to be allocated among claimants by the
plaintiffs’ attorneys. These include conflicts of interest among the claimants
and between claimants and their lawyers, problems in allocating and
misallocation of the settlement fund among claimants, extortion by holdouts,
the creation of “slush funds” and deception to counter the hold out problem,
violation of the lawyers’ duties of loyalty, difficulties in obtaining informed
consent, and collusion between plaintiffs’ counsel and defendants. Although
recognizing that “mass aggregate settlements are an essential component in
the resolution of widespread disputes” (id. at 1023), he argues that the
desirability of obtaining global peace should not lead ethics committees or
rulemakers to alter rules to promote all-or-nothing settlements. Rather,
where class certification and settlement is not feasible, the alternative of
“most-or-nothing” settlements, in which walkaway clauses, for example,
require 85, 90, or 95% participation, may achieve a sufficiently
comprehensive peace while presenting far fewer ethical concerns.

(3) Howard M. Erichson & Benjamin C. Zipursky, Consent Versus
Closure, 96 CORNELL L. REV. 265 (2011) reviews the increasing importance of
non-class aggregate settlements in mass accident and other settings unsuited
for class certification. The authors note the emergence of strategies to
sidestep the requirement for individual consent to settlement, such as that
employed in the Vioxx litigation, under which counsel entering the
“settlement agreement” with Merck were required to recommend the
settlement to all of their eligible clients and, if any client decided not to
participate, were required to withdraw from representing the nonsettling
clients. Under these terms, over 99.79% of eligible claimants enrolled,
achieving “closure” for the defendant, lawyers, and the judicial system.
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Professors Erichson and Zipursky argue that such arrangements promoting
“lawyer empowerment” to settle mass actions violate established ethical
prohibitions including the requirement that a lawyer abide by the client’s
decision whether to settle a matter, the requirements that lawyers exercise
independent professional judgment on behalf of and render candid advice to
their clients, the prohibition against settlement agreements that restrict a
lawyer’s right to practice, and ethical restrictions on terminating the lawyer-
client relationship, noting that “[c]ases overwhelmingly reject the idea that a
lawyer may fire a client for declining a settlement against the lawyer’s
advice.” Id. at 287

Professors Erichson and Zipursky also examine the alternative
approach to achieving closure embodied in section 3.17(b) of the ALI’s
Principles of the Law of Aggregate Litigation (2010). Under that provision,
which has been controversial, a lawyer or group of lawyers who represent two
or more claimants on a non-class basis may settle their claims on an
aggregate basis provided that each claimant gives advance written consent
allowing each participating claimant to be bound by a substantial majority
vote of all claimants concerning an aggregate settlement proposal (or a
substantial majority vote of each category of claimants). The agreement may
occur at or after the formation of the lawyer-client relationship, but must be
fully informed, must specify the approval procedure (which may not be
assigned to counsel), and must specify the manner of allocating the proceeds
of the settlement among claimants or provide for the future development of
an allocation mechanism. The lawyers must also advise the claimants that
this is an alternative method of settlement, and that they are not required to
enter the agreement and that the lawyer may not terminate an existing
relationship because the claimant declines to enter the agreement. Such
agreements are permissible only in cases involving a substantial amount in
controversy and a large number of claimants. § 3.17(c). Finally, the
agreement is enforceable only if it 1s “procedurally” fair and reasonable under
all of the circumstances, and any settlement entered pursuant to the
agreement is enforceable only if it is substantively fair and reasonable. §
3.17(d), (e). Non-compliance with the requirements of § 3.17 including
compliance with the procedures of §§ 3.17 (b) and (c) and the procedural and
substantive fairness of the settlement under §§ 3.17(d) and (e) would be open
to challenge in court. § 3.18. This “advance consent” procedure is
recommended as an alternative to the currently prevailing aggregate
settlement rule, which permits a client to give informed consent to a
settlement only after all of its terms and its allocation among claimants are
known. See § 3.17(a).

The objectives of the ALI proposal are to permit lawyers to achieve the
benefits of joint representation by maximizing settlement value for all
claimants without the threat of “holdouts” by some claimants seeking to exert
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control over the settlement and demand premiums for their agreement,
because “even the threat of such a holdout may cause the defendant to
withhold the premium associated with complete peace, thereby inuring to the
detriment of all the represented claimants.” Id., cmt. b.

Notwithstanding its worthy objectives, Professors Erichson and
Zipursky find the ALI proposal as objectionable as the procedure employed in
Vioxx. In their view, the proposal, which would require a major change in the
aggregate settlement rules in effect in all jurisdictions prohibiting such
advance consents, would improperly “shift power from clients to lawyers in
ways that not only raise concerns about the authenticity of consent but also
put lawyers in a role that is inconsistent with loyal representation of clients.”
96 Cornell L. Rev. at 298. They argue that the proposal shifts too much
settlement power from claimants to their lawyers, and that the dynamics of
the lawyer-client relationship in mass litigation virtually guarantee that
supermajority approval will be obtained, making client consent illusory and
“Inauthentic.” “Rather than eliminating the problem of informed consent, the
proposal frontloads the problem. It raises questions about whether clients, at
the time they sign retainer agreements, can understand the implications of
waiving their control over the settlement.” Id. at 301. Expecting
unsophisticated clients to refuse the advance consent provision when it is
recommended by their lawyers is unrealistic. Id. at 303. Of even greater
concern, such an advance agreement presents conflicts of interest among
claimants which should be unwaivable before the terms of the settlement are
known. Id. at 304-311. Finally, Professors Erichson and Zipursky argue that
the need for total “closure” in the mass action context has been overblown
and that adequate resolutions can be obtained under traditional rules
without sacrificing the bedrock right of client consent. Id. at 318-20. “Mass
tort settlements over the past several decades typically have not provided
closure of the sort that Merck obtained in Vioxx and that the ALI proposal
alms to secure. Yet, settlements have occurred, and this fact is not
surprising. Even without the absolute closure envisioned by the Vioxx terms
and the ALI proposal, a mass settlement can allow a defendant to put the
majority of litigation behind it, reduce litigation expenses, and quantify the
remaining risk.” Id. at 319. In the end, “[c]Jonsent—not closure—determines
legitimacy.” Id. at 269.

(4) Richard A Nagareda, Embedded Aggregation in Civil Litigation, 95
CORNELL L. REV. 1105 (2010). In this article, Professor Nagareda argues that
the litigation world does not neatly divide itself between class litigation, on
the one hand, and individual litigation with its effects confined to the named
parties, on the other. Rather, he addresses increasingly important instances
in which lawsuits, because of the scope of the right of action asserted, the
nature of the remedy sought, or the character of the alleged wrong, have an
“embedded” aggregate character extending beyond the named parties, and,
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consequently, give rise to demands for the lawsuit to bind non-parties, even
though the requisites for class certification are not satisfied. As examples, he
notes the possibility of numerous FOIA actions seeking demands for the same
documents, actions seeking punitive damages based on a course of conduct
affecting numerous plaintiffs, in which due process constraints prevent
punishment of the defendant for injuries to non-plaintiffs but permit the jury
to consider injury to others in evaluating the defendant’s culpability with
respect to the named plaintiff, and aggregate settlements of numerous
personal injury claims arising from mass torts that have market wide effects.
Professor Nagareda explores the use of “hybrid” non-class centralizing
procedures to resolve instances of such “embedded” aggregation, such as
centralization of repetitive FOIA litigation in a single forum, creation of a
public right of action for civil penalties that may be asserted by private
litigants by analogy to qui tam litigation, and a regulated regime in which
individual tort litigants may consent in advance to the aggregate settlement
of their claims on certain conditions by a small number of law firms
controlling the prosecution of large inventories of claims (an approach
endorsed in the ALI’s Principles of the Law of Aggregate Litigation § 3.17(b)).
(Professor Nagareda also explores the evolution of the Vioxx settlement in
great detail.) In sum, “[w]hat is needed 1is not civil process created on the fly
but, rather, studied and deliberate effort to expose the hybrid quality of
mnovations like FOIA, punitive damages, and aggregate settlements . . . and
to subject them to commensurately hybrid forms of legal regulation. In this
endeavor, the poles of the one-on-one lawsuit and the U.S.-style class action
define useful fixed points along a continuum, but neither alone provides the
necessary roadmap for the uncharted territory in between. That territory . . .
comprises the domain for serious thinking about aggregate procedure in the
twenty-first century.” Id. at 1170.
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Chapter 4

COORDINATION AND CONSOLIDATION OF OVERLAPPING
LITIGATION

C. OVERLAPPING LITIGATION IN FEDERAL AND STATE
COURTS

At page 405, after the paragraph beginning “Third” add:

The Supreme Court emphasized the narrowness of the “relitigation”
exception to the anti-injunction act in Smith v. Bayer Corp., 2011 U.S. LEXIS
4559 (June 16, 2011). In that case, a plaintiff filed a class action in federal
court against Bayer; the court denied class certification, after which a
different plaintiff, representing roughly the same class on roughly the same
claims, sued Bayer in state court. Bayer asked the federal court to enjoin the
state court from certifying a class. The district court issued such an order
and the Eighth Circuit affirmed. The Supreme Court reversed, and held that
the lower courts exceeded their power under the relitigation exception.

That provision applies only when (1) the issue decided by the federal
court is the same as that presented to the state court and (2) the parties in
the two cases are the same or fall within “a few discrete exceptions to the
general rule against binding nonparties.” The facts failed to satisfy either
criterion. First, because the state class action rule did not mirror Rule 23,
and the state courts had not indicated a willingness to interpret them as
coterminous, the issue decided by the federal court was not the same as that
presented to the state tribunal. Second, the plaintiff in the second case was
not a party to the first case, and thus could not be bound. Though a nonparty
may be bound if he was a member of a class, this nonparty preclusion could
not apply here, because the federal court in the first case denied class
certification. Thus the plaintiff in the second case was not bound by the
judgment in the first.

D. OVERLAPPING LITIGATION IN AMERICAN AND
FOREIGN COURTS

At page 430, at the end of Note 1 add: In Winter v. NRDC, 555 U.S. 7
(2008), the Court held that the mere possibility of irreparable harm to a
plaintiff was sufficient, in some circumstances, to justify a preliminary
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injunction. Under that case, a plaintiff must show that irreparable harm is
likely, and not just possible. The majority opinion failed, however, to discuss
the validity of a sliding scale approach that some circuits use. In Alliance for
the Wild Rockies v. Cottrell, 632 F.3d 1127 (9th Cir. 2011), the Ninth Circuit
held that the sliding scale approach survives Winter. The elements are
weighed: (1) likely to succeed on merits, (2) likely to suffer irreparable harm
absent the injunction, (3) balance of equities tips in his favor, and (4)
Injunction in public interest. Under the sliding scale approach, an injunction
can issue if the likelihood of success is such that serious questions going to
the merits are raised and the balance of hardships tips heavily in the
plaintiff’s favor.

In Cottrell, the Ninth Circuit holds that this approach survives Winter.
The Seventh and Second Circuits agree. Citigroup Global Mkts., Inc. v. VCG
Special Opportunities Master Fund Ltd., 598 F.3d 30, 35-358 (2d Cir. 2010);
Hoosier Energy Rural Elec. Coop., Inc. v. John Hancock Life Ins. Co., 582
F.3d 721, 725 (7th Cir. 2009)(weaker claim on merits can support preliminary
injunction depending on “net harm” that could be prevented by the
injunction).

The Ninth Circuit did, however, refine its approach. While “serious
questions” may justify a preliminary injunction, Winter commands that all
four factors be addressed. Plaintiff must make a showing on all four. Before
Winter, serious questions could support an injunction so long as the balance
of equities was in plaintiff’s favor. Now, however, she will have to show
likelihood of irreparable injury and that the injunction is in the public
interest.

The Fourth Circuit has concluded that Winter abrogated the sliding
scale approach. Real Truth About Obama, Inc. v. FEC, 575 F.3d 342, 347
(4th Cir. 2009), vacated on other grounds, 130 S.Ct. 2371 (2010).

At page 430, add:

7. After entry of judgment but before TKS paid it, the district court
retained ancillary enforcement jurisdiction and could enter the preliminary
injunction. After TKS paid the judgment, however, the Eighth Circuit held,
there was no tension between the foreign and American court systems. While
the clawback statute was an affront to the American judgment, the court
explained, that was a problem to be addressed, if at all, by the political
branches, and not by the federal courts. Accordingly, the Eighth Circuit
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vacated the injunction and remanded to the district court with instructions to
dismiss. Goss International Corp. v. Man Roland Druckmaschinen
Aktiengesellschaft, 491 F.3d 355, 359-368 (8t Cir. 2007). The parties
ultimately settled the dispute in September 2009.
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Chapter 5

CHOICE OF LAW ISSUES IN COMPLEX LITIGATION

At page 442, add: There is an interesting symposium on Complexity
and Aggregation in Choice of Law at 14 Roger Williams U. L. Rev. 1-95
(2009).
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Chapter 6

JUDICIAL MANAGEMENT AND CONTROL OF PRETRIAL
PROCEDURE

E. JUDICIAL CONTROL THROUGH SANCTIONS
At page 542, at the end of the second paragraph, add:

In Shum v. Intel Corp., 629 F.3d 1360 (Fed. Cir. 2010), the Federal
Circuit held that Rule 54(d)(1) permits award of costs to only one litigant as
the “prevailing” party. The district court in the case, noting that both
plaintiff and defendant won on some points and lost on others, concluded that
both “prevailed.” The Federal Circuit held that there can only be one
prevailing party, and affirmed the alternative holding by the district court
that defendant prevailed. In a mixed-judgment case, one can prevail without
winning on all claims. Here, defendant won on all of plaintiff’s state-law
claims, including by 12(b)(6) on some claims before trial and summary
judgment on others. After jury hung on plaintiff's other claims, court entered
JMOL for defendants. Defendant avoided $400,000,000 in liability and
plaintiff won only correction of inventorship on five of seven patents. A sharp
dissent concluded that plaintiff had won and there should have been an order
of no costs.

At page 546, at the end of Note 1, add:

The Sixth Circuit has made clear that § 1927 applies only to individual
lawyers, and does not permit imposition of fees on a law firm. BDT Prods.,
Inc. v. Lexmark Intern., Inc., 602 F.3d 742 (6th Cir. 2010). For another good
example of the imposition of fees under § 1927, see Norelus v. Denny’s, Inc.,
628 F.3d 1270 (11th Cir. 2010)(counsel vexatiously and unreasonably
multiplied proceedings through errata sheet for deposition).

At page 548, concerning Inherent Authority, add:

In Carr v. Tillery, 591 F.3d 909 (7th Cir. 2010), a lawyer sued his
former partners over division of fees, and alleged RICO violations. It was the
eighth suit against the same defendants regarding division of fees. Section
1927 did not apply, because it does not address conduct before suit is filed.
But a court has the inherent power to punish by an award of attorney’s fees
or other monetary sanction. There is a common law principle that is
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“concerned with protecting the courts from being overwhelmed by baseless
litigation as with protecting litigants from harassment.” 591 F.3d at 920.

A plaintiff whose contention that he could sue as a private attorney
general under the Medicare Secondary Payer Act had continually been
rejected by courts, filed another such case in the Eastern District of
Tennessee. The court dismissed the case, after which the defendants moved
for sanctions. Rule 11 did not apply because the dismissal made it impossible
for the defendants to provide the safe harbor required by that rule. Section
1927 did not apply because it does not permit sanctions against a represented
party or law firm. Nonetheless, the court employed its inherent power to
assess sanctions (consisting of attorney’s fees of over $250,000) based upon
what it concluded was bad faith and baseless claims. The plaintiff and law
firm were jointly and severally liable for the sanction. Stalley v. Mountain
States Health Alliance, 2010 U.S.Dist. LEXIS 8346 (E.D. Tenn. 2010)
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Chapter 7

APPOINTMENT, ORGANIZATION, AND COMPENSATION OF LEAD,
LIAISON, AND CLASS COUNSEL

A. APPOINTMENT OF CLASS AND LEAD COUNSEL

3. The Emergence of Active Judicial Involvement in the
Selection and Appointment of Class and Lead Counsel

a. Appointment and Powers of Lead and Liaison counsel

At Text, page 562, insert the following new paragraph 7 after
paragraph 6:

In Charles Silver and Geoffrey P. Miller, The Quasi-Class Action
Method of Managing Multi-District Litigations: Problems and a Proposal, 63
VAND. L. REV. 107 (2010), Professors Silver and Miller advance a wide-
ranging critique of the prevailing “quasi-class action” approach to MDL
management. They contend that the common practice of judicial appointment
of lead attorneys and control of their compensation through contingent fee
caps and forced transfers from non-lead lawyers (see infra, Ch.7.B.7) has
serious disadvantages, including compromising judicial independence,
requiring judges to make decisions without adequate information and
standards, lack of transparency, overcompensating some lawyers while
undercompensating others, and often producing a suboptimal level of
“common benefit” work. They further contend that such forced taxation of
fees i1s not justified by the common fund doctrine. As an alternative, they
propose a “default rule” that control of an MDL should be vested in the
attorney or group of attorneys with the most valuable client inventories, who
would then select and retain other attorneys to perform common benefit work
at an agreed upon rate of compensation to be taxed against the recoveries of
all claimants. It is unclear why they think the suggested procedure is more
consistent with the common benefit doctrine than the currently prevailing
practice. However, they make a strong argument that their proposal would
improve the selection, compensation and monitoring of counsel performing
common benefit work in comparison with the current approach.

4. Note on the Organization of Defense Counsel in Complex
Cases

At Text, page 585, insert the following new material at the end of the
first partial paragraph at the top of the page:
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; Christopher R. Leslie, Judgment Sharing Agreements, 58 DUKE L.J. 747
(2009) (arguing, in the context of judgment sharing agreements among
antitrust price-fixing defendants, that such agreements may undermine
deterrence by decreasing settlement probability and values, may make price
fixing cartels more attractive to risk averse defendants, may reduce the
willingness of some conspirators to settle and provide evidence against
others, and may stabilize price fixing cartels, and suggesting that antitrust
judgment sharing agreements should be subject to civil discovery and to
antitrust challenge under the rule of reason).

B. AWARD OF ATTORNEY’S FEES IN COMPLEX LITIGATION
3. The “Lodestar” Method of Determining Fee Awards
At Text pages 608-09, paragraphs 8 and 9, add:

In Perdue v. Kenny, 130 S.Ct. 1662 (2010), the Supreme Court
reaffirmed that upward adjustments of the lodestar fee award to take account
of “superior performance” are permissible only in “extraordinary
circumstances.” In that case (in which plaintiffs had obtained an extensive
class action consent decree reforming the foster care system in two Georgia
counties), the federal district court had enhanced the lodestar fee amount of
$6 million by 75%, resulting in a total award of $10.5 million. The court
based this award on the facts that class counsel had been required to advance
substantial case expenses over a three year period with no on-going
reimbursement, that class counsel were not paid on an on-going basis, that
obtaining fee and expense reimbursement was contingent on the outcome of
the case, and that counsel had exhibited “a higher degree of skill,
commitment, dedication, and professionalism . . . than the Court has seen
displayed by the attorneys in any other case during its 27 years on the
bench.” Id. at 1670. The Eleventh Circuit affirmed.

The Supreme Court reversed. The Court first articulated “six
important rules” derived from its previous decisions. First, a reasonable fee
must be sufficient to induce a capable attorney to undertake meritorious civil
rights cases, but must not produce a windfall. Second, the lodestar method
yields a fee that is presumptively sufficient. Third, fee enhancements for
superior performance may be granted, but only in “rare” and “exceptional”
circumstances. Fourth, an enhancement may not be based on a factor
subsumed in the lodestar calculation. Thus, novelty and complexity of a case
generally may not be used for enhancement because these factors are
reflected in the hours expended, and superior performance generally will not
support an enhancement because the quality of representation normally is
reflected in the reasonable hourly rate. Fifth, the party seeking an
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enhancement bears the burden of justification. Sixth, the proponent must
produce “specific evidence” supporting the award. Id. at 1672-73.

The Court then identified the following limited circumstances in which
an enhancement for superior attorney performance might be justified: (1)
Where the attorney’s hourly rate used in the lodestar calculation did not
reflect the attorney’s market value, demonstrated in part in the litigation, as,
for example, where the rate was set solely with reference of years since
admission to the bar. (2) Where the case involves an “extraordinary outlay of
expenses and the litigation is exceptionally protracted” (id. at 1674) beyond
the delay in reimbursement normally to be expected in such cases. (In such
“exceptional” cases, the enhancement must be reasonably and objectively
determined, as by applying a standard rate of interest to the outlays of
expenses.) (3) Where, in “extraordinary circumstances . . . an attorney’s
performance involves exceptional delay in the payment of fees” (id. at 1675)
beyond that normally to be anticipated, applying a similar objective method.

The Court specifically rejected the argument that performance
enhancements could be made on the ground that departures from hourly
billing taking superior results into account are becoming increasingly
common in the private market. “[IJf hourly billing becomes unusual, an
alternative to the lodestar method may have to be found. However, neither
respondents nor their amici contend that that day has arrived.” Id.

Applying these standards, Justice Alito, in an opinion for five Justices,
concluded that the enhancement was improper because it was “essentially
arbitrary.” The district court had not calculated the portion of the
enhancement due to extraordinary outlays for expenses and delayed
reimbursement, and the court had not linked delay in receipt in fees to proof
that the delay was outside the “normal range expected by attorneys who rely
on § 1988 for the payment of their fees or quantify the disparity.” Id. at 1676.
Reliance on the contingency of the outcome was impermissible under Dague.
Finally, in relying on “a comparison of the performance of counsel in this case
with the performance of counsel in unnamed prior case