January 2007

Dear Administrative Law Colleague:

As the semester begins, we want to alert you to two developments since the publication of the Fifth Edition of Koch, Jordan, and Murphy, Administrative Law: Cases and Materials last spring. 
The major development that you will want to consider is the First Circuit’s rejection of its own Seacoast Anti-Pollution League v. Costle, which appears at page 336 of the casebook. Seacoast is the first of three decisions that reflect different approaches to determining whether the requirements of sections 554, 556, and 557 of the APA are triggered by particular statutory hearing provisions. The others are City of West Chicago, Illinois v. United States Nuclear Regulatory Commission, 701 F.2d 632, (7th Cir. 1983) (casebook p. 340), and Chemical Waste Management, Inc. v. U.S. Environmental Protection Agency, 873 F.2d 1477 (D.C. Cir. 1989) (casebook p. 344).
In Dominion Energy Brayton Point, LLC v. Johnson, 443 F.3d 12 (1st Cir. 2006), the First Circuit adopted the approach of the D.C. Circuit in Chemical Waste Management, Inc., granting Chevron deference to the agency’s interpretation of an ambiguous hearing requirement. The First Circuit also relied upon National Cable & Telecommunications Ass’n v. Brand X Internet Services, 125 S. Ct. 2688 (2005) (casebook pp. 724-25), in which the Supreme Court had held that Chevron-entitled agency interpretations trump prior judicial decisions unless the prior decisions had explicitly adopted the only possible interpretation. Since Seacoast itself had acknowledged the ambiguity of the statutory hearing requirement, the Dominion Energy panel had no difficulty avoiding the normal principle that precludes a circuit court panel from issuing a decision contrary to that of an earlier panel of the same circuit. 

We enclose an edited version of the Dominion Energy decision. We believe, however, that Seacoast remains valuable for pedagogical purposes. It still represents one of three approaches to determining when a statutory hearing provision triggers § 554(a) of the APA. Another decision reaching the Seacoast outcome, Marathon Oil Co. v. EPA, 564 F.2d 1253 (9th Cir. 1977), relied upon similar reasoning and remains valid in its own circuit. Marathon is cited in all three of the decisions in the casebook (pp. 338, 343, and 348).You could use Marathon, but we consider Seacoast to be the better for teaching purposes. Moreover, the Supreme Court has not yet addressed this issue, Both U.S. v. Mead Corp., 533 U.S. 218 (2001) and FDA v. Brown & Williamson Corp., 529 U.S. 120 (2000), suggest that Chevron deference may not be appropriate in this situation. It is not clear the Congress would have intended the courts to defer to an agency’s interpretation of a procedural provision that was arguably meant as a check on the agency’s power. Neither Dominion Energy, nor its spiritual ancestor Chemical Waste Management, Inc. v. EPA, adequately explains why an agency should be able to control the question of whether a statute requires it to follow procedures whose purpose is to protect the interests of individual private actors.

The other development we thought important to mention concerns the test for the adequacy of notice under the due process clause. As reported at Note 8 at pages 507-08 of the casebook, the Supreme Court in Dusenbery v. United States, 534 U.S. 161 (2002), rejected Mathews balancing as the means to determine the adequacy of notice. It adopted instead the “more straightforward test” of whether the notice is “reasonably calculated under all the circumstances to apprise” the individual of the action. But what if the government sends notice by certified mail, and the certified mail is not claimed? The Dusenbery test may have been met initially, but does the return trigger additional notice? Yes, according to Jones v. Flowers, 126 S. Ct. 1708 (2006). And how are we to determine what would then constitute adequate notice? “[A]ssessing the adequacy of a particular form of notice requires balancing the ‘interest of the State’ against ‘the individual interest sought to be protected by the Fourteenth Amendment,’” which sounds a lot like Mathews balancing. With a forceful dissent, this case could be a useful teaching tool if you want to pursue either the particulars of notice under the due process clause or the tension between rules that permit judicial judgment based upon general principles and those that require greater consideration of the particular facts.
We hope this information is helpful to you and wish you an enjoyable semester. Remember, the casebook concerns the Wine Trade Commission, which suggests any number of productive field trips and other extracurricular activities. Please do not hesitate to contact us directly with any comments or questions or for guidance teaching from the book.
Sincerely,

Charles H. Koch, Jr. (757-221-3835 / CHKOCH@wm.edu) 
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DOMINION ENERGY BRAYTON POINT, LLC v. JOHNSON

443 F.3d 12 (1st Cir. 2006)
SELYA, Circuit Judge.

USGen New England, Inc., now Dominion Energy Brayton Point, LLC (Dominion), filed suit against the U.S. Environmental Protection Agency, its administrator, and its regional office (collectively, the EPA), alleging that the EPA failed to perform a non-discretionary duty when it refused to grant Dominion’s request for a formal evidentiary hearing after issuing a proposed final National Pollution Discharge Elimination System (NPDES) permit. The district court dismissed the case for want of subject matter jurisdiction. On appeal, the central question presented concerns the effect of this court’s decision in Seacoast Anti-Pollution League v. Costle, 572 F.2d 872 (1st Cir. 1978), in light of the Supreme Court's subsequent decision in Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984). Concluding, as we do, that Seacoast does not control, we affirm the judgment below.

I. BACKGROUND
Dominion owns an electrical generating facility in Somerset, Massachusetts (the station). The station opened in the 1960s and, like most power plants of its era, utilizes an “open-cycle” cooling system. Specifically, the station withdraws water from the Lees and Taunton Rivers, circulates that water through the plant’s generating equipment as a coolant, and then discharges the water (which, by then, has attained an elevated temperature) into Mount Hope Bay.

The withdrawals and discharges of water are regulated by the Clean Water Act (CWA), 33 U.S.C. §§ 1251-1387. For the last three decades, these actions have been authorized by a series of NPDES permits issued by the EPA pursuant to section 402(a) of the CWA. The standards incorporated into those permits are determined under the thermal variance procedures laid out in section 316(a). 

In 1998, the station applied for renewal of its NPDES permit and thermal variance authorization. The EPA issued a proposed final permit on October 6, 2003, in which it rejected the requested thermal variance. On November 4, Dominion sought review before the Environmental Appeals Board (the Board), and asked for an evidentiary hearing. The Board accepted the petition for review but declined to convene an evidentiary hearing. 

[Dominion challenged the hearing denial under the citizen suit provision of the Clean Water Act, 33 U.S.C. § 1365(a)(2), arguing that EPA had failed to comply with a mandatory duty to provide an evidentiary hearing. After the district court dismissed on jurisdictional grounds, Dominion appealed to the First Circuit.] 

II. THE LEGAL LANDSCAPE
We set the stage for our substantive discussion by undertaking a brief review of the legal rules that frame the controversy at hand.

Before the EPA either issues an NPDES permit or authorizes a thermal variance,   it must offer an “opportunity for public hearing.” 33 U.S.C. §§ 1326(a), 1342(a). No definition of “public hearing” is contained within the four corners of the CWA.

The Administrative Procedure Act (APA), 5 U.S.C. § 551 et seq., is also part of the relevant legal landscape. Most pertinent here are those sections that combine to describe the procedures for formal administrative adjudications. See id. §§ 554, 556, 557. These procedures apply “in every case of adjudication required by statute to be determined on the record after opportunity for an agency hearing.” Id. § 554(a). The APA does not directly address whether these procedures apply when a statute simply calls for an “opportunity for public hearing” without any specific indication that the hearing should be “on the record.”

In Seacoast, this court interpreted “public hearing” (as used in sections 402(a) and 316(a) of the CWA) to mean “evidentiary hearing”—in other words, a hearing that comports with the APA’s requirements for a formal adjudication. Examining the legislative history of the APA, we adopted a presumption that “unless a statute otherwise specifies, an adjudicatory hearing subject to judicial review must be [an evidentiary hearing] on the record.”  Applying that presumption to the CWA, we concluded that “the statute certainly does not indicate that the determination need not be on the record.” (Emphasis in original.)
So viewed, Seacoast established a rebuttable presumption that, in the context of an adjudication, an organic statute that calls for a “public hearing” should be read to require an evidentiary hearing in compliance with the formal adjudication provisions of the APA. Two other circuit courts reached the same conclusion, albeit through different reasoning. See Marathon Oil Co. v. EPA, 564 F.2d 1253, 1264 (9th Cir. 1977); U.S. Steel Corp. v. Train, 556 F.2d 822, 833-34 (7th Cir. 1977). Acquiescing in this construction, the EPA promulgated regulations that memorialized the use of formal evidentiary hearings in the NPDES permit process. 

In 1984, a sea change occurred in administrative law and, specifically, in the interpretation of organic statutes such as the CWA. The Supreme Court held that “[w]hen a court reviews an agency’s construction of the statute which it administers,” the reviewing court first must ask “whether Congress has directly spoken to the precise question at issue.” Chevron, 467 U.S. at 842, 104 S. Ct. 2778. If Congress’s intent is clear, that intent governs—both the court and the agency must give it full effect. If, however, Congress has not directly addressed the question and the agency has stepped into the vacuum by promulgating an interpretive regulation, a reviewing court may “not simply impose its own construction on the statute,” but, rather, ought to ask “whether the agency’s answer is based on a permissible construction of the statute.” 

This paradigm, sometimes called the Chevron two-step, increases the sphere of influence of agency action. If congressional intent is unclear and an agency’s interpretation of a statute that it administers is reasonable, an inquiring court must defer to that interpretation. That is so even if the agency’s interpretation is not the one that the court considers to be the best available interpretation. 

Armed with the Chevron decision and a presidential directive to streamline regulatory programs, the EPA advanced a proposal to eliminate formal evidentiary hearings from the NPDES permitting process. In due course, the EPA adopted that proposal as a final rule. 

This revision depended heavily on a Chevron analysis. The agency began by “finding no evidence that Congress intended to require formal evidentiary hearings or that the text [of section 402(a)] precludes informal adjudication of permit review petitions.” Then, it weighed the risks and benefits of employing informal hearing procedures for NPDES permit review, “determining that these procedures would not violate the Due Process Clause.”  Finally, it “concluded that informal hearing procedures satisfy the hearing requirement of section 402(a).” 

It was under this new regulatory scheme that the EPA considered Dominion’s request to renew its NPDES permit and to authorize a thermal variance. Thus, it was under this scheme that the EPA denied Dominion's request for an evidentiary hearing.

III. ANALYSIS
. . . 

There is no question but that Dominion satisfied the . . . notice requirement [of the citizen suit provision]. The crux of the case, therefore, is whether Dominion has pleaded the flouting of a non-discretionary duty.

One thing is crystal clear: on their face, the current EPA regulations do not establish a non-discretionary duty to provide the evidentiary hearing that Dominion seeks. Prior to the date of Dominion's request, the EPA vitiated the preexisting rule introducing evidentiary hearings into the NPDES permitting process. Dominion concedes this fact, but nonetheless relies on Seacoast as the source of a non-discretionary duty to convene an evidentiary hearing.

This reliance is misplaced. Even if Seacoast established a non-discretionary duty for section 505(a)(2) purposes when it was decided-a matter upon which we need not opine—Dominion’s position ignores two important post-Seacoast changes in the legal landscape: the Supreme Court’s decision in Chevron and the agency’s subsequent promulgation of the current “no evidentiary hearing” rule.

We anticipated this situation in Citizens Awareness Network, Inc. v. United States, 391 F.3d 338 (1st Cir. 2004), in which we noted that “while the type of hearing required by a statute turns on congressional intent, Chevron adds a new dimension, requiring that the agency’s reasonable interpretation be accorded deference if there is any ambiguity as to that intent.” We also recognized Chevron’s possible ramifications for Seacoast, but did not have the occasion to confront the issue squarely. Now, with guidance from the Supreme Court’s last term lighting our path, we address the matter and conclude that, as to the CWA’s public hearing language, the Chevron doctrine trumps the potential application of stare decisis principles.

For present purposes, the critical precedent is National Cable & Telecommunications Ass'n v. Brand X Internet Services, ____ U.S. ____, 125 S. Ct. 2688, 162 L. Ed. 2d 820 (2005). There, the Court examined the relationship between the stare decisis effect of an appellate court’s statutory interpretation and the Chevron deference due to an administrative agency’s subsequent, but contrary, interpretation. Echoing Chevron, the Court reiterated that “[f]illing [statutory] gaps . . . involves difficult policy choices that agencies are better equipped to make than courts.” Then, concluding that Chevron’s application should not turn on the order in which judicial and agency interpretations issue, the Justices held squarely that “[a] court’s prior judicial construction of a statute trumps an agency construction otherwise entitled to Chevron deference only if the prior court decision holds that its construction follows from the unambiguous terms of the statute and thus leaves no room for agency discretion.” This approach “hold[s] judicial interpretations contained in precedents to the same demanding Chevron . . . standard that applies if the court is reviewing the agency’s construction on a blank slate.” 

Brand X demands that we reexamine pre-Chevron precedents through a Chevron lens. The Chevron two-step applies. At the first step, a court “must look primarily to the plain meaning of the statute, drawing its essence from the particular statutory language at issue, as well as the language and design of the statute as a whole.” Strickland v. Comm’r, Me. Dep’t of Human Servs., 48 F.3d 12, 16 (1st Cir. 1995) (citation and internal quotation marks omitted). At this step, the court may “examine the legislative history, albeit skeptically, in search of an unmistakable expression of congressional intent.” If the precedent at issue finds clarity at step one—that is, if the holding of the case rests on a perception of clear and unambiguous congressional intent—that precedent will govern. If, however, the precedent operates at Chevron step two—that is, if the case holds, in effect, that congressional intent is less than pellucid and proceeds to choose a “best reading” rather than “the only permissible reading,” (emphasis in original)—its stare decisis effect will, through Chevron deference, yield to a contrary but plausible agency interpretation.

Once this mode of analysis is understood and applied, Dominion’s argument collapses. Seacoast simply does not hold that Congress clearly intended the term “public hearing” in sections 402(a) and 316(a) of the CWA to mean “evidentiary hearing.” To the contrary, the Seacoast court based its interpretation of the CWA on a presumption derived from the legislative history of the APA—a presumption that would hold sway only in the absence of a showing of a contrary congressional intent. In other words, the court resorted to the presumption only because it could find no sign of a plainly discernible congressional intent. A statutory interpretation constructed on such a negative finding is antithetic to a conclusion that Congress’s intent was clear and unambiguous.

The short of it is that the Seacoast court, faced with an opaque statute, settled upon what it sensibly thought was the best construction of the CWA’s “public hearing” language. Such a holding is appropriate at step two of the Chevron pavane, not at step one. Consequently, under Brand X, Seacoast must yield to a reasonable agency interpretation of the CWA’s “public hearing” requirement. 

The only piece left to this puzzle is to confirm that the EPA’s new regulations are, in fact, entitled to Chevron deference. This inquiry is a straightforward one. As our earlier discussion suggests (and as the Seacoast court correctly deduced), Congress has not spoken directly to the precise question at issue here. Accordingly, we must defer to the EPA’s interpretation of the CWA as long as that interpretation is reasonable. 

In this instance, the administrative interpretation took into account the relevant universe of factors. See 65 Fed. Reg. at 30,898-30,900 (considering “(1) [t]he private interests at stake, (2) the risk of erroneous decision-making, and (3) the nature of the government interest,” and concluding that its new regulation was a reasonable interpretation of the CWA). The agency’s conclusion that evidentiary hearings are unnecessary and that Congress, in using the phrase “opportunity for public hearing,” did not mean to mandate evidentiary hearings seems reasonable—and Dominion, to its credit, has conceded the point.

Dominion makes two final attempts to resuscitate Seacoast. First, it asseverates that a refusal to follow Seacoast offends the “law of the circuit” rule. That rule (a branch of the stare decisis doctrine) holds that, “[o]rdinarily, newly constituted panels in a multi-panel circuit should consider themselves bound by prior panel decisions” closely on point. However, the “law of the circuit” rule, like most rules of general application, is subject to exceptions. One such exception “comes into play when a preexisting panel opinion is undermined by subsequently announced controlling authority, such as a decision of the Supreme Court.” In this instance, the Supreme Court’s decisions in Chevron and Brand X counsel against a mechanical application of Seacoast.
Second, Dominion exhorts us to find that Seacoast’s holding is actually an interpretation of the APA, not the CWA (and, therefore, the EPA’s regulation is also an interpretation of the APA, not entitled to Chevron deference). Such a reading of Seacoast is plainly incorrect. While the Seacoast court relied on a presumption borrowed from the APA, the court’s holding is an interpretation of the CWA and, specifically, of the term “public hearing” contained in sections 402(a) and 316(a). The EPA’s regulations are also derived from the CWA. Because those changes implicate the statute that the EPA administers (i.e., the CWA), Chevron deference is appropriate. 

IV. CONCLUSION
We summarize succinctly. Although we in no way disparage the soundness of Seacoast’s reasoning, the Chevron and Brand X opinions and the interposition of a new and reasonable agency interpretation of the disputed statutory language have changed the picture. Because we, like the Seacoast court, cannot discern a clear and unambiguous congressional intent behind the words “public hearing” in the CWA and because the EPA’s interpretation of that term constitutes a reasonable construction of the statute, deference is due. It follows inexorably that no non-discretionary duty to grant Dominion an evidentiary hearing on its permit application exists. Consequently, the jurisdictional requirements of section 505(a)(2) have not been satisfied.

We need go no further.  For the reasons elucidated above, we conclude that the district court did not err in dismissing Dominion’s action.

Affirmed.
