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CHAPTER 4: BASIC EVIDENCE AND PROCEDURE

§ 4-4. Standard Under Federal Rules for Admitting Lay Opinions (FRE 701) (page 124).
The quoted version of FRE 701 on page 124 of the text is incomplete. It leaves out the clause added in 2000: ", and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702." The amendment is explained briefly in § 10-5(c) at page 549 of the text.

§ 4.6(c). Juror Competence  (FRE 606 (b)) (page 183)

In 2005, an amendment to Rule 606(b) was proposed by the Advisory Committee on Evidence Rules and approved by the Committee on Rules of Practice and Procedure.  This proposed amendment will be transmitted to the Judicial Conference for consideration at its September 2005 session with the recommendation that it be approved and transmitted to the Supreme Court.

The amended version of Rule 606 (b) is as follows (added material underlined; deleted material crossed through):

Rule 606. Competency of Juror as Witness

(a) At the trial.—A member of the jury may not testify as a witness before that jury in the trial of the case in which the juror is sitting.  If the juror is called so to testify, the opposing party shall be afforded an opportunity to object out of the presence of the jury.

(b)  Inquiry into validity of verdict or indictment.—Upon an inquiry into the validity of a verdict or indictment, a juror may not testify as to any matter or statement occurring during the course of the jury's deliberations or to the effect of anything upon that or any other juror's mind or emotions as influencing the juror to assent to or dissent from the verdict or indictment or concerning the juror's mental processes in connection therewith, .except that But a juror may testify on the question about (1) whether extraneous prejudicial information was improperly brought to the jury's attention, (2) or whether any outside influence was improperly brought to bear upon any juror, or (3) whether the verdict reported is the result of a clerical mistake. Nor may a A juror's affidavit or evidence of any statement by the juror concerning may not be received on a matter about which the juror would be precluded from testifying be received for these purposes.
The purpose of the proposed amendment is to clarify whether statements from jurors can be admitted to prove some disparity between the verdict rendered and the verdict intended by the jurors.  The two reasons the amendment was needed are:  1) all courts have found an exception to the Rule permitting jury testimony to prove certain errors in the verdict, even thought there is no language permitting such an exception in the text of the Rule; and 2) the courts have long been in dispute about the breadth of that exception.  

The amendment adopts a narrow exception, only for a clerical error, so as to avoid intrusion on the privacy of jury deliberations.  Furthermore, the amendment does not bar the court from polling the jury and taking steps to remedy any error that appears obvious when the jury is polled.
CHAPTER 5:  RELEVANCE RULES

§ 5-2. Character Evidence (FRE 404(a)) (page 159)

In 2005, an amendment to Rule 404(a) was proposed by the Advisory Committee on Evidence Rules and approved by the Committee on Rules of Practice and Procedure.  The proposed amendment will be transmitted by the Committee to the Judicial Conference at its September 2005 session with recommendations that it be approved and transmitted to the Supreme Court.

The amended version of Rule 404(a) is as follows (added material underlined; deleted material crossed through):

Rule 404.  Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes

(a) Character evidence generally—Evidence of a person's character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:


(1)  Character of accused. — Evidence In a criminal case, evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution; 

(2)  Character of alleged victim. — Evidence In a criminal case, and subject to the limitations imposed by Rule 412, evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor; 
The amendment clarifies that the Rule 4.04(a) exceptions apply only in criminal cases -- not in civil cases where the claim closely parallels a criminal charge.
§ 5-11. Compromise and Offers to Compromise (FRE 408) (page 183)

In 2005, an amendment to Rule 408 was proposed by the Advisory Committee on Evidence Rules and approved by the Committee on Rules of Practice and Procedure.  This proposed amendment will be transmitted by the Committee to the Judicial Conference at its September 2005 session with recommendations that it be approved and transmitted to the Supreme Court.

The amended version of Rule 408 is as follows (added material underlined; deleted material crossed through):

Rule 408. Compromise and Offers to Compromise
     (a) General rule.—Evidence of The following is not admissible on behalf of any party, when offered as evidence of liability for, invalidity of, or amount of a claim that was disputed as a validity or amount, or to impeach through a prior inconsistent statement or contradiction:

(1) furnishing or offering or promising to furnish, —or (2) accepting or offering or promising to accept, — a valuable consideration in compromising or attempting to compromise a the claim which was disputed as to either validity or amount; and, , is not admissible to prove liability for a invalidity of the claim or its amount.  Evidence of

(2) in a civil case, conduct or statements made in compromise negotiations is likewise not admissible regarding the claim.

     This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations.
     (b) Other purposes.—This rule also does not require exclusion when if the evidence is offered for another purpose, such as purposes not prohibited by subdivision (a).  Examples of permissible purposes include proving a witness's bias or prejudice of a witness, ; negativing negating a contention of undue delay, ; or and proving an effort to obstruct a criminal investigation or prosecution.
According to the Committee notes, the purpose of the proposed amendment is to clarify issues related to the scope of the exclusion and make the rule easier to read.  The rule clarifies the extent to which evidence related to settlement discussions in a civil case may be used in a subsequent criminal case.  The amendment provides that statements of fault, made during settlement negotiations, would not be barred by FRE 408 in a subsequent criminal case, but an actual offer or acceptance of an offer would be excluded in criminal cases.  The Committee determined that an offer or acceptance of a compromise is not very probative of a defendant's guilt, while an actual admission of fault is probative of guilt.  Additionally, the amendment prohibits the use of statements from settlement negotiation when offered to impeach because permitting the introduction of the evidence for this purpose would tend to swallow the exclusionary rule.  Additionally, the amendment also clarifies that the rule bars a party from introducing his own statements and offers to prove the validity, invalidity or amount of a claim.  
CHAPTER 6: HEARSAY

§ 6-13. Confrontation Clause Implications of Hearsay Exceptions (page 219).
The United States Supreme Court in 2004 held that the Confrontation Clause prohibits the introduction of "testimonial" out-of-court statements against a criminal defendant unless: (a) the declarant appears as a witness in the trial, or (b) the declarant is unavailable and the defendant had an opportunity to cross-examine the out-of-court statement. Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354 (2004). The Court rejected the proposition that the requirement of confrontation in criminal cases may be satisfied if a testimonial statements falls within a "firmly rooted" hearsay exception or bears equivalent indicia of reliability. It determined that the constitutional guarantee should not depend on judicial determinations of reliability, which involve subjective judgments.

In Crawford, the State introduced a tape-recorded statement taken from the spouse of the defendant. The declarant could not be called at the trial because of the spousal immunity privilege. The Washington Supreme Court held that the tape-recorded statement was admissible because it bore indicia of reliability, including consistency with the defendant's own confession.

In determining that the recorded statement should not have been admitted, the Supreme Court fashioned a broad rule applicable to all "testimonial" declarations. The Court did not, however, define the precise contours of "testimonial." It determined that "at a minimum" the rule applies to prior testimony at a preliminary hearing, before a grand jury, or at a former trial, and to statements given in police interrogations. The Court indicated in discussing historical sources that business records and statements of co-conspirators are not "testimonial" and that dying declarations may or may not be testimonial. As to dying declarations the Court suggested, but did not hold, that the framers may have intended a Confrontation Clause exception for this type of hearsay statement even if they are testimonial.

Chief Justice Rehnquist and Justice O'Connor concurred in the judgment, but objected to the Court's new interpretation of the Confrontation Clause. The determined that the Washington Supreme Court's basis for finding reliability--corroboration--was not sufficient for admitting the statement under the Court's Confrontation Clause precedents. This narrower ground, they suggested, was a preferable basis for reversing the ruling.

The Court's determination enacts a special Confrontation Clause requirement for the introduction of testimonial out-of-court statements against defendants in criminal trials. It also requires courts to determine which out-of-court statements fall into the "testimonial" category and which do not, a requirement that undoubtedly will spawn substantial litigation.

Subsequent decisions have further defined the requirements of Crawford.  For example, U.S. v. Summers, 2005 WL 1694031 (10th Cir.), explains that a statement is "testimonial hearsay" and therefore barred by the Confrontation Clause if a reasonable person in the position of the declarant would objectively foresee that his statement might be used in the investigation or prosecution of a crime.  United States v. Delgado, 401 F. 3d 290 (5th Cir. 2005), holds that ex parte testimonial statements, which may include affidavits, custodial examinations, prior testimony that the defendant was unable to cross-examine, or police interrogations, are categorically inadmissible under the Confrontation Clause.  In contrast, neither casual statements to an acquaintance, statements to a coconspirator, nor business records are testimonial for Confrontation Clause purposes, according to United States v. Lee, 374 F. 3d 637 (8th Cir. 2004).
CHAPTER 9: CROSS-EXAMINATION AND IMPEACHMENT

§ 9-30. Impeachment With General Character Evidence (FRE 608) (page 518).

FRE 608(b) was amended in March, 2003 to clarify that extrinsic evidence is only barred absolutely when the sole reason for proffering the evidence is to attack or enhance the witness's character for truthfulness. The phrase "character for truthfulness" replaced the word "credibility" in the first and last sentences of FRE 608(b). This change appears in § 9-30 at page 520 of Trial Technique and Evidence in the first sentence, but not the last, and was not included in the version of the rules printed in Appendix C at page 815 of the text.

The amendment makes clear that extrinsic evidence is barred only when the specific instance is used to attack character for truthfulness. It may be admitted, subject to the requirements of FRE 403 and other rules, when offered to contradict the witness's testimony, prove bias, or for other relevant purposes.

§ 9-31. Use of Prior Crimes to Impeach (FRE 609(a)) (page 527)

In 2005, an amendment to Rule 609(a) was proposed by the Advisory Committee on Evidence Rules and approved by the Committee on Rules of Practice and Procedure.  This proposed amendment will be transmitted by the Committee to the Judicial Conference at its September 2005 session with recommendations that it be approved and transmitted to the Supreme Court.

The amended version of Rule 609 is as follows (added material underlined; deleted material crossed through):

Rule 609.  Impeachment by Evidence of Conviction of Crime
     (a)  General rule. —For the purpose of attacking the character for truthfulness of a witness, 


(1)  evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; and

(2)  evidence that any witness has been convicted of a crime that readily can be determined to have been a crime of dishonesty or false statement shall be admitted if it involved dishonesty or false statement, regardless of the punishment.
The purpose of the proposed amendment is to resolve a conflict in the courts regarding the basis for determining whether a prior conviction involved dishonesty or false statement.  The amendment clarifies that the determination of whether the crime involved fraud or deceit is not strictly limited to the elements of the crime, but may consider other information that is readily determinable, such as the charging instrument.  This approach permits some inquiry beyond the language of the criminal statute, but avoids the necessity for a mini-trial, concerning the facts of an individual crime.  Additionally, the proposed amendment clarifies that a crime must be a crime of dishonesty or false statement, as opposed to one that "involved dishonesty or false statement," by deleting the indefinite term "involved."
CHAPTER 11:  PRIVILEGES

§ 11-7. Attorney's Ethical Obligation of Confidentiality.

In August, 2003, the American Bar Association amended Rule 1.6 of the Model Rules of Professional Conduct to expand the circumstances in which a lawyer may reveal information relating to the representation of a client.  The amendment removes some of the difference in the scope of the duty of confidentiality as compared to the evidentiary privilege.  It permits the lawyer to reveal information related to the representation when this action will prevent, mitigate or rectify "substantial injury to the financial interests or property of another" that is reasonably likely to result, or has resulted, from a crime or fraud for which the client has used the lawyer's services.  The change permits the lawyer to "blow the whistle" when a crime or fraud threatens financial or property interests, an action that previously was prohibited under the rule.  It still is not as broad as the evidentiary privilege, however, as that privilege has an exception for information related to any crime or fraud for which the lawyer's services were sought or obtained.

The amendment also permits the lawyer to reveal protected information "in order to secure legal advice about the lawyer's compliance with these Rules."  

The full text of the new rule provides:

RULE 1-6:  CONFIDENTIALITY OF INFORMATION

(a) A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:


(1) to prevent reasonably certain death or substantial bodily harm;


(2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer's services;


(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client's commission of a crime or fraud in furtherance of which the client has used the lawyer's services; 


(4) to secure legal advice about the lawyer's compliance with these Rules;


(5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer's representation of the client; or


(6) to comply with other law or a court order.
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