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minimize the risk that communications instrumentalities would be used for
purposes at odds with the state's, printers in England were licensed. The li-
censing system made printing subject to the crown’s approval and authoriza-
tion. Printers and printing presses alike were controlled both with respect to
numbers and functions. This result was accomplished by the creation of an
official company to which all printing tasks were assigned. Official manage-
ment of information was augmented by harsh penalties for criticizing church
or state, systems of taxation, and prepublication review and censorship.

These suppressive means and tendencies eventually were challenged by new
philosophies of reason and liberation. The emergence of natural law, a primary
wellspring for the Declaration of Independence, established expressive free-
dom as a primary doctrinal fixture. Among natural law’s primary exponents
was John Locke, whose writings during the Seventeenth Century laid signifi-
cant groundwork for the future. Locke' s theory, that the state' s legitimacy de-
pends upon the consent of the governed, had significant implications for ex-
pressive and rdigious freedom and what eventually became the American sys-
tem of representative governance. Particularly foundational for a system of
freedom of expression was his sense that expressive freedom was a critical
facilitator for the discovery of truth.

Compounding the gravity of Locke' s sentiments were the thoughts of John
Milton, who identified expressive liberty as the most important freedom and
advocated discernment of truth through free competition of ideas rather than
official sdection. As he put it:

the liberty to know, to utter, and to argue freely according to con-
science, [is] above all liberties. . .. Though all the winds of doctrine
were let loose to play upon the earth, so Truth be in the field, we do
injuriously by licensing and prohibiting to misdoubt her strength. Let
her and falsehood grapple; whoever knew Truth put to the worse in
free and open encounter.*

Milton’s writings sketched out a concept that First Amendment case law even-
tually would style as the marketplace of ideas. As Justice Holmes noted, in
terms paralleling Milton's sentiments, “ the ultimate good is better reached by
freetradein ideas and . . . the best test of truth is the power of thought to get
itself accepted in the marketplace of ideas.” ?

Milton’s argument that prior restraint undermines the interest of truth also
prefaced William Blackstone's discernment that “liberty of the press
is...essential to the nature of afree state, . . . [and] consists in laying no pre-
vious restraints upon publicati ons.”® Blackstone noted, however, that an indi-
vidual who * publishes what is improper, mischievous, or illegal . . . must take

! AREOPAGITICA (1644).

2 Abramsv. United States, 250 U.S. 616, 630 (1919)(Holmes, J., dissenting).

% Near v. Minnesota, 283 U.S. 697, 713 (1931)(quoting 4 W. BLACKSTONE, COMMENTARIES ON
THE LAWS OF ENGLAND 151-52 (2d ed. 1872).
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tance to systems of prior restraint,’® provided space for political dissent and
organization by individuals and groups,*® and established the concept of public
forums.?® Not until the mid-Twentieth Century, however, did the Court seri-
ously begin to plumb the meaning of the religion clauses.?* The civil rights
movement became a primary propellant of case law concerning expressive
freedom, as the Court strengthened protection for political dissidence,? nar-
rowed the boundaries of defamation law,? established the right of associa-
tion,* and fortified public forum doctrine.” This high growth period was par-
alleled by Establishment Clause case law which imposed new limitations upon
interaction between church and state.” The Court during the 1960s and 1970s
also broadened the range of protected speech interests®” and began to account
for the First Amendment interests of new media technologies.

The Court’s outputs in the final two decades of the Twentieth Century and
early years of the Twenty-First Century have announced principles that have
arrested or reversed some of these trends. Regulation that does not regulate
speech directly, but nonetheless inhibits it on an incidental basis, increasingly
has been accommodated.® Dissatisfaction with existing standards of review,
among members of the Court itsdf, has been a defining aspect of Establish-
ment Clause and source of future uncertainty.® Technology’s demonstrated
capacity to create new instrumentalities of communication and redefine exist-
ing models has presented significant and growing challenges to traditional
congtitutional premises.®! Constructing principles that correlate to these evolu-
tions are among the Court’ s primary looming tasks.

§1.04 First Amendment Values

The First Amendment, like any other constitutional provision, represents an
overarching statement of the people’ s will. Its textual placement and operation
indicate the high value that has been assigned to it. Identifying the nature of
this value, however, is a competitive exercise. Among constitutional theorists,

'8 Near v. Minnesota, 283 U.S. 697 (1931).

19 Herndon v. Lowry, 301 U.S. 242 (1937).

% Schneider v. State of New Jersey, 308 U.S. 147 (1939).

2 Everson v. Board of Education, 330 U.S. 1 (1947).

2 Brandenburg v. Ohio, 395 U.S. 444 (1969).

% New York Times Co. v. Sullivan, 376 U.S. 254 (1964).

2 AACP V. Alabama, 357 U.S. 449 (1958).

% Brown v. State of Louisiana, 383 U.S. 131 (1966).

% gchool District v. Schempp, 374 U.S. 203 (1963).

7 Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, 425 U.S. 748 (1976).

% Red Lion Broadcasting Co. v. Federal Communications Commission, 395 U.S. 367 (1969).

% City of Renton v. Playtime Theaters, Inc., 475 U.S. 41 (1986); Ward v. Rock Against Racism, 491 U.S.
781 (1989).

®E g, Leev. Weisman, 505 U.S. 577, 644-46 (1992)(Scalia, J., dissenting, joined by Rehnquist, C.J.,
White, J., and Thomas, J.).

31 Historically, the Court has operated on the premise that each medium is unique and thus subject to dif-
ferent Firss Amendment standards. Red Lion Broadcasting Co. v. Federal Communications Commission,
395 U.S. at 386. With modern media increasingly having interconnected and similar capabilities, this prem-
iseisbeing superseded by the phenomenon of convergence.
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significant variances exists with respect to the worth and utility of First
Amendment liberties. Development of the value system that underlies these
basic freedoms, as noted in Section 1.01, predates the framing of the First
Amendment itself. Consistent with the rapid growth of First Amendment case
law over the course of the Twentieth Century, courts and scholars alike have
devoted extensive attention to the task of developing a theory of the First
Amendment.

An inquiry into the value of expressive freedom confronts what is essen-
tially a philosophical question. Among the most influential exponents of ex-
pressive liberty was John Stuart Mill who, in the mid-Nineteenth Century,
promoted the vision of a marketplace of ideas.

First, if any opinion is compelled to silence, that opinion for aught we
an certainly know, be true. To deny this is to assume our own infalli-
bility. Secondly, though this silenced opinion be in error, it may and
very commonly does, contain a portion of the truth, and since the gen-
erally prevailing opinion of any subject is rardy or never the whole
truth, it is only by the callision of adverse opinion that the remainder
of the truth had any chance being supplied. Thirdly, even if the re-
ceived opinion be not only true but the whole truth; unless it is suf-
fered to be, and actually is vigorously amid earnestly contested, it will,
by most of those who receive it, be held in the manner of a pregjudice,
with little comprehension or feeling of its natural grounds. And not
only this, but fourthly, the meaning of the doctrine itself will be in
danger of being lost or enfecbled.®

Mill’s observations represent a classic libertarian perspective upon expres-
sive freedom as a means for discovering truth. It is an understanding that is at
the core of modern First Amendment theory and the basis for a protective am-
bit that has expanded beyond just palitical speech. In finding that advertising
was protected expression under the Free Speech Clause, the Court noted that it
was “ a matter of public interest that [private economic] decisions. . . be intel-
ligent and well-informed. To this end, the free flow of commercial information
is indispensable” ® This passage evidences how the Court has embraced the
First Amendment in terms framed by Mill and expanded it into a broad spec-
trum “3Lnstrummt to[ward] enlightened public decision-making in a democ-
racy.”

The First Amendment has been described as “ the matrix, the indispensable
condition of nearly every other form of freedom.”® Like the marketplace of
ideas metaphor, this characterization is a grand abstraction that generates little
disagreement. Efforts to construct a consensual theory of expressive freedom
break down when discourse moves to a higher level of specificity. At this

%2 JOHN STUART MILL, ON LIBERTY (1859).

% Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, 425 U.S. 748, 763 (1976).
#1d. at 765.

% palko v. Connecticut, 302 U.S. 319, 327 (1937).
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point, numerous theories vie with each other to establish the value of expres-
sive liberty. Some theorists maintain that the liberty is important because it
advances personal knowledge and facilitates self-development.® Others have
noted expressive freedom’s utility for purposes of promoting participatory de-
cision-making,® checking the potential for official abuse,® and providing a
social safety value.®

Although none of these theories is without significant gravity, the Court has
not formally embraced any of them. The Court’s First Amendment outputs
indicate that it has assigned the highest currency to the perspective of Alexan-
der Meklgohn, who maintained that expressive freedom’s primary value is
ensuring an informed electorate. Pursuant to this premise, speech relating to
informed self-government has the highest value and thus merits the most pro-
tection. From this departure point, a hierarchy of speech interests has evolved
that gives political speech the highest status, provides lesser but not insignifi-
cant protection to commercial, defamation of public officials and figures, in-
decent, and symboalic speech, and categorically devalues defamation of private
persons, fighting words, and obscenity. A paralld ranking system exists for
media that is a function not of value but of each medium’s unique characteris-
tics, which determine regulatory susceptibility.**

The valuation of rdigious freedom has been no less of a competitive exer-
cise. Efforts to glean the underlying values of the Establishment Clause, as
noted in Section B, are complicated by competing perspectives upon the fram-
s intent. Given the diverging reasons that coalesced into support for the
Establishment Clause, when it was framed and ratified, the search for a
singular purpose reasonably may be viewed an exercise in e usiveness.

The high value assigned to First Amendment freedoms sometimes has been
a source of rhetorical excess and misleading signals. Reference to freedom of
speech and of the press as the * indispensable condition” for other basic rights
and liberties generated arguments that the First Amendment overarched other
congtitutional interests. Contributing to this premise was the Court’s own ob-
servation that “ freedom of press [and] freedom of speech . . . arein apreferred
position.” ** When advanced, the notion of a preferred position was challenged
as loose and dangerous terminology. Justice Frankfurter in particular warned
against using the First Amendment as a function of reflex rather than reason.
Insofar as the Court responded to content-based regulation of protected speech
with heightened standards of review, and expanded its meaning by identifying

% E.g., MARTIN REDISH, FREEDOM OF EXPRESSION: A CRITICAL ANALYSIS (1984).

5" E.g., Alexander Meiklgjohn, The First Amendment |s an Absolute, 1961 SuP. CT. REV. 245 (1961).

% E.g., Vincent Blas, The Checking Value in First Amendment Theory, 1977 A.B.A. FOUND. RES. J. 521
(1977).

% E.g., Whitney v. California, 274 U.S. 357 (1927)(Whitney, J., concurring).

40 E.g., New York Times Co., 376 U.S. at 254.

“! See Chapter 9.

42 Murdock v. Pennsylvania, 319 U.S. 105, 115 (1943).
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penumbral guarantees,® the First Amendment has operated as a constitutional
priority. The Court largely has been unmoved, however, by arguments that
would prioritize the First Amendment over other constitutional provisions
when conflicts arise. Description of the First Amendment as occupying a pre-
ferred position, therefore, are better understood as aterm of art rather than one
of precision.

The Court also has shied away from regarding the First Amendment as an
absolute command. On its face, the speech, press, and religion clauses have
little if any qualifying language. This characteristic contrasts with the condi-
tioning terminology for other guarantees such as “ unreasonable searches and
seizures” “* just compensation,”*“ [ €] xcessive bail,”® etc. The foremost ex-
ponent of First Amendment absolutism was Justice Black, who wrote numer-
ous opinions on this point often with the support of Justice Douglas. Black
consistently maintained that “the First Amendment’s unequivocal command
that there shall be no abridgment of the rights of free speech . .., shows the
men who drafted the Bill of Rights did all the ‘balancing’ that was to be
done” ¥ The Court never has embraced this proposition. Responding to Jus-
tices Black and Douglas, Justice Harlan asserted that the First Amendment did
not automatically trump regulation of speech or press. He further maintained
that the scope of First Amendment protection could not be configured solely
on the basis of a literal reading of the provision. Justice Harlan's understand-
ing has been reflected in principles of review that consider whether a given
form of speech is within the protective ambit of the First Amendment and, if
S0, whether a competing interest is strong enough to override the constitutional
guarantee. It also has engendered an understanding that the First Amendment
prohibits not regulation of expression itself, but freedom of expression—
whatever the contours of that liberty may be.

§1.05 Understanding And Applying First Amendment
Standards Of Review

On its face, the case for absolutism would appear to simplify the law of ex-
pressive freedom. Although instances of content regulation might be resolved
on a bright line basis, there is more to First Amendment jurisprudence than a
simple inquiry into official efforts to control speech on the basis of its mes-
sage. Case law over the course of the Twentieth Century, among other things,
has wrestled with distinctions between speech and conduct, developed rules
for appropriate forums for expression, and drawn distinctions between

3 Freedom of association, for instance, was established as a penumbra rather than textual provision of
the First Amendment. National Association for the Advancement of Colored People v. Alabama, 357 U.S.
449 (1966).

#U.S. Congt. amend. IV.

*1d. amend. V.

6 1d. amend. VIIL.

47 K onigsberg v. State Bar of California, 366 U.S. 36, 56 (Black, J., dissenting).
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regulations directed at speech itself and those having an incidental or
secondary effect upon expression.

[A] Speech

Freedom of speech analysis has two primary tracks that have their own
tributaries. The first track of review focuses upon whether a given category of
speech is entitled to First Amendment protection. The second track of review
is concerned with whether regulation is content-based or content-neutral. Con-
tent-based regulation typically triggers closer judicial scrutiny than content-
neutral regulation. This higher level of review follows, however, only for
speech that qualifies for First Amendment protection. A basic premise of First
Amendment jurisprudence is that some but not all categories of expression are
deserving of constitutional protection.

The common denominator of categorically unprotected expression is a find-
ing that it constitutes “ no essential part of any exposition of ideas’ and “ has
dight social value as a step to the truth.” ® The Court has placed obscenity,
fighting words, and defamation (excluding libel or slander of public officials
or public figures) in the realm of unprotected expression. Pursuant to this des-
ignation, judicial review amounts essentially to a rational basis inquiry. The
extent of deference in this context is evidenced by the Court’ s observation that
regulation of obscenity is permissible even on the basis of “unprovable as-
sumptions’ about it.* It is important to note, however, that categorically un-
protected speech is not “invisible’ ® to the First Amendment. To the extent
that government discriminates on the basis of content or viewpoint, even with
respect to unprotected speech, the Court will employ strict scrutiny.

For protected categories of speech, the standard of review varies with the
type of expression and value assigned to it. Political expression, for instance,
is regarded as high value speech. Consistent with this estimation, exacting
standards such as the clear and present danger test and strict scrutiny operate.
For lesser valued forms of speech, such as commercial or indecent expression,
intermediate levels of scrutiny apply. Although the calibration of standards
may vary with the subcategory of protected speech, the analytical process con-
sists essentially of balancing the competing constitutional and regulatory inter-
ests. In each instance, the Court essentially asks whether the regulatory con-
cern is strong enough to outweigh the interest in expressive freedom. The
weighting of factors also may be affected by the medium, if any, that is used to
disseminate expression. As noted in Chapter 9, and like speech, some media
are afforded more First Amendment protection than others.

Close attention to content-based regulation reflects a well-established sense
that first and foremost “ the First Amendment means that government has no
power to restrict expression because of its message, its ideas, its subject mat-

“8 Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942).
“ Paris Adult Theatre | v. Slaton, 413 U.S. 49, 62 (1973).
% RA.V. v. City of St. Paul, 505 U.S. 377, 383 (1992).



14 THE ORIGINS AND NATURE OF THE FIRST AMENDMENT  CH. 1

ter, or its content.” > Quite often, government regulates on a content-neutral

basis that nonetheless incidentally burdens expression. Examples of such con-
tent-neutral legislation range from regulation prohibiting the burning of draft
cards™ to zoning restrictions on adult entertainment enterprises.> The Court
has found that these laws are aimed at interests unrelated to speech, such as
ensuring the efficiencies of the military draft and protecting against neighbor-
hood degradation. The incidental or secondary effects upon speech are not in-
significant, and some would argue that the incidental or secondary designation
is deceiving. When the burden on speech is found to be indirect, the Court will
employ one of two tests—each of which is in the nature of intermediate re-
view. When government regulation indirectly burdens speech, the Court will
consider whether it advances an important state interest, whether that interest
is unrelated to the suppression of speech, and whether the incidental burden is
any greater than necessary to achieve the interest. In cases concerning regula-
tion of secondary effects or time, place, and manner control, the Court’s focus
is upon whether the regulation accounts for an important or substantial interest
and whether sufficient alternative channels of communication are left open.

A threshold question in many freedom of speech cases is whether a regula-
tion is vague or overbroad. A law isvagueif it is not written clearly enough to
provide notice of the activity that is being prohibited. Overbreadth problems
arise when a law sweeps so broadly that it burdens both protected and unpro-
tected expression. A law found to be vague or overbroad typically cannot be
applied to the individual who has challenged it. The doctrines of vagueness
and overbreadth have a common purpose of ensuring that regulation does not
chill or deter protected freedom. These concepts and the principles that limit
their operation are discussed fully in Chapter 5.

[B] Press

The free press clause generally has been interpreted as having no signifi-
cance independent of the speech clause. The significance of this understanding
is amplified in Chapter 10, which notes in several instances that the press does
not have any greater First Amendment rights or interests than the public. Even
if the Court has made no formal distinction between speech and the press, dis-
semination of expression through a medium may have a bearing upon First
Amendment protection. This phenomenon is a function of standards of review
that vary from medium to medium.

Traditionally, print media have been the most protected and broadcasting
has been the least protected under the First Amendment. This variance in
status is reflected in standards of review that are more exacting for print than
broadcasting when either is subject to content regulation. Contrasted with the
close scrutiny that applies to content regulation in the print context, similar

*! Police Dept. of Chicago v. Mosley, 408 U.S. 92, 95 (1972).
52 United Statesv. O’ Brien, 391 U.S. 367 (1968).
%3 City of Renton, 475 U.S. 41.
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editorial control in broadcasting is subject to an intermediate standard of re-
view.

Notwithstanding the facial similarities between broadcasting and cable, and
the fact that most broadcast programming is delivered to viewers through ca-
ble systems, it appears that cable will be regarded more like print for First
Amendment purposes. The nature and complications of medium specific First
Amendment standards are detailed in Chapter 11.

[C] Religion

[1] Establishment

Standards of review in the Establishment Clause context are disorderly and
confusing. This condition should not be surprising, given the significant dis-
cord that exists with respect to operating criteria. For nearly three decades, the
Court’s primary test has required an inquiry into whether a law has a secular
purpose, neither advances nor inhibits religion as its primary effect, and exces-
sively entangles government in religion. This model of review has been criti-
cized by several members of the Court including two, Justices Scalia and
Thomas, who have sworn never again to employ it. When this tripartite for-
mula is not used, the Court typically focuses upon whether a law accommo-
dates (constitutionally acceptable) or endorses (constitutionally unacceptable)
religion. Given the considerable dissatisfaction with established principles, but
failure of the Court to unify in support of an alternative, Establishment Clause
standards have a particularly uncertain future.

[2] FreeExercise

Standards of review in the Free Exercise Clause setting evolved from an
initial distinction between religious beliefs (constitutionally protected) and
conduct (not constitutionally protected) to a consideration of whether a regula-
tion imposes a direct or indirect burden upon free exercise of religion. The
most recent free exercise case law focuses upon whether a regulation is one of
general applicability or directed at areligion. The distinction that this standard
requires is readily exemplified by Employment Division, Department of Hu-
man Resources of Oregon V. Smith.> In this case, the Court considered
whether the use of controlled substance in the course of religious ceremonies
violated the Free Exercise Clause. Finding that the law was one of general ap-
plicability, the Court deferred to legislative judgment prohibiting use of the
drug.

Laws of general applicability thus can be analogized to content neutral regu-
lation in the freedom of speech context. When such enactments are challenged,
and even if they impose a substantial burden upon free exercise interests, strict

54494 U.S. 872 (1990).
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scrutiny is not triggered. Exacting review is reserved for those instances in
which a law is found to aimed directly at rdigion. As is the case in determin-
ing whether a law is content-based or content-neutral, discerning whether
regulation is discriminatory or neutral toward religion is a treacherous exer-
cise.

81.06 A Sample Analysis

First Amendment standards are context and medium specific. Complicating
their application, in the free speech setting, is the muddlied line that exists be-
tween protected and unprotected expression and content-based and content-
neutral regulation. Even without these difficulties, analysis of First Amend-
ment problems tends to be layered. To facilitate comprehension and compe-
tence in the selection and application of standards, the following problem and
recommended points of inquiry are set forth. The problem is drawn from Fed-
eral Communications Commission v. Pacifica Foundation.” A suggested line
of inquiry follows for purposes of providing an introductory exposure to the
multifaceted analysis typifying review of speech regulation.

[A] TheProblem

The Federal Communications Commission (FCC) has taken
regulatory action against aradio station that broadcasts an inde-
cent program during the middle of the day. This action was
taken pursuant to a congressional enactment providing that
“[n]o person shall utter any obscene, indecent, or profane lan-
guage by means of radio communication.” The speech at issue
was a monologue by a well-know social satirist who repesatedly
used vulgar terminology to lampoon society’s attitudes toward
such expression. The FCC has justified the regulation on
grounds that it must protect children who populate the listening
audience during the middle of the day.

[B] An Analytical Roadmap

* Isthe speech within a category that is protected or unprotected by the
First Amendment? Although obscene expression is not constitutionally
protected, indecent expression is within the zone of constitutional
protection.

* Istheregulation content-based or content neutral?

* If theregulation is content-based, it is necessary to classify the speech.
Is it highly valued political speech, that requires searching review, or
less valued speech at the margins of First Amendment protection.

%5438 U.S. 726 (1978).
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If the regulation is not content-based, does it account for an important
interest unrelated to speech? Here, it may be argued that the regulation
is designed to protect children and thus only indirectly or incidentally
burdens speech.

What is broadcasting’s constitutional status? As indicated in Chapter
11, broadcasting has less constitutional protection than other media.

Note threshold questions of whether the regulation is vague or over-
broad, concepts that are discussed in Chapter 5.

The First Amendment in Summary

The First Amendment presents itself as a short and facially simple state-
ment. As glossed by case law, its meaning is extensively layered. If reconsti-
tuted to account for these developments its provision would be that:

No branch of government, federal, state, or local, shall abridge free-
dom of speech or of the press except (1) when expression has dlight, if
any, social value; (2) presents a direct, imminent, and probable danger
of inciting unlawful conduct; (3) defames a private person at least neg-
ligently and a public official or figure with actual malice; (4) invades
privacy in an unacceptable way; (5) advertises a good or servicethat is
illegal, or does so falsely or deceptively; (6) represents commercial
speech that is outweighed by a substantial state interest and governed
by regulation that is narrowly tailored to achieve its objective; and (6)
is sexually explicit (albeit not obscene) and readily available to chil-
dren. Freedom of speech and of the press does not prohibit govern-
ment from managing speech in a content neutral way or regulating
conduct or effects associated with speech. The level of speech protec-
tion may vary with the nature of the speech or the medium. The estab-
lishment clause generally guards against unacceptable levels of inter-
action between church and state. The free exercise clause prohibits
government from abridging religion unless it can satisfy the demands
of strict scrutiny.

The First Amendment’s prominent placement and associated rhetoric attest
to its significance. The volume of litigation that it has generated indicates a
high residual of indeterminacy with respect to the First Amendment’ s ultimate
meaning. Against this backdrop, the following chapters will be devoted to fa-
cilitating understanding in a way that optimizes learning efficiency, compre-
hension, and retention.
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Points to Remember

The First Amendment is rooted in 17" Century philosophies of libera-
tion and reason and colonial experience.

Framers' intent with respect to the First Amendment, with respect to
the speech, press, and religion clauses, is more debated than certain.

The nation’s early experience included active suppression of political
dissent pursuant to the law of seditious libdl.

The absolutist view of the First Amendment has never been embraced
by the Court.

Speech categorically excluded from the First Amendment’s ambit
may be freely regulated, provided that government does not discrimi-
nate on the basis of content.

Protected speech is classified on the basis of the value it has to soci-
ety and informed self-governance.

Regulation of protected speech typically requires a balancing of
congtitutional and regulatory interests.

Content-neutral regulation is reviewed pursuant to a standard that is
less than strict but more than deferential.

Establishment clause review is in an unsettled state, but the dominant
standard of review inquires into purpose, primary effect, and the po-
tential for entanglement between church and state.

Free exercise clause review limits strict scrutiny to instances in which
religion istargeted by a regulatory burden.






