
I

)

J

4

)

6

8

9

l0

ll
ta

l3

t4

l5

16

l7

18

t9

20

a1

22

23

24

25

26

27

WORKERS' COMPENSATION APPEALS BOARI)

STATE OF CALIFORMA

EMMETTBOONE,

Applicant,

v8.

DREYER'S GRAND ICE CREAM:
FIREMAI\I'S FUND INSURANCE 

-

COMPANY,

Case No. ADJ3685938 (WCK 0065506)
(Oakland District Oflice)

OPIMON AND DECISION
ATTER

RECONSIDERATION

Defendants.

On November 4, 2014, we granted reconsideration of the August 14, 2014 Findings and Award

wherein the WCJ found that the April 18,2014 and May 22,2014 utilization review decisions denying

authorization for refills of certain prescriptions were invalid and awarded ongoing and timely refills of

his prescriptions. This is our Decision after Reconsideration.

Defendant contends that the WCJ ened in awarding the medical treatnnent, arguing that there was

no material defect and the defendant timely notified applicant's treating physician of the utilization

review denial. Defendant also seeks removal and contends that the WCJ's decision is not justified and

"constitutes significant prejudice and irreparable harm." (Petition for Reconsideration and/or Removal.

p. 3.)

We have considered the Petirion for Reconsideration and/or Removal and we have reviewed the

record in this matter. We have not received an Answer from applicant. The WCJ prepared a Report and

Recommendation on Petition for Reconsideration (Report), explaining that the defendant's April 18,

2014 and May 22,2014 utilization review determinations were defective both because the UR physicians

wcre provided with an insuffrcient medical record, and on the grounds that notifications of the denials

were not provided to applicant's primary treating physician within 24 hours. The WCJ recommended that

we deny reconsideration.
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As a preliminary matter, Labor code $ 5900(a) allows reconsideration only of a,,Jinal order,
decision, or award'" (Emphasis added.) (see also Labor code gg 5g0l-5903) A ,.final,, 

order has been
defined as one "which determines any substantive right or liability of those involved in the case.,,
(Rymer v Hagler (1989) 2r l cal.App.3d l l7r, l rg0; safeway stores, Inc. v. workers, Comp. Appears
Bd. (Pointer) (1980) r04 cal.App.3d 528, 534-535 [45 car.comp.cases 4r0, 4r3]; Kaiser Foundation
Hospilals v' Irtorkcrs' comp. Appeals Bd. (Kramer) (197g) g2 car.App.3d 29,4s r43 car.comp.cases
661' 665]') An award of medical treatrnent is a final order and, accordingry, we granted reconsideration
rather than removal in our November 4, 2014 Order.

For the reasons stated berow, as our Decision after Reconsideration, we will affirm the August 14,
2014 Findings and Award. In his Report, the WCJ summarized the relevant facts as follows:

r las-on Apil 
-1!' 2014, that defendant issued its first writren uR deniar@efendant,s Exhibit A)- _for Capsaicin 

-cream, 
Ketamine cream andLidoderm patches--The uR report *^ "aar.r..J1il; ffiffir:attomey and Dr. Morley and was initiated rn response to Dr. Morlev,sMarch 20, 20t4.report. it *as authored ij vinron ilii*t;, ;;..ffi ilireport also indicates that Dr. DiSanto unsuccessfully ffi i";;;;;Dr. Morley's oftice by blephone, urCOS pil^on April 17, 2014 for a peer-to_peer contact, leaving a message, and thereaner, unsuccessfir.lly atremptedto peer-to-peer conjll acain oo aprit 18,2.0;u d D,2@;-l;;iiil*"ii

leaving a message." (Report, p. 4.) '

when the wcJ issued his decision, the role of the wcAB with regard to the utilization review
and independent medicar review processes was govemed by Dubon v. worrd Restoration, Inc. (2014) 79
cal'comp'cases 313 (Dubon 

'l'), wherein the Appeals Board held thar a UR decision is invalid if it is
untimely or suffers from material procedural defects that undermine the integrity of the uR decision, and
that if a defendant's uR is found invalid the issue of medicar necessity is to be determined by the wcAB
based upon substantiar medicar evidence, with the emproyee having the burden of proving the heafnent
is reasonabry required. However, the Appeals Board revisited the issues addressed n orto, t nttro,*rng
the defendant's petition for Reconsideration in that case. (Dubon v. wodd Restoration, Inc. (Dubon II)
(2014) 79 cal.comp.cases 1298 (Appears Board en banc) (Dubon II).) rn Dubon ll,the Appears Board
modified the holding in Dubon / by affrming that a uR decision is invalid if it is untimery, but further

BOONE, Enmett
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holding that a// other disputes conceming a UR must be resolved by IMR.I
Thus, the threshold question in this case is whether defendant's UR was untimely and invalid as

described in Dubon II and as found by the wcJ, we agree with the wcJ that the UR was untimely and

is invalid.

A defendant must comply with a// of the timeliness requirements of Labor Code section 4610.2
(state compensation Insurance Fund v. workers' comp. appeats Bd. (sandhagen) (200g) 44 cal.4th

230 [73 cal.comp.cases 9Bl]; Dubon II, supra.) Tbatis, the defendant must comply not only with the

requirement to makc a UR decision within the time frames specified in section 4610 but also must also

comply with the requirement to communicate that decision within the specified time frames.

Section 4610(9)(3)(A) provides as follows:

"Decisions to ap.prove, modifr, delay, or deny requests by physicians for
authorization qlgr to ... the'provision or miaicit t ratti,.iri'**ices-i"
employees sha be communicared to the requesting physician within 24hous of the deci-sion. Decisions resulting in modifidation, detav. oi ainLi
of all or pa+ 9{ qe r-equested health care-servi ce shall bi-iiiiin;;rr;'i;
physicians .initially by tetephone or facsimile, ana to ttre pfrvsi;il;;
employee in writing within-24 hours for concurent nui"*Joi iiiiu ii
bqsi\es. s days of the decision for prospective review, u pr,iscriUea Uy 

-ttri

admini strative director." @mihasis ariaea.)

In this case, as discussed by the WCJ in his Report, it is apparent from defendant's Exhibit A.

that the April l8 utilization review decision was not communicated to Dr. Morley within 24 hours.

Accordingly, it was not a timely utilization review denial, and the WCJ appropriately determined the

issue of medical necessity based on substantial medical evidence. Therefore, we will affirm the WCJ's

decision.

' En banc decisions ofthe Appeals Board are binding precedent on all Appeals Boanl panels and WCJs. (Cal. Code Regs.,
tit. 8, g t0341; city of Long Beach v. Workcrs' comp. Appeats Bd. (Garcia) (2005) 126 cal.App.4rh zrt, :tr, n. s [zocal.comp.cases l09ll, Gee v. llorkzrs' comp. Appeats Bd. (zooz') 96 cal.App.4th tal s t6? cal.cornp.cases 2361.
2 Further statutory refercnces are to the Labor Code.

BOONE, Emmett
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For the foregoing reasons,

IT IS ORDERED, as the Decision After Reconsideration of the Workers,

Appeals Board, that the August 14,2014 Findings and Award is AFFIRMED.

Compensation

I CONCUR.

FRANKH. BR,ISS

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA

DEC 0 2 Z0i4

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIRADDRESSES SHOWN ON THE CURRENi OFFI'C]AI, ADDRESS RECORD.

EMMETTBOONE
BOXER & GERSON
LEWIS, BRISBOIS, BISGAARD & SMITH

MWH/bgr
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