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§ 3.03 Inheritance & Lifetime Gifting

Transfers to third-party SNTs by way of inheritance or lifetime gifting are efficient
ways to fund third-party SNTs.

[1] Introduction

A SNT established for the benefit of a person with a disability and funded with
assets that do not and never have belonged to the beneficiary are usually referred to as
"third-party SNTs." Unlike the first-party, or (d)(4)(A), SNTs discussed in § 3.02,
where the source of funding legally belongs to the SNT beneficiary, third-party SNTs
are funded with assets that have never belonged to the SNT beneficiary. As such, they
are not subject to the payback requirements that govern (d)(4)(A) trusts or (d)(4)(C)
trusts (see § 3.02) (if the (d)(4)(C) trust's assets are not committed to charitable
purposes) nor are they considered "countable resources" for determining SSI (see
§ 9.04), Medicaid (see § 9.07), or subsidized housing eligibility. However, distribu
tions from third-party trusts can affect all of these public benefit programs. l

[2] Directing Inheritance to Third-Party Trust

Once upon a time, the parents of a child with a disability would leave that child's
presumed share of her inheritance to a sibling with the explicit or implicit understand
ing that the sibling would use the additional inheritance for the benefit of his sibling
who has a disability. Once upon a time, in the days of intact, cohesive family units this
may have worked. Unfortunately, given the vagaries of human nature, and the laws
governing such transfers, this type of planning for the needs of a sibling with a
disability frequently didn't work or, at least, did not work as intended. The sibling
receiving the additional inheritance was legally free to use the additional assets as he
wished and the assets were of course exposed to that child's debts and creditors. In
addition, where significant sums were involved, the addition of these inherited assets
could quite possibly cause the estate to incur estate tax liability on the death of the
recipient sibling, imposing additional burdens on future generations of the family.

This type of estate planning strategy often created strains within the family unit,
causing increased sibling rivalry between the "haves" and the "have-nots," frequently
exacerbating existing issues among siblings where life-long resentments between the
siblings were now manifested in tight control over distributions of funds.

Furthermore, this type of estate planning model was premised on an intact,
geographically cohesive family unit. In today's world, it is possible that the sibling
with a disability is the only child from the third marriage and the other siblings are the
result of former marriages or liaisons. With the parents all living in different parts of
the world and rarely seeing each other, the practicality of leaving the share of the child
with a disability to a healthy sibling makes less and less sense. Thus, for reasons that
go far beyond the need to protect the public benefit eligibility of a child with a
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1 See §§ 8.03-8.05 (S51), 10.03-10.07 (Medicaid), 12.06 (Housing) of Regan, Morgan, English, Tax,

Estate & Financial Planning for the Elderly (Matthew Bender) for more information on eligibility
requirements for these programs.
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