
LexisNexis® Market Intelligence

Industry Report

Products Liability:
A Trend Still Worth Watching
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Products Liability Cases Still Represent a Booming Business
The year may have changed, but the outlook remains the same for products liability
case filings at the federal level since Counsel to Counsel last explored the topic. In
2003, experts predicted an explosion in products liability-personal injury cases (see
“Corporations Stung by Surge in Products Liability Filings,” November 2003, p. 12).

Indeed, the number of federal products liability filings has soared even higher in the 
last several years. In 1999, there were more than 5,000 federal lawsuits filed under 
NOS 365, the nature of suit 365, the designation for personal injury-products liability,
according to data from LexisNexis Market Intelligence. By 2002, that number had more
than doubled to just over 13,000 cases filed. Another two years, and another doubling–

in 2004, the total of cases filed reached almost 28,000.
A slight falloff occurred last year, when the number of suits
slipped down to just under 24,000 (see An Encouraging
Trend). As of March 1, 2006, there had been 3,204 filings; if
those numbers continue on pace, this year the federal courts
can expect to see almost 20,000 cases filed. But the dip may
be more of a blip, according to trend watchers who don’t pre-
dict a significant falloff in products liability suits anytime soon.

The trends of products liability cases as a percentage of 
federal filings followed similar patterns; in 2001, products 
liability cases represented 3 percent of total federal filings.
In 2004 and 2005, that number was 10 percent.

“Products liability litigation filings came down a bit in 2005,
but it is still high,” says Mason White, vice president and gen-
eral manager, LexisNexis Market Intelligence. “It will remain
high, but it will be volatile as it relates to specific claims.”

White points to several particular products that sparked 
massive products liability lawsuits in recent years, including: the cholesterol-lowering
drug Baycol, which Bayer AG recalled in 2001; diet aid fenphen, which the U.S. Food
and Drug Administration withdrew from the market in 1997; and Firestone tires, which
Ford Motor Co. replaced on SUVs and trucks in 2000 and 2001. These particular 
cases doubtlessly helped spur the explosion in lawsuits.

“Cases come in waves when plaintiff’s counsel are ready,” agrees Gary J. Spahn, 
a partner at Troutman Sanders LLP in Richmond, Va. “I don’t see any letup anytime
soon in products liability cases,” says Spahn, who is also co-chair of the American 
Bar Association’s products liability committee..

Certain Cases for Certain Jurisdictions
The wave of suits also explains why some jurisdictions have been particularly 
popular arenas for products liability case filings. While federal jurisdictions are less 
likely to  become so-called “judicial hellholes” than  state courts—a term White dislikes
—there are reasons that certain cases gravitate toward certain places.

The Eastern District of Pennsylvania, for example, has been the most popular or 
second-most popular federal jurisdiction in the country in which to file a federal 
products liability claim since 2003. Two companies that have faced major products 
liability lawsuits in the last several years are based in Pennsylvania—the U.S. division 
of Bayer, which is headquartered in Pittsburgh, and Wyeth, whose pharmaceutical 
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division is based in Collegeville, Pa.
Wyeth was formerly known as
American Home Products, which 
manufactured fenfluramine, the “fen”
in fen-phen.

Minnesota and the Northern District of
Ohio have also been among the most
popular places to file federal products
liability lawsuits in recent years. And, of
course, plaintiff’s attorneys often tend
to file cases in their own jurisdictions,
so particularly active law firms have an
impact on those numbers as well.

Make a Plan 
For many companies, products liability lawsuits are simply a cost of doing business, 
a fact that many pharmaceutical companies and auto manufacturers understand.

It is the smaller and medium-sized companies that may not be prepared for products 
liability cases, although they should know better. “They don’t take products liability 
cases as seriously as they should,” says Spahn. “Product design issues can literally
bring down a company.” He points to A. H. Robins Co., which manufactured the Dalkon
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It has been nearly a year and a half since President

Bush signed the Class Action Fairness Act of 2005

(CAFA) into law. It is too soon for CAFA to have much

impact on products liability filings since the act is not

retroactive. But the impact on federal and state courts

should be seen in years to come, since the act is

designed to make it easier to shift multistate cases 

to federal jurisdictions.

CAFA has several goals, including:
• Limit forum shopping;

• Increase judicial oversight of 
class-action settlements; and 

• Expand federal jurisdiction for class actions.

Companies are also learning to limit the risks 

of their products, according to Gary J. Spahn, 

a partner at Troutman Sanders LLP in Richmond, Va.

“Sophisticated companies are increasingly dealing

with safety,” he says. “Hopefully, this will have some

long-term effect.”

Of course, plaintiffs’ lawyers are clever and may well

adapt. And that is not a bad thing, according to Spahn,

who sits on the other side of the courtroom aisle.

He has represented Bayer, E.I. duPont DeNemours

and Company and Health o meter Inc., which makes

Mr. Coffee machines, in products liability cases.

“It allows people who otherwise couldn’t afford or

organize a lawsuit to go after big companies,” he says.



Shield, and Dow Corning Corp., maker of silicon breast
implants, that both filed for Chapter 11 bankruptcy while 
in the midst of products liability lawsuits.

Bankruptcy is only one worry. Spahn advises in-house 
counsel to understand the other issues that can affect a 
company under fire from products liability cases, which
include punitive and compensatory damages, product 
recalls, regulatory actions, product redesigns, devaluation 
of stock, negative publicity and a brain drain as employees
flee an uncertain situation.

“Every company needs a products liability risk management plan,” he says.

Products liability cases represent one more argument for why companies should 
partner with law firms on a regular basis, says White. Law firm attorneys often 
do a good job of keeping their eye on the marketplace and litigation trends and 
can help companies avoid products liability lawsuits rather than have to fight them, 
he suggests.

Like a canary in the coal mine, companies should also watch their competitors, 
suggests White. “It’s important to watch what is happening to other members 
of their industry, not just cases filed against their company,” he says.
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