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This matter is before the Court on Defendant's Motion to Dismiss Plaintiff's
Alternative, Motion for Summary Judgment. For the reasons discussed belc
should be|dismissed.
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HKLINE (collectively “the Vaccine Defendants”) [1] submit their
in Support of Their Motion to Dismiss. INTRODUCTION In their
and their Master Brief in Support, the Vaccine Defendants

Mersis, who owns and operates Gatsby's, a restaurant and bar in Denver, Cc demonstrated that this Court should dismiss all of Plaintiffs’ claims against them for
alleges, agan individual and on behalf of other similarly situated persons, th lack of subject matter jurisdiction because Plaintiffs have filed their claims in this
Gatsby Entertainment and Rob Mersis violated the Fair Labor Standards Act ‘C\K::ub;:::e;_ hja r:::ﬂ?:::::::;:T;?:‘;’nz:;‘j‘z :Z:‘: )Y;f?::;ﬁgm
201 (2006) et seq.; the Colorado Wage Claim Act, k .R.S. § 8-4-101 ; and the Plaintiffs and the fvert &mp; Weathersby Plaintiffs take different positions on
Wage Act) C.R.S. § 8-6-101 ; by diverting employee tips and failing to pay ov Wwhether the Vaccine Act applies to their ...

minimum wage; (2) Plaintiff worked at Gatsby's as a bartender and server fr Client Matter Type Author Date

to August |20, 2013; (3) Defendants instituted a tip-pooling arrangement tha Georgia Pacific - B R Fas-35-2007
federal lalv in that Gatsby's required all employees who received tips direct! Citations "“"‘"“:‘(“) _ O

combine tl

heir tips into a pool, which Gatsby's distributed among those tippt
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saving time and eliminating source printing.

Exclusively available from LexisNexis®, Shepard’s Citations Service is the respected,

authoritative resource quoted in the nation’s courts. Unlike other citators,

Shepard’s offers the full spectrum of analysis and the potential to identify splits
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the Fair Labor Standards Act (FLSA),[29U.5.C. § 201 (2006] et seq.; the Colorado Wage Claim Act,

8-4-101 ; and the Colorade Minimum Wage Act, C.R.S.§ 8-6-101 ; by diverting

§

d failing to

E pay overtime and the minimum wage; (2) Plaintiff worked at Gatsby's asa bartender and serverfrom May

30, 2013, to August 20, 2013; (3) Dy

tituted atip-pooling. thatviolated state and

in that Gatsby' receivedtips directly from customers to combine
their tips into a pool, which Gatsby's distributed among those tipped employees, as well as management,
kitchen staff, and other employees who are not customarily and regularly tigped; (4] in doing so, Defend-

ants instituted an invalid tip poolunderthe FLSA.

MOTION TO DISMISS

Fed. R Civ. . 12(b)1) & provides a defendant may move to dismiss a claim for lack of subject matter
jurisdiction. A Rule 12(b}{1) motion to dismiss may take the form of a facial attack on the complaint's alle-
gations, or, as here, it may challenge the facts on which subject matterjurisdiction depends. When a par-

~ ty's motion 2 which subject m:

depends, "adistrict court may not

presume fthe complaint Acourt has wide discretion to allow affidavits,

otherdocuments, and a limited evidentiary hearing to resolve disputed jurisdictional facts." Holtv. United

States, 46 F.3d 1000 (10* Cir. 1995)_/4
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Z\ Holt v. United States, 46 F.3d 1000
United States Court of Appeals for the Tenth Circuit
January 30, 1995, Filed
No. 93-5218
eporter
46 F.3d 1000 = 1995 U.S. App. LEXIS 1839 | 31 Fed. R. Serv. 3d (Callagha

DAVID HOLT, as Personal Representative of the Estates of JAMES W. HOLT
deceased, Plaintiff-Appellant, v. UNITED STATES OF AMERICA, Defendant-A

Prior History: APPEAL FROM THE UNITED STATES DISTRICT COURT FOR T
DISTRICT OF OKLAHOMA. (D.C. No. 92-C-601-E). D.C. Judge JAMES Q. ELLI

Core Terms

flood control, Dam, immunity, nexus, district court, flood, purposes, navigat
slick, activities, watars, Laks, lack of subject matter jurisdiction, jurisdictior
subject matter jurisdiction, reservoir, pool
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Fed.R. Civ. P.12(b)(1) provides a defendant may move to flismiss a claim for lack of subject matter juris-

Citations: 27 #13 [14 Eo 20 Qo Ko

« 29 U.S.C. §203(s)(1)
diction. A Rule 12(b)(1) motion to dismiss may take the formof a facial attack on the complaint's allega- Parent: 29 U.5.C. § 201 (2006)

tions, or, as here, it may challenge the facts on which subjéct matterjurisdiction depends. When a party's
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subject matter jurisdiction and a violation of the FLSA, Plairtiff must establish that Gatsby's fulfills the defini. - Sua
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tion of an "enterprise” for the purposes of the Act. 230.5.C. § 203(s)(1). Thus, the jurisdictional claim and and 2) new Sty| e manuals as
the merits of this case are intertwined. Because Gatsby's did notreach the minimum gross annualvelume in .
they become available.

motion facts up ich subject matter jurksdiction depends, "a district court may not pre-

sume the f the complaint' i court has wide discretion to allow affidavits,

otherdocuments, and alimited evidentiary hearing to resdlve disputed jurisdictional facts.” Holt v, United

States, 46 F.3d 1000 (109 Cir, 1995).
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Each correction updates the
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- Check Quotes report
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Lexis for Microsoft Office Document Tools.

New Correct All feature helps you save time
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Fed, R. Civ. P.12(b)(1) providesa defendantmay move to dismiss a claim for “lack of subject matter juris-
diction." A Rule 12{b)(1) motion to dismiss maytake the form of a facial attack on the complaint’s allega- I “lack of subject matter jurisdiction. " r
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- Rule (12)(b) (1 matter
may not f i fons. A courthas toallow
affidavits, other d d s A "a district court may not presume the truthfulness of the complaint’s legal allegations. A court has... "
Rule 12(b)(1)." Holtv. 46 F.3d 1000 (10th Cir. 1995). Holt v. United States, 46 F.3d 1000 (10th Cir. 1995)

Plaintif’s claim of federaljurisdiction i predicated on her FLSA allegations. In order to establish bothfederz
subject matterjurisdiction and a violation of the FLSA, Plaintiff
tion of an "enterprise for the purposes of the Act. 29 U.5.C. § 203(s)(1). Thus, lhe]unsdlclmnalclalm and

Source Text: "2 district court may not presume the truthfulness of the complaint's factual... "

th y'sdid notreach the
the 2013 calendaryear, this Court's does not have subje ct matter jurisdiction over Plaintiff's claims, nor has
Plaintiff stated a violation of the FLSA. Therefore, the Court must convert Defendant's motion to dismissintc
N aRule 56 motion for summary judgment.

SUMMARY JUDGMENT STANDARD

UnderFed. R.Civ. P. 56(a}, "[t]he court shall grant summary judgmentif the movant shows that there is no

genuine dispute as to any material fact and the movant is entitled to judgment asa matter of law." 1d.

H ‘When reviewinga motion for summary judgment, the court views the evidence inthe light most favorable

0 the nonmoving party. Allen v. Muskogee., 119 F.3d 837, 839 (L0th Cir. 1397). "However, conclusory
tatements based lation, or subjective beliefare not competent summary
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source documents.

If you add material to your document, it's quicker and easier now to refresh

your report. Just click Refresh Report to update. The work you already did
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O “[tlhe court shall grant summary judgment if the movant shows that there is no genuine dispute as... "
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judgment evidence." Wellinger Family Trust 1938 v. Hartford Life & Accident Ins. Co., No.
11-cv-02568-CMA-BNB, 2013 U.S. Dist. LEXIS 126399, at *6 (D.Colo. Sept, 24, 2013) (citing Bonesv. Honey-
well Int, 366 F.3d 869, 875 (10th Cir. 2004)).

FLSA CLAIM

Defendants contend that Plaintiff has not established enterprise liability coverage underthe FLSA. To

qualify as a covered enterprise underthe F{SA, an employer must have gross annual volume of sales

that is not less than $500,000. 29 U..C. § 203 (s)(1)(A)(i}. An entity's gross annual volume of sales

"consists of the gross receipts from all of ity sales or its volume of business done duringa 12-month

period.” 29 CF.R.§ 779.265. A defendant employer may present regularly-keptbusiness records to
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Wellinger Family Trust 1998 v. Hartford Life & Accident Ins. Co., Civil Action No.
11-cv-02568-CMA-BNB, 2013 U.S. Dist. LEXIS 136399 (D. Colo. Sept. 24, 2013)

Motley v. Marathon il Co., 7:1;.3:1 1547 (10th Cir. 1995)

Comm. for First Campbell, 962 F.2d 1517 (10th Cir. 1992)

declaration from Rob Merss, President of Tnc. are adequate to establish that
Gatsby'sdoes not meet the $500,000 minimum gross annual volume of sales requirement. Conse-
quently, Gatsby's doesnot meet the definition of enterprise liability under the FLSA, and the Court
dismisses Plaintiff's FLSA claims for lack of subject matter jurisdiction.

atsby

PLAINTIFF ISNOTENTITLED TO DISCOVERY

Plaintiffasks the Court to permit discovery on the question of Gatsby's gross annual volume of sales. "Gener-
ally, controlof discovery i iscretion of the " Motley
Co.,71 F.3d 1547, 1549 (10th Cir. 1995) (citation omitted), cert. denied, 134 L. Ed. 2d 781, 116 S. Ct. 1678,
517 U.S.1190 (1996). Federal Rule of Civil Procedure 56(d)(2) permitsa court to allow discoverywhen a

by affidavit or ion that, for specified reasons, it cannot present facts essentialto
justifyits apposition.” The must file an aff y y
judgment cannot Thi identi available and what steps have
beentakento obtain these facts." Comm. for First Amendment v. Campbell, 962 F.2d 1517, 1522 (10th Cir.,
1992) (citation omitted). However, a56(d) by conclusory declara-
tions, Abdulhasebv. Calbone, 600 F.3d 1301, 1310 (10th Cir. 2010). Further, the movant's exclusive control
of i doesnot ief under Rule 56(f).

Plaintiff asserts by way of affidavit that "[a]s a low-levelemployeeof Defendants [sic], | had no access to
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Abdulhaseeb v. Calbone, 600 F.3d 1301 (10th Cir. 2010)

Ball v. Renner, 54 F.3d 664 (10th Cir. 1995)

Brereton v. Bountiful City Corp., 434 F.3d 1213 (10th Cir. 2006)
Federal Statutes

29 U.S.C. § 201 (2006)

29 U.5.C. § 203(s)(1) (2006)

29 U.S.C. § 203(s)(1)(A)(ii) (2006)
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State Court Opinions

Dalal v. Aliant Techsystems, 934 P.2d 830 (1996)
State Statutes

Colo. Rev. Stat. § 8-4-101 (2010)
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Plaintiff Lysa Escalante brings this suit against Def v

and Rob Mersis, who owns.
and operates Gatsby's, arestaurantand bar in Denver, Colorado. Plaintiff alleges, asan individual and on be-
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and Rob Mersis vi

the Fair Labor Standards Act (FLSA), 29U.S.C. § 201 (2006) et seq.; the Colorado Wage Claim Act, C.R.S. §
8-4-101; and the Colorado Minimum Wage Act, C.R.S. § 8-6-101; by diverting employee tips and failing to
pay overtime and the minimum wage; (2) Plaintiff worked at Gatsby'sasa bartender and server from May

30, 2013, to August 20, 2013; (3) D
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federallaw in that Gatsby's required all employees who received tips directly from customers to combine
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ecause a determination of whether the sub-minimum hourly w
rate for piece-rate work in 2002 and ... ... Class” for the period
and the Sub-Minimum Hourly Wage Plus Piece Rate Class,” cc
workers who were paid on an hourly wage less than minimum v
rate from January 2002 to July 2003. (Doc. ... ... the "Pure Piect
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Overview: In an action by employees of a vineyard, a tray wa:
2001 to 2002 was sufficiently ascertainable under Fed. R, Civ. P
employer admitted there was not a policy in place prohibiting we
taking trays home to wash until 2003, and many workers were i
so.

Court: California Eastern District Court

Jurisdiction: U.S. Federal

Rojas v. Marko Zaninovich, Inc., 2012 U.S. Dist. LEXIS
... compensated at an hourly rate of no less than minimum waa

Cases; Briefs, Motions, & Pleadings: Find cases and briefs, motions and pleadings while drafting
documents to quickly identify legal precedent or sample documents either as a starting point or to
compare with your document.

@ LexisNexis

Options allow you to 1) use terms
and connectors in your search

string instead of a natural language
search and 2) expand your search by
including synonyms and equivalents
for your chosen search terms.

Select previously written text or open
a blank document. Then, enter key
terms.



Clauses & contracts; samples & forms

mrne Inset  Pagelayout  References  Mailings  Review  View | LexisNexis® o g
®) Background Suggest = =)set Cite Format - @ ¥] Briefs, Motions, & Pleadings L
Cyagy T 7 3 & g : 5 0@
Search All - & prepare ToA Y L5 Clauses & Contracts ad =
Shepardize® Get Cited Linkto Check Cite Check Case] Impor| | Research History Pinned | Pane None | Help
consent order Cited Docs  Docs  Cites  Format  Quotes 21 samptes & Forms Browser Map Iems:7
Search Tools Shepard's® Citation Tools Fing Precedent POF Show Preferences| Client | About
3| LexisNexis - x
“| samples & Forms:... (=
Lexis® | Lexis® Web | Bing® | Google™ &) (X7
Jurisdiction: | All Jurisdictions ~

the effective date of the Consent Order.

B osed Captioned Television and Other Services for Passengers wi
Impaimments

NCL agreed in Paragraph 20.7 of the Consent Order “that it shall not ¢
services to any person on the basis of disability.” Denying passengers with he
access totelevision and other information provided to passengers clearly viole
Televisions are provided in each passenger roem and are a service of the cruis

drills, and i about activities and excurs

Inaccordance with the ADA, the denial of closed captioned television.
with hearing impairments by a place of lodging is clearly a “denial of its gooc
persen on the basis of disability,” and a violation of the Consent Order, Parag:

ADA specifically states that no individual with a disability shall be denied ser

Clauses & Contracts; Samples & Forms: Find |

the absence of auxiliary aids and services. unless the entity can demonstratetl 3

service would fundamentally alter the nature of the service or would result in 3

66113 for Consent Order Options = =

Sort by: [Relevance -

Narrow by: -
“1-10 P

1. LexisNexis(R) Forms FORM 187-33.240
Model Administrative Order on Consent for Settlement With Landowners
.. represents that (he or she) is fully authorized to enter into the terms and conditions of
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MEMORANDUM IN SUPPORT OF MOTION TO DTsIVITSS

This matter is before the Court on Defendant's Motion to Dismiss Plaintiff's Complaint or in the Alternative,
Motion for Summary Judgment. Section 56. For the reasons discussed below, Plaintiff's claims should be
dismissed. Colo. R. Cnty. Ct. Civ. P.341.

FACTS

Plaintiff Lysa Escalante brings this suit against Defendants Gatsby Entertainment and Rob Mersis, who owns
and operates Gatsby's, arestaurantand bar in Denver, Colorado. Plaintiff alleges, as anindividualand onbe-
half of othersimilarly situated persons, that: (1) Defendants Gatsby Entertainment and Rob Mersis violated
the Fair Labor Standards Act (FLSA), 23U.5.C. § 201 (2006) ef seq.; the Colorado Wage Claim Act, CRS. §
8-4-101; and the Colorado Minimum Wage Act, C.R.S. § 8-6-101; bydiverting employee tips and failing to
pay overtime and the minimum wage; (2) Defendants breached their contract with Plaintiff;(3) Plaintiff
worked at Gatsby's as a bartender and serverfrom May 30, 2013, to August 20, 2013; (4) Defendants paid
her pursuantto a "tip credit," which permits restaurants to pay a sub-mini 1wage to their employees
who customarily receive tips; (5)in tandem with the tip credit, Defendants instituted a tip-pooling ar-
rangement that violated state and federal law in that Gatsby's required all employees who receive
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