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Our mission
The Practical Guidance Journal is designed to help attorneys start on point. This supplement to our online practical 
guidance resource, Practical Guidance, brings you a sophisticated collection of practice insights, trends, and forward-
thinking articles. Grounded in the real-world experience of our 850+ seasoned attorney authors, The Practical Guidance 
Journal offers fresh, contemporary perspectives and compelling insights on matters impacting your practice.

AS COVID-19 CONTINUES TO CHANGE 
the way we work, live, and practice law, this 
edition of the Practical Guidance Journal 
offers important tips for employers as firms 
adapt and companies attempt to find safe 
ways to conduct business and bring workers 
back to the office. 

Some employers are considering mandating 
vaccination against COVID-19, but such a 
decision can be controversial and fraught 
with peril. Even before Coronavirus vaccines 
became available, millions of Americas 
expressed reluctance, and even outright 
refusal, to take vaccines for COVID-19. 
This reaction poses serious questions 
for employers trying to determine if they 
may require vaccination and whether 
their employees can avoid it. This edition 
includes guidance on the potential pitfalls 
of instituting a mandatory vaccine policy 
and provides a COVID-19 policy template. 
Use this form-based resource for drafting 
a sound policy. It includes provisions for 
making COVID-19 vaccinations mandatory, 
exemptions from the mandate, employee 

reimbursements, and procedures regarding 
when and where to get vaccinated.

Another major dilemma facing companies 
and employers during the pandemic 
involves the financial devastation resulting 
from closures and other restrictions on 
operations. The new Paycheck Protection 
Program (PPP) allows both new borrowers 
and existing borrowers to receive additional 
PPP funding. The new program restores 
the tax deduction for expenses paid with 
the loan proceeds. Review the changes 
to the PPP and other Small Business 
Administration programs.

Adding to the federal laws intended to 
address the economic impacts of COVID-19, 
the Consolidated Appropriations Act 
provides for nearly $2 trillion in combined 
appropriations and relief. Read about some 
of the provisions that could impact your 
clients, including the extension of some 
expiring tax provisions, a deduction for 
corporate meals, and the prohibition on 
surprise medical bills, together with new 
federal tax code provisions.

With a new presidential administration 
in the White House, there are changes 
in everything from foreign and domestic 
policies to the people putting those policies 
into action. Read about some of the 
transition issues confronting the new  
Biden-Harris Administration related to 
financial regulation—with a special focus 
on how the Securities and Exchange 
Commission might handle retail investors, 
COVID-19, and Economic Social and 
Governance (ESG) matters. 

Finally, we offer the Survey of Commercial 
Lease Terms, a comprehensive survey 
containing market standards for over 
40 leasing deal points, including notice 
and cure rights, guaranty structure, 
tenant options, rent abatement, tenant 
improvements, holdover, and force majeure. 
The survey and an accompanying report 
also provide insights into the COVID-19 
pandemic’s impact on commercial lease 
negotiations, such as the recent spike in 
inclusion of pandemic-related events in 
force majeure clauses.

Introduction



THE NEW ACT EXTENDS THE EFFECTIVENESS OF THE 
original Paycheck Protection Program (now referred to as 

the first draw), creates a new program (the second draw) for 

some previous PPP borrowers, and permits some original PPP 

borrowers to receive an addition to their original PPP loans. 

The SBA began accepting first draw loan applications starting 

January 11 and second draw applications began January 13. 

For the first two days of each period, the SBA only accepted 

applications from community financial institutions. The SBA 

has also issued new interim final rules governing first and 

second draw loans. This article summarizes the act together 

with the implementing rules.

First Draw Loan
The first draw program is an extension of the original PPP and 

follows the original PPP unless otherwise changed. Thus, in 

many respects, it will be familiar to practitioners in this area. 

Here are some of the major changes in the new program:

 ■ PPP is extended through March 31, 2021.

 ■ Maximum loan amount is unchanged—2.5 times average 

monthly payroll costs, up to $10 million. The The SBA’s rule 

incorporates the Economic Aid Act change in the definition 

of payroll costs by adding group life, vision, disability, and 

dental insurance costs. In the original program, The SBA 

allowed a borrower to calculate payroll based on either 

calendar year 2019 or the 12 months prior to the loan 

applications. This is continued, with the addition of calendar 

year 2020 as a third alternative. There was some concern that 

the SBA might not allow use of 2019 payroll, but the rule says 

that will continue in order to place first draw participants on 

the same footing as borrowers in the original program. It is 

important to note that a borrower must use the same period 

for calculating both number of employees (for eligibility 

purposes) and payroll costs (for loan amount purposes). As in 

the previous rules, the new rule gives step-by-step guidance 

on how to calculate loan size for different types of borrowers.

The “New and Improved” 
Paycheck Protection Program
The omnibus budget act signed by President Trump on December 27 reinstituted the 
Paycheck Protection Program (PPP), with significant changes. The act allows new 
borrowers to receive PPP loans and some existing borrowers to receive additional PPP 
funding. It also restores the tax deduction for expenses paid with PPP loan proceeds, 
makes a number of changes in PPP and other Small Business Administration (SBA) 
programs, and creates a new grant program for performance venues and businesses.

Steven J. Dickinson, Robert K. Magovern, 
and James F. Van Orden COZEN O’CONNOR 

Practice News | Finance
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 ■ The SBA’s rule continues its previous policy (not required 

by the statute) that a corporate group may not receive an 

aggregate of more than $20 million of PPP loans, even if 

otherwise eligible (for example, because of the waiver of the 

affiliation rules or the ability to calculate loan amounts on 

a per-location basis). The rule does not indicate whether 

second draw loans count against the $20 million cap. 

However, the rule refers to the $20 million group cap 

together with the $10 million individual loan cap, and the 

second draw rule creates a separate corporate group cap 

for second draw loans (see below), so unless the SBA issues 

future guidance suggesting otherwise, it seems reasonable 

to conclude that second draw loans do not count against 

the $20 million cap.

 ■ The SBA is to establish an expedited loan application process 

for loans up to $150,000. This is supposed to be a one-page 

form. 

 ■ Categories of eligible borrowers are expanded to include 

housing cooperatives with no more than 300 employees, 

certain television stations and newspapers, certain 501(c)(6) 

organizations (e.g., chambers of commerce), and destination 

marketing organizations. The SBA’s rule specifies that 

eligible entities include those designated in the original 

program, and the rule confirms that the SBA’s alternative 

size test, which considers net worth and revenues rather 

than number of employees, still applies in determining 

whether an entity is a small business concern. In addition, 

the rule clarifies the new eligible categories of housing 

cooperatives, 501(c)(6) organizations, destination marketing 

organizations, and media organizations. The rule also 

confirms that the SBA’s affiliation rules continue to apply 

in calculating the number of employees in meeting the size 

standard (e.g., 500 or 300).

 ■ Two specific ineligible categories are also established—

(i) publicly traded companies and (ii) businesses or 

organizations not in operation on February 15, 2020. The 

SBA’s rule continues to apply its previous guidance on 

ineligible businesses, and adds new ineligible categories 

from the Economic Aid Act, including publicly traded 

companies and businesses controlled, either directly or 

indirectly, by the president, vice president, head of executive 

departments, and members of Congress (or their spouses). 

The rule also continues the SBA’s previous guidance that 

private equity portfolio companies are not automatically 

ineligible, although they are subject to the affiliation rules 

in calculating size and must be able to make the necessity 

certification. Businesses that are permanently closed are 

ineligible, but temporarily closed businesses may still apply.

 ■ The act authorizes the SBA to permit small business debtors 

in bankruptcy proceedings (i.e., debtors with less than 

$7.5 million in debt) to receive PPP loans, if they otherwise 

qualify. The loan would receive priority as an administrative 

expense. However, the new rule continues the SBA’s 

previous position that debtors in bankruptcy proceedings are 

not eligible.

 ■ Eligible costs (for which PPP money can be spent) in the 

original program—payroll, rent, utilities, and interest on 

secured debt—continue in the first draw program. The act 

clarifies that payroll costs include group insurance for life, 

disability, vision and dental, in addition to health.

 ■ New categories of eligible costs have been added: covered 

operations expenditures (software or cloud computing 

services), covered property damage costs (uninsured damage 

caused by 2020 disturbances), covered supplier costs 

(expenditures to suppliers under contracts entered into prior 

to the date of the loan that are essential to operations), and 

covered worker protection expenditures (PPP and adaptive 

investments to comply with health and safety requirements 

or guidelines). The new categories fall within the 40 percent 

portion for non-payroll costs.

 ■ Lobbying activities are specifically prohibited as a use of 

PPP proceeds.

 ■ A borrower may elect a covered period of any length between 

eight and 24 weeks. Previous SBA guidance had suggested a 

borrower could shorten the covered period if proceeds had 

been spent, but not all lenders allowed this.

 ■ Forgiveness and repayment provisions remain the same, 

except that previous December 31, 2020, deadlines have 

been appropriately extended. For example, the rehire safe 

harbor has been extended for new loans until the end of the 

covered period.

 ■ For loans up to $150,000, a streamlined forgiveness 

application and documentation process is to be established, 

with an application no more than one page long and 

no requirement to submit supporting documentation. 

Borrowers will still be subject to document retention and 

audit requirements.

… second draw loans are to be made 
under the same terms, conditions, 

and processes as under the 
first draw program.
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These changes are not retroactive to loans already forgiven 

even if a borrower would, for example, no longer be eligible 

under the new first draw PPP provisions or would be in a 

position to obtain a greater amount of forgiveness under 

those provisions.

An entity that has submitted an application for forgiveness 

that has not yet been granted by the SBA and for which these 

changes may be beneficial, may wish to speak with its lender 

about amending its forgiveness application prior to any grant of 

forgiveness by the SBA.

Second Draw Loans
The act creates a new second draw PPP loan for borrowers 

that previously received a PPP loan. Major aspects of the new 

program include:

 ■ Except as specifically provided, second draw loans are to be 

made under the same terms, conditions, and processes as 

under the first draw program.

 ■ A second draw borrower must have received a first draw loan 

and must have used prior to disbursement of the second 

draw loan all of the first draw loan. This includes the amount 

of any increase received on a first draw loan (as discussed in 

Part III). In addition, the SBA’s rule adds a requirement not 

in the Economic Aid Act—the first draw loan must have been 

used only for eligible purposes. An entity may only receive 

one second draw loan.

 ■ Eligibility is limited to business concerns, nonprofit 

organizations, housing cooperatives, veterans organizations, 

Tribal business concerns, eligible self-employed individuals, 

sole proprietors, independent contractors and small 

agricultural cooperatives (all as defined for first draw 

purposes) that meet two additional criteria—(i) employ 

not more than 300 employees and (ii) had gross receipts in 

the first, second, or third quarter of 2020 that are at least 

25% less than the same quarter in 2019. For applications 

submitted on or after January 1, 2021, the revenue reduction 

may also be shown for the fourth quarter of 2020 compared 

to the fourth quarter of 2019. There are alternative 

calculation methods for businesses not in operation in 2019 

and for seasonal businesses and a simplified process for 

demonstrating revenue loss for loans up to $150,000. For 

convenience, the SBA’s rules also allow a borrower that was 

in operation for all four quarters of 2019 to demonstrate 

through its tax returns that its gross receipts for all of 2020 

were at least 25% less than for all of 2019.
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 ■ The Economic Aid Act does not define gross receipts, so 

the SBA’s rule defines the term consistent with the SBA’s 

standard size regulations—all revenue of any form received 

by the borrower, including sales, interest, dividends, 

royalties, fees, or commissions, reduced by returns and 

allowances. The rule says this is generally total income 

plus cost of goods sold, but excluding capital gain or loss. 

However, the rule specifically excludes several items from 

gross revenues—taxes collected and to be remitted to a tax 

authority (e.g., sales tax paid by customers), proceeds of 

transactions between the borrower and its affiliates, and 

amounts collected for another by a travel agent, real estate 

agent, conference management service provider, freight 

forwarder, or customs broker. All other items, including 

subcontractor costs, reimbursements for purchases made 

at a customer’s request, investment income and employee-

based costs such as payroll taxes, are included in gross 

receipts. Any forgiveness amount of a first draw loan that a 

borrower received in calendar year 2020 is excluded from a 

borrower’s gross receipts.

 ■ Unlike the first draw loan, second draw eligibility does not 

also include businesses that otherwise qualify as a small 

business concern under the SBA’s size standard regulations, 

such as under the alternative size test based on net worth 

and revenue rather than number of employees. Presumably, 

this is because the Economic Aid Act regulates the size of 

a second draw borrower through the 300-employee limit. 

Since small business concerns are not included in the second 

draw law, borrowers that qualified as a small business 

concern under the SBA’s regulations, but do not meet the 

new 300-employee limit, do not appear to be eligible for a 

second draw loan, although the rule does not address this 

directly. SBA affiliation rules apply in calculating the number 

of employees, except as provided in the Act for borrowers 

in NAICS code 72 (hospitality), for-profit broadcasters 

that employ no more than 300 persons per location, and 

nonprofit broadcasters.

 ■ However, none of the following may be an eligible entity: 

(i) certain entities not eligible for SBA loans under existing 

SBA rules (financial businesses, passive businesses, illegal 

businesses, and the like), (ii) businesses primarily engaged 

in lobbying or political activities, specifically including 

think tanks, (iii) entities owned 20 percent or more by 

businesses organized under the law of the People's Republic 

of China (PRC) or that have significant operations in the 

PRC, (iv) entities having a PRC resident as a director, (v) any 

person required to be registered under the Foreign Agents 

Registration Act, or (vi) a person receiving a grant under 

the program for shuttered venue operators created under 

the act.

 ■ In general, the maximum loan amount is the lesser of (i) 

2.5 times average total monthly payroll costs during either 

the year before the loan application or calendar year 2019, at 

the borrower’s option, or (ii) $2 million. There are alternate 

calculation methods for seasonal employers and new 

employers. For entities with a NAICS code beginning with 

72 (restaurants, hotels, and other hospitality businesses), 

the multiplier is 3.5.

 ■ For NAICS code 72 businesses with more than one location, 

there is a rule similar to first draw PPP loans. The borrower 

is eligible for a loan if each location meets the eligibility 

criteria—300 employees and a 25% revenue decrease.

 ■ The waiver of the affiliation rule used in first draw loans 

(NAICS code 72, SBA-registered franchises and businesses 

receiving SBIC assistance) also applies to second draw loans, 

but instead of 500 employees the limit is 300.

 ■  Businesses that are part of a single corporate group are 

limited to an aggregate of $4 million of second draw loans. 

This is not required by the Economic Aid Act, but is a 

procedure adopted by the SBA.

 ■ Second draw loans will be eligible for forgiveness on 

the same basis as first draw loans, except there will be 

a simplified forgiveness application and documentation 

process for loans of $150,000 or less.

Additional Loans 
The general rule is that a borrower may only receive one first 

draw loan. However, the act instructs the SBA to issue rules 

within 17 days of the effective date that allow a recipient of a 

first draw loan that is not yet forgiven to seek an additional 

loan in three cases. First, a borrower that returned all or part 

of its first draw loan may apply for a new loan equal to the 

difference between the amount they actually received and the 

maximum amount applicable. Second, a borrower that did not 

accept the full amount to which it was entitled may request 

a modification of the loan to receive the maximum amount 

applicable. Last, certain partnerships and seasonal employers 

may be eligible for increases in their original loans due to 

changes in SBA guidance.

Changes Applicable to Existing Loans
Several of the changes in first draw loans are applicable not 

only to new loans but also to existing loans that have not yet 

been forgiven. As a result, current borrowers may wish to alter 

their spending or wait to apply for forgiveness until these 

provisions are fully implemented.

The Economic Aid Act allows recipients of original PPP loans 

to receive additional funding in two main instances, as part of 

the first draw program. First, borrowers that received a loan 
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and then returned it in whole or in part or were approved for a 

loan but did not accept it may now receive a loan in the amount 

that was originally approved. Second, because of changes in 

SBA guidance that increased the maximum loan amount for 

partnerships and seasonal employers, such employers that 

received a smaller loan than was available under the amended 

guidance may now apply for an addition to the original loan. 

The first draw loan rule confirms that such loans or increases in 

loans are available, but states that additional guidance will be 

provided on the process to reapply or request a loan increase in 

these cases.

The retroactive provisions (previously summarized) include the 

following:

 ■ The new categories of permissible costs—covered operations 

expenditures, covered property damage costs, covered 

supplier costs, and covered worker protection expenditures

 ■ The inclusion of group life, disability, and vision and dental 

insurance as a payroll cost

 ■ The streamlined forgiveness application and documentation 

process for loans up to $150,000

 ■ Elimination of eligibility for borrowers not in operation on 

February 15, 2020

PPP and the Employee Retention Tax Credit
The CARES Act created an employee retention credit (ERC), a 

refundable tax credit available to taxpayers that either had their 

business fully or partially suspended during at least one quarter 

of 2020 or had a significant drop in gross receipts for quarters 

in 2020 relative to the same quarter in 2019. Eligible businesses 

may claim a maximum credit of $5,000 per employee who is 

paid qualified wages. The appropriations act extends ERC from 

January 1, 2021 to July 1, 2021.

The CARES Act prohibited a PPP borrower from receiving the 

ERC. Because ERC applies to a single employer on an aggregated 

basis, in general a taxpayer could not use a PPP loan for one 

company and still have that company or any other member 

of the corporate group be eligible for ERC. This provision is 

repealed by the appropriations act, so now even the same party 

may receive a PPP loan and take the ERC.

To prevent double dipping, a taxpayer may not receive the ERC 

for payroll costs that are paid for with a PPP loan, to the extent 

the loan is forgiven. However, a taxpayer is permitted to elect 

not to include certain payroll costs in the computation of the 

ERC, which allows them to be funded by a PPP loan. The act also 

requires the SBA to adopt rules so that a borrower whose PPP 

loan is not fully forgiven may elect for the unforgiven portion 

of payroll costs to be eligible for ERC.
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As a result of these changes, a PPP borrower may now have 

payroll costs paid from PPP proceeds to the extent required 

to receive full forgiveness of a loan and then to take ERC with 

respect to the excess payroll costs. These changes are effective 

as of the original effective date of the CARES Act.

Tax Treatment of Expenses Paid with PPP Proceeds
The IRS issued guidance that expenses paid with PPP loan 

proceeds may not be deducted on the borrower’s federal 

income tax return if the borrower reasonably expects to receive 

forgiveness of the loan, even if forgiveness has not been 

received or even applied for. The premise for this position is to 

prevent double dipping because the forgiveness of the PPP loan 

is not taxable as cancellation of debt. This position had been 

widely criticized as taking away much of the economic benefit 

to a borrower intended by the program. The act remedies this 

situation by specifically mandating that no deduction shall 

be denied, no tax attribute shall be decreased, and no basis 

increase shall be denied because the forgiveness of a PPP loan 

is not subject to tax as cancellation of debt. As a result, the IRS 

has now rescinded its previous guidance.

Necessity and Audits of PPP Loans
In November, the SBA began using new Forms 3509 and 3510 

to require certain borrowers to provide additional information 

concerning the necessity for their PPP loan. There has been 

considerable controversy surrounding the question of necessity 

and the use of the new forms. Some hoped that Congress would 

modify the necessity requirement or the SBA forms in the 

stimulus act, but it did not. A necessity certification continues 

to be required for new PPP loans of all types. In fact, for the new 

second draw program, Congress waived two of the certifications 

required in the previous PPP loan application, but not the 

necessity certification.

The House Select Subcommittee on the Coronavirus Crisis 

has identified what it believes is more than $4 billion in 

questionable PPP loans. The SBA fraud hotline has received 

thousands of complaints, and the U.S. Department of Justice 

has filed criminal charges against more than 80 individuals for 

suspected fraud in CARES Act relief programs. As a response to 

concerns about fraud and waste in PPP, the act requires the SBA 

to submit to the House and Senate small business committees 

within 45 days of the effective date an audit plan with regard 

to forgiveness of loans over $150,000, and to provide updates 

on that plan every 30 days. The audit plan is to include policies 

and procedures for conducting forgiveness reviews and audits 

and the metrics the SBA will use to determine which loans will 

be audited. The act also appropriates $50 million for PPP audits 

and fraud mitigation efforts.

It appears borrowers will need to respond to Form 3509 or 3510 

when received, unless the new administration changes policy 

or the pending litigation challenging the forms is successful.
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Other Provisions
The act establishes a Shuttered Venue Operator Grant program 

to provide financial assistance to live venue operators 

or promoters, theatrical producers, live performing arts 

organizations, museum operators, motion picture theatre 

operators, and talent representatives that meet certain 

requirements. Fifteen billion dollars is appropriated for the 

program.

The act continues the payment of principal and interest on 

certain qualifying SBA loans existing prior to the CARES Act. 

Borrowers receive an additional three months of full payments, 

starting in February 2021. Thereafter, the payments will be 

capped at $9,000 per month. Certain borrowers are eligible for 

more favorable treatment.

The SBA’s regular 7(a) loan and Express Loan programs 

continue to operate. The act increases the 7(a) guarantee 

percentage to 90 percent and increases the amount and 

guarantee percentage for Express Loans. Changes are also made 

in SBA’s 504 loan program for fixed assets, microloan program, 

and Economic Impact Disaster Loan (EIDL) program. The act 

repeals the CARES Act section requiring the amount of an EIDL 

advance (up to $10,000) to be deducted from a PPP borrower’s 

loan forgiveness amount. The EIDL changes are expected to 

increase the availability and usability of that program. PPP 

borrowers may also receive an EIDL loan. Companies may wish 

to take another look at EIDL as a funding source.

Funding
The unused money from the original PPP is returned to the 

Treasury, and a new appropriation of $284.45 billion is made 

for PPP and related programs. Of this, $131.72 billion is set 

aside for various purposes, including PPP loans for first-time 

borrowers, small borrowers, or small loans in low-income 

areas. After 25 days, the SBA may adjust these set-asides. The 

total unrestricted appropriation for PPP (both first and second 

draw) is $152.73 billion. A

Steven J. Dickinson is a partner in the Corporate and International 
practices of Cozen O’Connor and represents companies in a full 
range of domestic and international business matters. He is a leader 
of Cozen O’Connor’s Paycheck Protection Program (PPP) team and 
has advised dozens of companies on PPP-related issues. He has 
also spoken and written extensively on the PPP, including more 
than a dozen client alerts, webinars for national industry groups, 
and interviews with The Wall Street Journal, Independent Retailer, 
and Glossy. 

James F. Van Orden is a partner at Cozen O’Connor who focuses 
his practice on environmental and energy law. In addition, he draws 
on his 11 years of prior government service to advise clients on a 
variety of general regulatory and strategic matters. He has helped to 
spearhead Cozen O’Connor’s PPP team and has advised dozens of 
companies on PPP-related issues. 

Robert K. Magovern is a partner in the Transportation and Trade 
practice of Cozen O’Connor. With an emphasis on Government 
Contracts, International Trade and Antitrust, he counsels U.S. 
and foreign companies and trade associations on a variety of 
domestic and international trade regulation issues. His Government 
Contracts work includes issues related to the formation of small 
businesses, applications to and issues arising under all Small 
Business Administration (SBA) programs, including 8(a) Business 
Development, teaming agreements and joint ventures, affiliation 
issues, size challenges, and bid protests. He has also helped to 
spearhead Cozen O’Connor’s PPP team and has advised dozens of 
companies on PPP-related issues.
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Commercial Leasing Today
COVID-19 upended the commercial leasing market. Some 

impacts were immediate: tenants stopped paying rent, 

demand for office and retail space plummeted, businesses 

and properties that relied on physical density became 

untenable, seemingly overnight. While the initial scramble 

to deal with COVID-triggered disruption has settled down, 

longer-term impacts will turn on behavioral changes and 

are still working themselves out. How many Americans will 

return to the office? Will the open floor plans embraced in 

recent years fall out of favor? Will employers shift workers 

out of cities to save money?

“I think it’s inevitable that, in the short-term, tenants are 

going to continue to try to downsize. In the office market, 

tenants have realized that they need less space to function 

– their employees have successfully navigated working from 

home,” says Michelle McAtee, co-chair of Jenner & Block’s 

Real Estate Practice. McAtee thinks this will change—but 

only to a point. “In the long-run, I do think there will be a 

bit of a recovery, as we all realize that certain things happen 

better in person. But I don’t predict a return to where we 

were pre-pandemic,” says McAtee. 

Survey of Commercial Lease 
Terms Reveals Ongoing 
COVID-19 Implications 
This article uses survey results and graphics collected from the Practical Guidance Survey 
of Commercial Lease Terms to explore commercial leasing trends and the impact of 
COVID-19 on the commercial leasing market. Click here to take the survey and gain access 
to the latest market standards for more than 40 leasing deal points. 

Kim Seib, Sara Kolb, and Rebecca Calzontzi
PRACTICAL GUIDANCE REAL ESTATE TEAM

Practice Trends | Real Estate

https://www.lexisnexis.com/en-us/products/practical-guidance/commercial-real-estate-survey.page#contact
https://www.lexisnexis.com/en-us/products/practical-guidance/commercial-real-estate-survey.page#contact
https://www.lexisnexis.com/en-us/products/practical-guidance/commercial-real-estate-survey.page#contact
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Even with so much in flux, leasing carries on and attorneys 

continue to negotiate leases with the same concerns as 

always—How much can I get for my client? What’s market 

right now?—except now these concerns are being reshaped 

by COVID-19. Negotiating standard leasing clauses like 

interruption of services, termination options, and force 

majeure has taken on a new sense of urgency as attorneys adapt 

to changing times. “Force majeure provisions are the hot topic 

right now,” reports McAtee, “and if they did not already include 

references to pandemic and civil unrest, tenants are certainly 

pushing for them now.” 

Most leases are not publicly filed, and it has never been easy 

to determine what’s market. Even in stable times, real estate 

attorneys often find themselves turning to old-fashioned 

listservs and message boards for information and insight. It is 

probably safe to say that most real estate attorneys are not risk 

takers by nature, and this desire for information is typically 

countered by concerns over client confidentiality or losing a 

competitive edge. But as the need for up-to-date information 

becomes crucial in the COVID and post-COVID world, real 

estate practitioners are likely to seek new avenues and tools to 

access information on the latest leasing trends.

Survey of Commercial Lease Terms
To meet this need, Practical Guidance recently launched its 

Survey of Commercial Lease Terms. This ongoing survey provides 

up-to-date intelligence about the commercial leasing market 

and gives real estate attorneys a clear view of market standards 

and trends to aid in lease negotiations. Drawn from the 

survey, this article highlights COVID-specific leasing data and 

attorney insights on the pandemic’s immediate impact on lease 

negotiations. It also summarizes key retail and office lease terms 

for use in negotiating and gauging the market going forward.

The data set referenced in this article includes 299 recently 

negotiated commercial leases obtained from private sources. 

These leases are spread across the country, with 26% located 

in the northeast, 26% in the west, 24% in the southeast, 11% in 

the southwest, and 11% in the midwest. (Approximately 1% of 

respondents did not identify a location.) 

Office leases (60%) are in the majority, followed by retail (30%) 

and industrial (10%) leases. The leases include triple net (42%), 

gross or full-service (30%), and modified gross (28%).

Click here to take the survey and access the latest survey results.

26%26%

11% 24%

11%

Most represented states include NY (49), CA (49), TX (20), and FL (22). 

https://www.lexisnexis.com/en-us/products/practical-guidance/commercial-real-estate-survey.page#contact
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COVID-19 Impact
Survey results indicate that in response to COVID-19, many parties restructured force majeure provisions, delayed lease 

negotiations, and made significant changes to general lease terms such as rent abatement and termination rights. 

Lease Negotiations

The majority of survey respondents observed effects on lease negotiations that were pending at the start of the pandemic, 

including negotiations that were put on hold or halted entirely. When asked about leases that were under negotiation when the 

COVID-19 pandemic began, over 70% of respondents stated that they observed one or more of the following:

Note:
Changed lease terms included 
co-tenancy, release provisions, 
rent and allowance terms, 
security, force majeure, 

and move-in date

48%

47%

10%

6%

5%
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Lease Modifications 

Not surprisingly, many parties have needed to modify their existing leases during the pandemic. McAtee of Jenner & Block 

reports that lease modifications and amendments have “been the focus of my practice during the pandemic.” When asked about 

the tenor of these negotiations, McAtee was largely positive: “Generally speaking, it has been less contentious than it has been 

collaborative. Both tenants and landlords have worked through the difficulty of the situation.” However, the news is not all rosy 

for landlords, and McAtee added, “On the other hand, tenants have tended to ask for more than they have in the past. There has 

been a general feeling of landlords being a bit stuck—they would rather have a paying tenant, even if for less space, than no tenant 

and empty space without much of a market for reletting.” 

Looking to the survey, 55% of respondents have recently restructured a lease or negotiated a lease amendment due to COVID-19. 

The modifications identified included the following:

NUMBER OF TIMES MODIFICATION WAS MENTIONED

NUMBER OF TIMES MODIFICATION WAS MENTIONED

Rent deferral

Full or partial rent abatement

Rent deferral in exchange for extension of the 
lease term (e.g., rent deferred for 3 months and 
lease extended for 3 months) blend-and-extend

Early termination

Mandate that tenant applies for relief under
CARES Act/Paycheck Protection Program

Excuse of continuous operation covenants

Rent deferral plus guaranty

Decrease in space

Increased flexibility for assignments, sublets,
and shared space arrangements

Excuse of co-tenancy obligations of landlord

Blend-and-extend plus 
tenant improvement allowance

Other
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Tenants facing financial hardship are looking to force majeure clauses to excuse (or delay) 
their lease obligations while staying in possession of their premises. Landlords, on the other 

hand, are pushing for restrictive force majeure clauses to protect their rental income.
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Force Majeure 

A force majeure clause is a contract provision that excuses a 

party’s performance of its contractual obligations when certain 

circumstances arise beyond its control. The clause typically 

lists a series of events that constitute a force majeure event and 

imposes specific obligations on the party seeking to invoke the 

clause to excuse its performance. Events such as acts of God, 

weather conditions, war, government orders, labor strikes, and 

the inability to obtain materials are among the excuses that a 

force majeure provision typically contains. 

Since the onset of the COVID-19 pandemic, force majeure 

provisions have become a central focus of many lease 

negotiations. Tenants facing financial hardship are looking 

to force majeure clauses to excuse (or delay) their lease 

obligations while staying in possession of their premises. 

Landlords, on the other hand, are pushing for restrictive force 

majeure clauses to protect their rental income. And parties on 

both sides are considering whether to modify existing leases 

or lease forms going forward to account for the pandemic’s 

effects. 

Approximately half of all survey respondents stated that the 

force majeure clause in their lease specifically covered one or 

more of the following pandemic-related events:

 ■ Governmentally declared emergencies/imposed shutdowns 

(109)

 ■ New laws that render performance unlawful (75)

 ■ Pandemics (69) 

 ■ Public health crisis (62)

Of the respondents whose force majeure clauses did not include 

any of the events listed above, 52% plan to restructure their 

provisions to include one or more of them, as follows:

89

75

60

47

12
NUMBER OF RESPONSES

Pandemic/epidemic/COVID

Governmentally declared emergencies/shutdowns

Public health crisis

New laws that render performance unlawful

Probable yes provided without specifics/other

1. Leases identified in this article as being negotiated in a particular year refer only to those stated as being from that year by the respondent.

Survey responses also show the direct effect of COVID-19 on 

force majeure provisions over time. Only 45% of leases from 

2018 and 20191 included one or more of the events listed above 

in their force majeure clauses, and only 4% listed pandemics 

specifically as a force majeure event. Of the leases from March 

2020, 57% included one or more of these events as a force 

majeure, and 21% specifically listed pandemics. And in the 

second, third, and fourth quarters of 2020, over 60% of leases 

included one or more of these events as a force majeure, and 

over 30% specifically listed pandemics.

Business Interruption Insurance 

Property insurance policies often cover only the cost of repairing 

and replacing damaged property, not consequential economic 

losses. Business interruption insurance can help fill in the 

gap, covering certain types of economic losses that a business 

suffers when it is unable to operate for a period of time. 

Some landlords require their tenants to carry business 

interruption insurance to ensure that, even if a tenant’s 

business is disrupted, it will still be able to make rent 

payments. Survey responses show that the COVID-19 pandemic 

may be leading more landlords to include a requirement for 

business interruption insurance in their leases: Only 32% of 

leases from 2018 and 2019 required tenants to carry business 

interruption insurance, compared to 50% of leases from 2020. 

NUMBER OF TIMES MODIFICATION WAS MENTIONED

NUMBER OF TIMES MODIFICATION WAS MENTIONED

Rent deferral

Full or partial rent abatement

Rent deferral in exchange for extension of the 
lease term (e.g., rent deferred for 3 months and 
lease extended for 3 months) blend-and-extend

Early termination

Mandate that tenant applies for relief under
CARES Act/Paycheck Protection Program

Excuse of continuous operation covenants

Rent deferral plus guaranty

Decrease in space

Increased flexibility for assignments, sublets,
and shared space arrangements

Excuse of co-tenancy obligations of landlord

Blend-and-extend plus 
tenant improvement allowance

Other
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Rent Abatement

Landlords sometimes agree to grant rent abatements if they 

are unable to provide essential services to their tenants for a 

certain period of time. McAtee reports that in her practice “the 

interruption of services provision is getting more attention 

than ever, with tenants pushing to provide that rent abates 

if they cannot use their premises due to any interruption, 

including due to state mandates. The key here is that tenants 

want the lease to provide that that determination is made by 

them and not the landlord.” 

While only 46% of leases surveyed include a rent abatement 

provision, they reveal a trend shaped by the pandemic. Of the 

leases from 2018 and 2019, approximately 40% gave the tenant 

this abatement. The percentage of leases with an abatement 

provision increased dramatically to 86% in March 2020, and 

then dropped back down to 40% in the second, third, and 

fourth quarters of 2020. It remains to be seen if this trend will 

shift upward once again as the pandemic continues into 2021. 

As more survey results are generated in the coming months, 

attorneys will be able to monitor and assess what is market for 

rent abatement provisions in a pandemic and post-pandemic 

world. Click here to take the survey and access the latest survey 

results.

Tenant Termination Option

Only 34% of leases from 2018 and 2019 gave the tenant the 

option to terminate the lease prior to the end of the term. 

There was a slight increase in leases with a tenant termination 

option in March 2020 (36%), but only 25% of leases after March 

2020 contained this provision. While the percentages here 

did not range as widely over time as with rent abatements, 

responses indicate that landlords may be granting tenant 

termination options less frequently now than they were before 

the onset of COVID-19.

Other Trends and Findings
Looking ahead, longer-term impacts of the pandemic, 

including lingering economic uncertainty, have the potential 

to influence both landlords’ and tenants’ approaches to 

many standard lease provisions. Some of these provisions are 

discussed below, through an examination of recent market 

trends.  

Percentage Rent

Base rent for retail space is usually calculated on a per square 

foot basis and paid in monthly installments. Typically, 

base rent is increased at the beginning of each lease year 

or 12-month period at an agreed upon rate .

In addition to base rent, retail tenants may also pay percentage 

rent, meaning a share of sales, as well as some portion of the 

operating expenses, insurance, and real estate taxes associated 

with the operation of the property. The survey reveals that 

only 28% of recently negotiated retail leases require the tenant 

to pay percentage rent. However, some analysts suggest that 

because percentage rent provides the flexibility needed to deal 

with business interruptions, it is becoming more appealing 

to both landlords and tenants and that its appeal may outlast 

the pandemic. 

Notice and Cure Rights for Default

All commercial leases contain provisions detailing the acts 

or omissions of the tenant that will result in a lease default 

and the landlord’s remedies following a default. Typically, 

the tenant tries to negotiate for written notice, grace periods, 

and cure periods for specific defaults while, for their part, 

landlords are reluctant to waive or limit any remedies they 

may have following a tenant default. As the pandemic and its 

after-effects continue, tenant defaults are likely to rise, perhaps 

leading to an increased focus on notice and cure rights in lease 

negotiations.

Retail Leases

In over half of the retail leases surveyed, the tenant 

successfully negotiated for notice and cure rights for not only 

nonmonetary defaults (71%) but also monetary defaults (59%). 

23% of retail leases did not include any notice and cure rights. 

Five retail leases granted cure rights for monetary defaults 

only while 16 retail leases granted cure rights for nonmonetary 

defaults only.

The amount of notice/time to cure given to retail tenants 

following default varied widely. For monetary defaults, most 

tenants were entitled to between three and 15 days, although 

more than 20% of those with notice and cure rights received 

30 days or more. For nonmonetary defaults, the notice/cure 

periods also varied, but over 50% of tenants with notice and 

cure rights received 30 days or more.

https://www.lexisnexis.com/en-us/products/practical-guidance/commercial-real-estate-survey.page#contact
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NONMONETARY DEFAULTS 
NUMBER OF RETAIL LEASES
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5 DAYS’ NOTICE

7 DAYS’ NOTICE

3 DAYS’ NOTICE

10 DAYS’ NOTICE

14 DAYS’ NOTICE

15 DAYS’ NOTICE

20 DAYS’ NOTICE
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60 DAYS’ NOTICE

70 DAYS’ NOTICE

90 DAYS’ NOTICE

MONETARY DEFAULTS 
NUMBER OF RETAIL LEASES
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57 DAYS’ NOTICE

1210 DAYS’ NOTICE

415 DAYS’ NOTICE

930 DAYS’ NOTICE

45 DAYS’ NOTICE 1

70 DAYS’ NOTICE 1
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5 DAYS’ NOTICE
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10 DAYS’ NOTICE
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20 DAYS’ NOTICE

50 DAYS’ NOTICE

60 DAYS’ NOTICE

3 DAYS’ NOTICE
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10 DAYS’ NOTICE

14 DAYS’ NOTICE

15 DAYS’ NOTICE

30 DAYS’ NOTICE
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NONMONETARY DEFAULTS
NUMBER OF OFFICE LEASES

MONETARY DEFAULTS 
NUMBER OF OFFICE LEASES

7

39

7

30

6

2

1

3

16

1

1

8

4

24

10

3

5

5

71

1

Office Leases

As with retail leases, in a majority of the office leases surveyed 

(78%), the tenant was able to negotiate for notice and cure 

rights for nonmonetary defaults. Over half of office leases (67%) 

also provided for notice and cure rights for monetary defaults. 

19% of office leases did not include any notice and cure rights.

Of the office tenants that were granted notice and cure rights 

for monetary defaults, 70% were entitled to no more than 

10 days’ notice and cure. 13% of these tenants received 30 

days’ notice and cure, and only 3% received 60 days’ notice 

and cure.

While the length of notice and cure periods for nonmonetary 

defaults varied among office leases, the majority of office 

leases with this notice/cure period (51%) gave tenants 30 days’ 

notice and cure.
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Lease Guaranty 

Landlords typically require lease guaranties when they have 

concerns about the tenant’s financial strength or experience. 

But financial hardship caused by COVID-19 may lead both 

landlords and tenants to look to guaranties for protection and 

leverage. Landlords might be more likely to require substantial 

guarantors if they are concerned about their tenants’ ability to 

pay rent going forward. At the same time, some tenants might 

offer up guarantors in return for concessions, such as a delay in 

initial rent obligations or a reduction in security.

Retail Leases

67% of the retail leases surveyed were guaranteed. 60% of retail 

leases with guaranties had full guaranties while the remainder 

had guaranties that were limited in some way.

Two regional differences stood out: 

 ■ Guaranties were less common in the central region of the 

United States (Texas, Colorado, Arkansas, Illinois, Missouri, 

Nebraska, Indiana, and Kansas), where only 53% of retail 

leases had a guarantor.

 ■ 30% of retail lease guaranties were good guy guaranties, and 

all of those leases were for retail space in New York City. 

(A good guy guaranty, in its simplest form, is one where an 

individual guarantor warrants to the landlord that they will 

be liable for all rent payments that accrue until the tenant 

vacates the leased premises. Upon the tenant’s surrender of 

the premises and the landlord’s receipt of these payments, 

the guarantor’s personal liability ends.)

Office Leases

Office leases in the survey were less likely than retail leases to 

be guaranteed, and a slight majority (54%) were not guaranteed. 

62% of office leases with guaranties had full and unconditional 

guaranties and 38% had guaranties that were limited in 

some way. 27% of the limited guaranties were identified by 

respondents as good guy guaranties; as with retail leases, all 

were in the New York City market.

Security Deposit

As with a guaranty, whether a landlord requires a security 

deposit is often tied to the tenant’s financial strength. Once 

again, continuing instability resulting from COVID-19 is likely 

to increase landlords’ focus on security deposit requirements.

Retail Leases

69% of retail leases required a security deposit. In 18% of 

these leases, the tenant was entitled to interest earned on 

the deposit. 

Office Leases

The numbers are similar for office leases, where 71% required 

security deposits and 29% did not. In 15% of office leases with 

a security deposit, the tenant was entitled to receive interest 

earned on the deposit. 

Tenant Improvements

Frequently, improvements or alterations are required to make 

the leased premises usable by the tenant. These are referred 

to as tenant improvements. Tenant improvements can be as 

simple as installing new carpeting, though sometimes the 

alterations are significant enough to cost several millions of 

dollars. If, as some have suggested, a long-term effect of the 

COVID-19 pandemic will be a distaste for open floor plans, both 

Related Content
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Landlord performs the work and 
pays for the entire buildout

13%

Landlord performs the work and 
pays up to a certain amount

21%

Tenant performs the work 
and receives a TI allowance

42%

Tenant performs the work
and pays, no TI allowance

4%

Other

20%

BUILDOUT PERFORMANCE AND PAYMENT
RETAIL

office and retail space may require more significant alteration 

than in the past to be acceptable to tenants. Responsibility for 

both performing and paying for this work is likely to be a key 

negotiating point post-COVID-19. 

Tenant improvements are common in both retail and office 

leases but can be more complicated and heavily negotiated 

in retail leases. For the average retailer (whose space can be 

quite individualized and distinct), the necessary work typically 

consists of more than mere cosmetic changes. In many cases, 

the tenant will work with the landlord and, if applicable, an 

architect or contractor to agree upon a scope of work and at 

least preliminary pricing before the lease is actually signed. 

The business terms agreed upon by the parties before a lease is 

drafted typically include the amount of any agreed-upon tenant 

improvement allowance and which party will be responsible 

for completing the work that needs to be completed before the 

tenant takes occupancy or opens for business. A retail tenant 

will often prefer to do the work itself; it may have a concept 

or brand that it desires to put in place, it will likely be more 

familiar with the buildout, and it might even have preferred 

contractors or subcontractors with whom it wishes to work. At 

a minimum, the landlord will want the ability to approve the 

contractors and the plans and specifications for the work.

To induce a tenant to lease space in the landlord’s building, the 

landlord may agree to pay a tenant improvement allowance. 

Tenant improvement allowances are lump sums of money 

that the landlord makes available to the tenant to customize 

the leased premises to the tenant’s specifications. Sometimes 

the tenant improvement allowance will be paid to the tenant 

in the form of a rent credit, but more frequently it comes in 

the form of a reimbursement by the landlord for the tenant’s 

construction costs. 

Tenants should be sure to negotiate an appropriate remedy 

should the landlord fail to fund any allowance to a tenant when 

it is due and owing, such as an offset right against rent. This 

provision is typically included in a work letter agreement, if there 

is a separate one, but can also be included in the lease itself.

Retail Leases 

59% of retail leases included in the survey required some sort 

of initial buildout of the leased premises. The survey also 

reveals how the cost of and responsibility for performing the 

initial buildout was allocated. Understanding these trends and 

prevailing terms can provide valuable insight when negotiating 

the tenant improvement clause in a retail lease. 

The survey shows the following allocation of responsibility for 

the performance and payment of work under retail leases with 

a buildout:  
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Office Leases

The survey reveals that 54% of recently negotiated office leases required an initial buildout, with the following allocation of 

responsibility for the performance and payment of work under those leases:  

Tenant Options

Common leasing options—those granting extension and termination rights as well as rights of first refusal (ROFR) and rights of 

first offer (ROFO)—provide tenants with flexibility should their needs change, which is desirable in an uncertain world. Whether 

more tenants will successfully negotiate for these options post-COVID-19 in unknown. In fact, as explained in the COVID-19 

Impact section above, although the inclusion of termination options in commercial leases increased in the initial stages of 

the pandemic, this trend may have already run its course. As for extension options, ROFRs, and ROFOs (see data below), one 

unanswered question is whether the options will actually become less common if tenants choose to forgo them in exchange for 

securing things like rent flexibility and concessions. As more leases are added to the survey in the coming months, we may be able 

to answer this question. Click here to contribute your leasing data to the survey.

Extension Options

Retail Leases

Extension options were common among retail leases with 70% of retail leases including this type of option. The majority of retail 

leases with extension options (60%) required the tenant to provide the landlord with 1-6 months’ notice to exercise the option. 

The full breakdown is as follows:
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and pays, no TI allowance
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receives a TI allowance
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Initial Buildout: Performance and Payment of Tenant Improvement Work
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https://www.lexisnexis.com/en-us/products/practical-guidance/commercial-real-estate-survey.page#contact
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Office Leases

Extension options were the most common option found in the office leases surveyed. Over two-thirds of office leases granted the 

tenant an extension option while fewer than one-third did not. Of those leases with extension options, 50% required the tenant to 

give the landlord 1-6 months’ prior notice to exercise the option. The full breakdown of notice requirements is as follows:

Of the office leases with extension options, 30% used fair market value to determine rent during the extension term and 8% used CPI. 

The remaining office leases provided for either fixed rental rates set forth in the lease or other rates to be agreed upon by the parties.

ROFR/ROFO

Retail Leases

68% of retail leases had neither an ROFR nor an ROFO. 32% had one or the other; ROFOs were fairly uncommon and were included 

in only 10% of retail leases, while 22% of retail leases had a ROFR.

Office Leases

20% of office leases gave the tenant an ROFO. ROFOs were 

most commonly found in New York City office leases. 

ROFRs were fairly uncommon in office leases, with only 8% 

including them. 71% of office leases contained neither a 

ROFO nor a ROFR.

To take the survey and gain access to the latest market 

standards for over 40 leasing deal points, click here. A
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1. See, e.g., CFTC Orders The Royal Bank of Scotland plc and RBS Securities Japan Limited to Pay $325 Million Penalty to Settle Charges of Manipulation, Attempted Manipulation, and False Reporting of 
Yen and Swiss Franc LIBOR (Feb. 6, 2013). 2. See Maryland Financial Consumer Protection Commission 2018 Final Report (Jan. 1, 2019). 

Immediate Transition Matters
Gary Gensler Announced as Nominee to Chair SEC in the Biden 
Administration 

On January 18, 2021, Gensler was nominated to be the next SEC 
Chair. As of the date of this article, Gensler's appointment had not 
yet been confirmed.   

Gensler brings with him significant relevant experience, having 
served as chair of the Commodity Futures Trading Commission 
(CFTC), a partner at Goldman Sachs, the Department of Treasury 
Undersecretary for Domestic Finance, and an advisor to then-
Senator Paul Sarbanes on the drafting of the 2002 Sarbanes-Oxley 
Act. Gensler also was an early and prominent critic of the London 
Interbank Offered Rate (LIBOR)—calling for reforms to the LIBOR 
system as early as 2012. When Gensler was CFTC chair, the agency 
settled enforcement actions with several major financial institutions 
charged with LIBOR manipulation.1 

In recent years, Gensler has been a professor of global economics 
and management at the MIT Sloan School of Management, 
with a focus on public policy, financial technology, blockchain, 
and cryptocurrencies. Gensler also chaired the Maryland 
Financial Consumer Protection Commission, which made several 
recommendations to the Maryland legislature in January 2019—
most notably legislation to broaden the fiduciary duty standard 
to apply to broker-dealers, their representatives, and insurance 
producers.2 As detailed below, he has also been a key leader in 
Biden-Harris administration transition efforts.

Gary Gensler Led Agency Review Team for Federal Reserve, 
Banking and Securities Regulators

On November 10, 2020, the Biden-Harris team announced several 
agency review teams, including the Federal Reserve, Banking, and 
Securities Regulators team led by Gary Gensler. This team was 
charged with reviewing the following agencies: the SEC, the CFTC, 
the Federal Deposit Insurance Corporation, the Federal Reserve, 
and the National Credit Union Administration. The choice of Gensler 
as team lead, as well as the range of perspectives represented on 

the 15-person team, indicated the potential for a forward-looking 
approach to the review, driven by both academic and labor-oriented 
points of view. Gensler’s choice also indicated the possibility―but 
not the certainty―of his eventual nomination to be SEC Chair.    

CFPB Review

Gensler’s transition review team was not the only one focusing 
on the review of financial regulators. The Consumer Financial 
Protection Bureau (CFPB) was the subject of its own 10-person 
review team, chaired by Leandra English, formerly Deputy Director 
of the CFPB and senior policy advisor to New York Department 
of Financial Services Superintendent Linda Lacewell. This was a 
considerable investment of resources in the transition for a single 
agency, which suggests there may be a more prominent future 
role for the CFPB. On the same day that Gensler's nomination was 
announced, Rohit Chopra, who is currently a commissioner with the 
Federal Trade Commission, was nominated to lead the CFPB.

Interim Changes in Leadership at the SEC

Following a presidential election, a new SEC chair is usually in 
place by late winter, though that timing is driven by administration 
priorities and the then-current economic climate. For example, after 
the 2008 election, when the United States was deep in the financial 
crisis, then-incoming Chair Mary Schapiro began her term on 
January 27, 2009, underlining the Obama administration’s priorities 
in light of the crisis. In contrast, Mary Jo White began her term on 
April 10, 2013 and Jay Clayton on May 4, 2017.

Along with Chair Clayton’s previously announced departure at the 
end of 2020, several additional departures were announced and 
have since occurred. This is a fairly typical year-end and election-
cycle rotation among the senior staff of the SEC, though it does 
seem a bit more hectic this go-round, and it generally has trickle-
down impacts, as new and open senior staff slots are and will be 
filled. Bill Hinman, Director of the Division of Corporate Finance, 
departed December 4, 2020; Enforcement Division Director 
Stephanie Avakian departed at the end of 2020, as did Trading and 
Markets Director Brett Redfearn. SEC General Counsel Bob Stebbins 
departed in early January 2021, and Investment Management 

This article discusses changes in the U.S. presidential administration, including its impact 
on financial regulation generally and the U.S. Securities and Exchange Commission (SEC) 
specifically. This article addresses transition matters and timelines for new leadership 
as well as the potential impact of the Biden-Harris Administration's priorities on the 
direction of the SEC, with a focus on retail investors, COVID-19, and Economic Social 
and Governance (ESG) matters.

https://www.cftc.gov/PressRoom/PressReleases/6510-13
https://www.cftc.gov/PressRoom/PressReleases/6510-13
https://www.consumerfinancemonitor.com/wp-content/uploads/sites/14/2019/01/1-Cover-Letter-for-Annual-Report-2018-002-1.pdf
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Division Director Dalia Blass announced her departure at year-end, 
leaving in early February 2021, followed by the Commission's Chief 
Accountant, Sagar Teotia.  In addition, at the CFTC, Chair Heath 
Tarbert, who has led the agency since last year, announced that he 
would depart in January 2021. 

Upon the departure of Chair Clayton in late December, then-President 
Trump appointed Commissioner Elad Roisman to the role of Acting 
Chairman, a position he held only until January 21, 2021, when 
President Biden appointed Commissioner Allison Herren Lee to 
serve as Acting SEC Chair, pending Gary Gensler's confirmation.

At the Division of Enforcement, Marc Berger, who was Acting 
Enforcement Director upon the departure of Stephanie Avakian, 
followed her out the door in January 2021, leaving the top spots 
of this key division open.  The SEC acted quickly, on January 22, 
2021, appointing Melissa Hodgman, then an Associate Director 
of the Division, to serve as Acting Director of Enforcement, and 
on February 5, 2021, appointing Kelly Gibson, the Director of the 
Philadelphia Regional Office, to serve as the Acting Deputy Director 
of Enforcement.

Biden-Harris Administration Priorities and Impact 
on Financial Regulation
The Biden-Harris administration had announced its priorities as part 
of its transition plans as follows: COVID-19, economic recovery, 
racial equity, and climate change. The SEC under the Biden-Harris 
administration and led by Gensler is expected to continue to 
emphasize the protection of retail investors and market integrity 
while giving greater weight to ESG matters. The SEC’s existing 
COVID-19 relief is expected to also continue, as that is a bipartisan 
issue and one directly in line with the Biden-Harris administration's 
focus on COVID-19.

Continued Focus on Retail Investors

The SEC has emphasized retail investor protection for the last 
four years, but has done so in a selective manner—largely in the 
enforcement realm—as opposed to a holistic manner. For example, 
while Regulation Best Interest (Reg BI) is focused on retail investors, 
other rulemakings—such as those relating to the use of derivatives 
by registered investment companies and business development 
companies and improving access to capital in private markets—
have not been perceived to be as protective of retail investors.3 

A Democratic-majority SEC that is focused on building confidence in 
the economy and the markets will likely broaden the retail investor 
focus and implement additional regulatory measures or approaches, 
such as the following:

 ■ Reg BI. Given the SEC's work in getting Reg BI over the finish line, 
and the heavy lift that the industry has undertaken to implement 
and comply with Reg BI, there will likely not be a wholesale 
repeal of or significant revisions to Reg BI. Another key indicator 
that Reg BI is here to stay is the Department of Labor's decision, 
announced on February 12, 2021, to leave in place its Trump-era 
fiduciary rule. More assertive enforcement of Reg BI, however, 
is expected, with the SEC focusing on the conflicts and care 
obligations. This will be in contrast to the 2020 examinations 
by the newly renamed Division of Examinations (but for now, 
we're just going to call it OCIE), which focused largely on the 
compliance and, to some extent, disclosure obligations of Reg BI.

 ■ Conflicts of interest. There will be a continued exams and 
enforcement focus on conflicts of interest of both broker-dealers 
and investment advisers, including compensation disclosure 
issues and revenue sharing.

 ■ Custody requirements for investment advisers. The Division 
of Investment Management has been working through pre-
rulemaking efforts to revise SEC Rule 206(4)-2 (Custody Rule).4 
It is likely these efforts will accelerate as the current Custody 
Rule has become unwieldy in the sheer number of interpretations 
required. In addition, the rule’s structure is more suited to 
advisers with separately managed accounts rather than to fund 
advisers.

 ■ Business continuity and remote supervision. OCIE has focused 
since March 2020 on how broker-dealers and investment advisers 
have reacted to the COVID-19 pandemic and has already 
published a risk alert on the subject.5 This work could lead, in the 
medium term, to additional SEC guidance, or potentially more 
prescriptive rulemaking, intended to enhance industry resiliency 
with lessons learned from the pandemic.

 ■ Cybersecurity and vendor management. With more remote 
working, these issues have become even more critical, and have 
also been the subject of recent OCIE risk alerts.6 The risk alert 
provides notice to the industry, such that some enforcement 
actions may follow, particularly for firms that have neglected 
to address cybersecurity hygiene and lack appropriate policies 
and procedures. With a more regulatory-focused SEC, as with 
business continuity and remote supervision, these areas may also 
be subject to additional regulation or guidance.

3. See, e.g., Use of Derivatives by Registered Investment Companies and Business Development Companies, SEC Release No. IC-34084 (Nov. 2, 2020) and Facilitating Capital Formation and Expanding 
Investment Opportunities by Improving Access to Capital in Private Markets, Securities Act Release Nos. 33-10884; 34-90300; IC-34082 (Nov. 2, 2020). 4. See, e.g., Division of Investment Management’s 
Engaging on Non-DVP Custodial Practices and Digital Assets (March 12, 2019). 5. See Risk Alert: Select COVID-19 Compliance Risks and Considerations for Broker-Dealers and Investment Advisers (August 
12, 2020). 6. See e.g., Risk Alert: Cybersecurity: Ransomware Alert (July 10, 2020). 

https://www.sec.gov/rules/final/2020/ic-34084.pdf
https://www.sec.gov/rules/final/2020/33-10884.pdf
https://www.sec.gov/investment/non-dvp-and-custody-digital-assets-031219-206
https://www.sec.gov/investment/non-dvp-and-custody-digital-assets-031219-206
https://www.sec.gov/ocie/announcement/risk-alert-covid19-compliance
https://www.sec.gov/ocie/announcement/risk-alert-covid19-compliance
https://www.sec.gov/files/Risk Alert - Ransomware.pdf
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ESG

There is a strong likelihood that the SEC will become more active 
in the ESG area, in contrast to the lighter touch disclosure-focused 
activity to date. Until now, ESG-related disclosures have remained 
largely voluntary in the United States, and the SEC and its staff 
have focused on ESG through disclosure alone, whether for public 
companies or in the investment management space. For example, 
OCIE conducted a sweep in 2018 in which it asked firms with ESG 
product offerings (1) about their criteria for defining ESG; (2) whether 
firms were following established principles like the United Nations-
supported Principles for Responsible Investments; and (3) to what 
degree firms were engaging on ESG matters with issuers in which 
they invest. OCIE also asked about firms’ marketing of ESG products 
and the degree to which the products were advertised as sustainable 
or green. In its report on examination priorities in 2020, OCIE 
referred to ESG investment offerings as an area of concern to which 
examiners would pay particular attention. More recently, at least 
three SEC offices (Boston, Philadelphia, and Los Angeles) have begun 
or continued local ESG-focused exam initiatives.

Another key indicator is the recent appointment of Satyam Khanna as 
Senior Policy Advisor for Climate and ESG to the office of Acting Chair 
Lee, a newly created role that will likely transition to Gensler’s office 
when he becomes Chair.  Looking ahead, the SEC’s focus on ESG may 
take one or more of the following approaches in addition to simply 
focusing on whether products sold to investors actually are what they 
claim to be—a perennial issue for the Enforcement Division:

 ■ Leverage global ESG regulatory developments, evaluate existing 
taxonomies, and consider standardized climate change and 
ESG disclosure requirements. Currently, ESG frameworks in 
the United States remain undefined, in sharp contrast to other 
countries. A likely initial first step would be the establishment of a 
cross-divisional ESG working group tasked with examining other 
countries’ ESG efforts. Similar efforts occurred in the context 
of crowdfunding during rulemaking pursuant to the Jumpstart 
Our Business Startups Act. Based on Acting Chair Lee’s climate 
change disclosure speech from November, as well as the stated 
Biden-Harris priorities, SEC staff efforts will likely focus first on 
climate change.7 

7. See Allison Herren Lee, SEC Commissioner, Playing the Long Game: The Intersection of Climate Change Risk and Financial Regulation (Nov. 5, 2020). 
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 ■ Finalize the March 2020 Names Rule update. The SEC issued a 

request for comment on potential updates to the 2001 Names 

Rule, which is designed to protect investors from product names 

that are deceptive or misleading by ensuring that the names of 

mutual funds and other registered investment products reflect 

the types of assets in which they actually invest.8 In considering 

revisions to the Names Rule, the SEC highlighted the growth in 

sustainable investing since 2001, noting the often subjective and 

amorphous standards for what constitutes a fund holding itself 

out as an ESG fund.

 ■ Focus on processes representing ESG expertise or credentials. 
Currently, a claim of ESG expertise relies on undefined terms 

and market-driven frameworks. As the SEC examines potential 

rulemakings and definitions, it is expected to focus on the 

process by which advisers and companies represent and publish 

to investors their ESG expertise and credentials. Additional 

focus on such processes will serve both as an input to any policy 

initiatives and as a way for existing OCIE initiatives to dive more 

deeply into potential disclosure issues.

 ■ Examine approaches to board structures and roles. In addition 

to examining existing taxonomies, the SEC—and particularly 

the Division of Corporate Finance—may evaluate ESG-related 

approaches to the structures and roles of boards of directors. A
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1. 2020 H.R. 133. 2. 2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, §§ 271–273. 

THE ACT PROVIDES TAXPAYERS MONETARY RELIEF FROM 
the novel coronavirus pandemic, extends expiring tax provisions 
and health extenders, includes a deduction for corporate meals, and 
prohibits surprise medical bills. The Act also clarifies that forgiven 
loans are not included in taxable income. The Act also includes 
new Internal Revenue Code (I.R.C.) sections tied to health care, 
referred to as the No Surprises Act. These provisions restrict plans 
and insurers from charging health care plan holders out-of-network 
rates for certain services.

Novel Coronavirus Relief 
The Act represents the fourth piece of legislation intended to 
address the economic impacts of the novel coronavirus pandemic. 
It represents one of the longest pieces of legislation at almost 5,600 
pages. The Act includes about 80 tax-related provisions. The total 
cost of the tax break is about $328 billion, according to the Joint 
Committee on Taxation.

The Act is intended to provide relief to mitigate COVID-19 effects 
driving increased unemployment, evictions, and food insecurities. To 
this end, the Act provides direct payments to U.S. residents meeting 
income thresholds. Adults earning up to $75,000 will receive a 
$600 check. Couples who earn up to $150,000 combined will 
receive a $1,200 check. Parents will also receive $600 for each child 
dependent under the age of 17, but there is no relief provided for 
older children or adult dependents. There is a phase-out at certain 
rates for those earning above $75,000. The Act establishes 
a $300-per-week supplemental jobless benefit that spans 11 weeks. 
The $300 per week for 11 weeks represents half of what the 
Coronavirus Aid, Relief, and Economic Security Act (CARES Act) 
(H.R. 748) provided in March 2020. The direct $600 payment 
represents half of what the CARES Act provided.

Included in the $908 billion relief package are the following:

 ■ Unemployment benefits in the amount of $120 billion

 ■ Direct payments in the amount of $166 billion

 ■ Personal protective equipment in the amount of $284 billion

 ■ Theaters and concert revenues in the amount of $15 billion

 ■ Economic Injury Disaster Loans in the amount of $20 billion 

 ■ Supplemental Nutrition Assistance Program in the amount of 
$13 billion 

 ■ Assistance to farmers in the amount of $13 billion 

 ■ Rental assistance of $25 billion 

 ■ Vaccines, testing, and health care provider support in the amount 
of $69 billion

 ■ Schools and childcare in the amount of $92 billion

 ■ Transportation in the amount of $35 billion

CARES Act

The Act is the first piece of legislation passed by Congress since the 
enactment of the CARES Act, which addressed economic distress 
caused early in the COVID-19 global pandemic. The CARES Act 
included provisions for individuals and businesses, including several 
tax law changes designed to stimulate economic activity in hopes 
of avoiding, or at least minimizing, the impacts of the steps taken to 
slow the spread of the virus early in the pandemic.

The Act’s Coronavirus Tax Provisions
The Act provides additional payments in 2020 to individual 
taxpayers in the amounts of $600 for individuals, $1,200 for 
married couples filing jointly, and $600 for each qualifying child. 
The additional payments are provided for in sections 271 to 273 of 
Subtitle B of the Act. Subtitle B is referred to as the COVID-related 
Tax Relief Act of 2020.

Additional $600 Recovery Rebates for Individuals

One of the more publicized provisions of the Act is the additional 
$600 Recovery Rebate payments to eligible individual taxpayers.2 
The Recovery Rebate payments are refundable tax credits in the 
amounts of $600 for individuals, $1,200 for married couples filing 
jointly, and $600 for each qualifying child, subject to income 
phaseouts.3 The Recovery Rebate payments follow the Economic 
Income Payments to individuals distributed earlier in the year (which 
were in the amounts of $1,200 for individuals, $2,400 for married 
couples filing jointly, and $500 for each qualifying child).

This article discusses the Consolidated Appropriations Act (the Act)1, passed by the 
House and Senate on December 21, 2020, and signed by then-President Trump on 
December 27, 2020. The Act pairs a roughly $900 billion novel coronavirus relief bill 
with a $1.4 trillion omnibus appropriations package to fund the government through 
September 30, 2021, the end of the fiscal year. 
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New I.R.C. Section 6428A

To facilitate the new Recovery Rebate payments, the Act adds 
new Section 6428A to the I.R.C. Under new I.R.C. Section 6428A, 
taxpayers are eligible for another advanced, refundable tax credit 
against their federal income tax liability in 2020.4 Note that the 
earlier 2020 payments were provided under then new I.R.C. 
Section 6428, added by the CARES Act.

Phaseout of the Recovery Rebate Payments

The phaseout of the new Recovery Rebate payment begins with 
individuals with over $75,000 of modified adjusted gross income 
(AGI), married couples with over $150,000 of modified AGI, and 
heads of household with over $112,500 of modified AGI.5 The new 
tax credit is reduced, but not below zero, by 5% of AGI that exceeds 
the applicable phaseout amount.6

Eligibility for the Recovery Rebate Payment

Taxpayers eligible for the new tax credit do not include nonresident 
alien individuals, estates, or trusts. Nor is the tax credit available to 
an individual who may be claimed by another taxpayer as a personal 
exemption under I.R.C. Section 151 for a taxable year that begins in 
the same calendar year as the year in which the individual’s taxable 
year begins.7

Coordination with Advance Refunds of Credit

The new credit is reduced, but not below zero, by the aggregate 
refunds and credits made or allowed to the taxpayer under I.R.C. 
Section 6428A(f) as advance refunds and credits.8 With respect to a 
joint return, half of a refund or credit made or allowed as an advance 
refund or credit under I.R.C. § 6428A(f) will be treated as having 
been made or allowed to each individual filing such return.9

Advance Refunds and Credits

Taxpayers eligible for their first taxable year beginning in 2019 will 
be treated as having made a payment against their federal income 
tax for such taxable year in an amount equal to the advance refund 

amount for such taxable year.10 New I.R.C. Section 6428A also 
provides elements for determining the advance refund amount and 
the timing and delivery of payments.11

Individuals who did not file tax returns for 2019 may also be eligible 
for the Recovery Rebates based upon information obtained by the 
Secretary of Treasury with respect to their status as beneficiaries or 
recipients of Social Security benefits, Railroad Retirement benefits, 
or Veterans Administration benefits.12

Identification Number Requirement

To be eligible for the Recovery Rebate payment, in general, an 
individual must have a valid identification number, i.e., a Social 
Security number or adoption taxpayer identification number.13

3. I.R.C. § 6428A(b); 2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, § 272. 4. I.R.C. § 6428A(a), (b); 2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, § 272. 5. I.R.C. 
§ 6428A(c); 2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, § 272. 6. I.R.C. § 6428A(c); 2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, § 272. 7. I.R.C. § 6428A(d); 
2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, § 272. 8. I.R.C. § 6428A(f); 2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, § 272. 9. I.R.C. § 6428A(f); 2020 H.R. 133, 
Subtitle B – COVID-related Tax Relief Act of 2020, § 272. 10. I.R.C. § 6428A(f); 2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, § 272. 11. I.R.C. § 6428A(f); 2020 H.R. 133, Subtitle 
B – COVID-related Tax Relief Act of 2020, § 272. 12. I.R.C. § 6428A(f); 2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, § 272. 13. I.R.C. § 6428A(g); 2020 H.R. 133, Subtitle B – COVID-
related Tax Relief Act of 2020, § 272. 

To be eligible for the Recovery Rebate 
payment, in general, an individual must 
have a valid identification number, i.e., 
a Social Security number or adoption 

taxpayer identification number.
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Secretary’s Authority to Issue Regulations

The Secretary of the Treasury is authorized to issue guidance 
that may be necessary to carry out the purposes of I.R.C. Section 
6428A, including such appropriate measures to avoid allowing 
multiple credits or rebates to a taxpayer.14

Recovery Rebate Payments to U.S. Possessions

With respect to Recovery Rebate payments to U.S. possessions, the 
Secretary of the Treasury is to pay each U.S. possession that has a 
mirror code tax system amounts that are equal to the loss (if any) to 
that possession because of the new Recovery Rebate payments.15 
Payment amounts will be determined based upon information 
provided by the government of the U.S. possession.16 If a U.S. 
possession does not have a mirror code tax system, the Secretary is to 
pay the possession an amount that the Secretary estimates as being 
equal to the aggregate benefits (if any) that would have been provided 
to residents of such U.S. possession by reason of the new Recovery 
Rebate payments if a mirror code tax system had been in effect.17

No Reduction or Offset of Payments

Note that any refund payable by reason of I.R.C. Section 6428A(f) 
or by reason of the Act’s provisions pertaining to U.S. possessions 
would not be subject to reduction or offset pursuant to 31 U.S.C. 
§§ 3716 (administrative offset) or 3720A (debt to a federal agency), 
or pursuant to the Secretary’s authority under I.R.C. § 6402(c)–(f) 
regarding offset of past-due support, collection of debts owed 
to federal agencies, collection of state income tax obligations, or 
collection of unemployment compensation benefits.18 In addition, 
a Recovery Rebate payment cannot be reduced or offset by other 
assessed federal taxes that would otherwise be subject to levy or 
collection.19 In addition, rights to payments are not transferable 
or assignable and are not subject to garnishment, execution, levy, 
or other legal process, or the operation of any bankruptcy or 
insolvency law.20

I.R.C. Section 6428 Amendments

Be mindful that new additional identification requirements apply 
under I.R.C. § 6428, as well as provisions pertaining to payments 
to representative payees and fiduciaries.21

Partial Plan Termination Relief

The Act relieves plan sponsors from application of the partial 
termination rules under I.R.C. 411 for qualified plans so that no 
partial plan termination will be treated as having occurred if the 
active participant count on March 31, 2021, is at least 80% of the 
count on March 13, 2020.22

Rollovers to 2021 and 2022 of Account Balances in Flexible 
Spending Arrangements

The Act permits a rollover of unused balances held in a participant’s 

flexible spending arrangement account on December 31, 2020 for 

health care expenses or dependent care expenses, allowing rollover 

of unused 2020 balances to 2021, and a rollover of unused 2021 

balances to 2022. The provision, if adopted by a cafeteria plan, 

thus allows the extension of the grace period existing in a plan 

from two-and-a half months after the plan year end (as currently 

permitted), to 12 months.23

14. I.R.C. § 6428A(h); 2020 H.R. 133, Subtitle B–COVID-related Tax Relief Act of 2020, § 272. 15. 2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, § 272. 16. 2020 H.R. 133, Subtitle B 
– COVID-related Tax Relief Act of 2020, § 272. 17. 2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, § 272. 18. 2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, § 272. 
19. 2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, § 272. 20. 2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, § 272. 21. 2020 H.R. 133, Subtitle B – COVID-related 
Tax Relief Act of 2020, § 273. 22. 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 209. 23. 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief 
Act of 2020, § 214. 
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Modifications to the Net Operating Loss Rules

Section 2303 of the CARES Act temporarily repealed the taxable 
income limitation on net operating losses (NOLs) under I.R.C. 
Section 172. The CARES Act changes thus allowed businesses 
to use NOLs more fully by allowing taxpayers to claim additional 
deductions. In general, the CARES Act changed the NOL rules in 
three major ways by:

 ■ Suspending the 80% taxable income limitation on NOL carryovers 
for taxable years beginning in 2018, 2019, and 2020

 ■ Allowing NOLs arising in 2018, 2019, and 2020 to be carried 
back five years

 ■ Suspending the limitations on excess farm losses and on the use 
of a pass-through business’s losses against nonbusiness income 
for taxable years beginning in 2018, 2019, and 2020

Section 281 of the Act allows taxpayers with farming losses to elect 
out of the changes that the CARES Act enacted. This change may be 
beneficial for some taxpayers by allowing for increased deductions. 
This new election applies as if the election were included in the 
original enactment of the CARES Act.24

Monitoring the Receipt, Disbursement, and Use of Funds under 
the CARES Act

Section 19010 of the CARES Act established that the Comptroller 
General shall conduct monitoring and oversight of the exercise of 
authorities and the receipt, disbursement, and the use of the funds 
under the CARES Act. The Comptroller General also has the duty 
to report on its activities regularly to the appropriate congressional 
committees.

Section 282 of the Act expands the definition of appropriate 
congressional committees to include the Senate Finance Committee 
and the House Ways and Means Committee.25

Qualified Transfers to Cover Future Retiree Healthcare Costs

I.R.C. Section 420(f) permits a pension plan to transfer excess 
pension assets from a defined benefit pension plan to a separate 
health benefits account to pay for retiree medical benefits for a 
period of two to 10 years. If a transfer meets the requirements of 
I.R.C. Section 430(f), then the taxpayer does not include the amount 
of the transfer in its gross income, and the statute does not classify 
the transfer as an employer reversion under I.R.C. Section 4980 or 
as a prohibited transaction under I.R.C. Section 4975.

Section 285 of the Act provides a needed and detailed election 
for the taxpayer to terminate the transfer period for the qualified 
transfers from the defined benefit pension plan. This amendment 
applies to taxable years beginning after December 31, 2019.26

Credits to Provide Expanded Family and Medical Leave

The Families First Coronavirus Response Act (FFCRA), Pub. L. 
No. 116-127, 134 Stat. 178 (March 18, 2020), requires certain 
employers to provide expanded family and medical leave, and paid 
sick leave to employees unable to work, or to work remotely, due to 
certain circumstances related to COVID-19. In return, the FFCRA 
provides a credit against the taxes that I.R.C. Sections 3111(a) or 
3221(a) impose for each calendar quarter. This credit equals 100% of 
the qualified sick leave wages and the qualified family leave wages 
paid under the FFCRA.

Originally, the FFCRA provided that the credit applied only to wages 
paid until December 31, 2020. Section 286 of the Act expands 
the credit to apply to wages paid until March 31, 2021. (Note that 
the Act does not extend the time requirements for employers to 
provide the expanded family and medical leave, and paid sick leave; 
the Act extends the time only for the tax credit provisions.) Section 
287 of the Act allows certain taxpayers to elect to use prior year 
net earnings from self-employment tax to calculate the credit for 
both the credit for sick leave and the credit for family leave. Section 
288 of the Act contains technical changes and needed conforming 
amendments to the statutes.

All changes under the Act would be effective as if they were 
originally enacted with the FFCRA.27

Miscellaneous Tax Provisions
The Act also provides for miscellaneous tax provisions in Sections 
201 through 213 of Division EE – Taxpayer Certainty and Disaster 
Tax Relief Act of 2020, including the temporary allowance of full 
deduction for business meals, which purports to provide a boost to 
restaurants, as well as promote business meals and discussion.

Minimum Low-income Housing Tax Credit Rate

The Act provides for a permanent 4% rate for calculating credits 
related to specified acquisitions and housing bond financed 
developments under I.R.C. Section 42.28

Depreciation of Certain Residential Rental Property Over 
30-year Period

The Act provides that the recovery period applicable to residential 
rental property place in service before January 1, 2018 and held by 
an electing real property trade or business is 30 years.29

Waste Energy Recovery Property Eligible for Energy Credit

Effective for periods after December 31, 2020, the Act allows waste 
energy recovery property to be eligible for the energy investment 
tax credit. Specifically, property that begins construction in 2021 or 

24. 2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, § 281. 25. 2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, § 281. 26. 2020 H.R. 133, Subtitle B – COVID-related 
Tax Relief Act of 2020, § 285. 27. 2020 H.R. 133, Subtitle B – COVID-related Tax Relief Act of 2020, §§ 286-288. 28. 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, 
§ 201. 29. 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 202. 
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2022 is eligible for a 26% credit. Property that begins construction 
in 2023 is eligible for a 22% credit.30

Minimum Age for Distributions during Working Retirement

For pension distributions made before, on, or after enactment of 
the Act, certain qualified pensions could make distributions to 
workers who are 59½ or older and who are still working. Note 
that the age is lowered to 55 for specified construction and other 
building workers.31

Temporary Allowance of Full Deduction for Business Meals

For amounts paid after December 31, 2020, the Act temporarily 
allows a 100% business expense deduction for meals (up 
from the current 50%), provided the expense is for food or 
beverages provided by a restaurant. This provision is effective 
for expenses incurred after December 31, 2020 and expires on 
December 31, 2022.32

Tax Extender Provisions
The Act contains several tax extender provisions, either making 
some permanent, or extending some through 2025 or 2021. In 
addition, there is an extension and phase-out of the energy credit.

Short-term Extenders – Energy

Among the provisions included in the Act are those relating to 
energy projects, most especially those that address the production 
and generation of alternative energy sources. Many of the provisions 
were set to expire at the end of 2020. The Act provides for one-year 
or two-year extensions for these provisions, with some uncertainty 
as to their future. With respect to the energy credit (I.R.C. § 48), 

the legislation extends and modifies the phase-out provisions. The 
extended provisions include the following:

 ■ Credit for electricity produced from certain renewable resources. 
Amendments have been made to the provisions governing the 
credit for electricity from renewable resources, and the provisions 
have been extended one year. Originally set to expire at the end 
of 2020, they are now slated to expire at the end of 2021.33

 ■ Extension and phaseout of energy credit.34

 ■ Second generation biofuels credit. This credit, which was set to 
expire at the end of 2020, has been extended until the end of 
2021 for property placed in service after 2020.35

 ■ Nonbusiness energy property credit. This credit, which was set 
to expire at the end of 2020, has been extended until the end of 
2021.36

 ■ Qualified fuel cell motor vehicles credit. The extension through 
2021 applies to property purchased during that year.37

 ■ Alternative fuel refueling property credit.38

 ■ Two-wheel plug-in electric vehicle credit. The extension through 
2021 applies to vehicles acquired during that year.39

 ■ Energy-efficient homes credit. This credit has been extended one 
year through the end of 2021.40

 ■ Excise tax credits relating to alternative fuels fuels/mixture 
credit.41

 ■ Residential energy-efficient property credit and inclusion of 
biomass fuel property expenditures. A two-year extension 
applies to certain energy-efficient property, and is applicable for 
property placed in service through 2024.42

30. I.R.C. § 48; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 203. 31. I.R.C. § 401; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act 
of 2020, § 208. 32. I.R.C. § 274; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 209. 33. I.R.C. § 45; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster 
Tax Relief Act of 2020, § 131. 34. I.R.C. § 48; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 132. 35. I.R.C. § 40; 2020 H.R. 133, Division EE – Taxpayer Certainty 
and Disaster Tax Relief Act of 2020, § 140. 36. I.R.C. § 25C; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 141. 37. I.R.C. § 30B; 2020 H.R. 133, Division EE – 
Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 142. 38. I.R.C. § 30C; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 143. 39. I.R.C. § 30D; 2020 H.R. 133, 
Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 144. 40. I.R.C. § 45L; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 146. 41. I.R.C. § 6426; 
2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 147. 42. I.R.C. § 25D; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 148. 
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Other Short-term Extenders

In addition to the short-term extenders for energy-related tax 
breaks, the Act also includes extensions of more specialized tax 
credits, including those intended for economic development, and a 
couple of accelerated depreciation provisions. The provisions, which 
have generally been extended through December 2021 (unless 
otherwise noted), include the following:

 ■ Private mortgage insurance deduction.43

 ■ Credit for health insurance costs of eligible individuals. This 
provision, which was set to expire after 2020, has been extended 
until the end of 2021.44

 ■ American Samoa Economic Development Tax Credit. Section 
119(d) of division A of the Tax Relief and Health Care Act of 
2006, which was set to expire on January 1, 2021, has been 
extended through January 1, 2022.45

 ■ Racehorse depreciation. The provision allowing for the 
classification of racehorses as three-year property for 
depreciation purposes has been extended through the end 
of 2021.46

 ■ Indian property.

 • Indian business property depreciation (through the end of 
2021). The accelerated depreciation provisions that apply to 
business property on Indian reservations have been extended 
to the end of 2021.47

 • Production credit for Indian coal. The credit for coal produced 
from Indian coal facilities has been extended to the end of 
2021.48

 • Indian employment credit. This provision, which was set to 
expire after 2020, has been extended until the end of 2021.49

 ■ Mine rescue training credit. This provision, which was set to 
expire after 2020, has been extended until the end of 2021.50

 ■ Black Lung Disability Trust Fund.51

 ■ Payroll tax credit for paid family and medical leave. Sections 
7001(g), 7002(e), 7003(g), and 7004(e) of the Families First 
Coronavirus Response Act, relating to the refundable employer 
payroll tax credits for paid sick and family leave, which were 
originally set to expire at the end of December, 2020, have 
been extended and are now set to expire on March 31, 2021.52

43. I.R.C. § 163; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 133. 44. I.R.C. § 35; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 
2020 § 134. 45. 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 139. 46. I.R.C. § 168; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 
2020, § 137. 47. I.R.C. § 168; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 138. 48. I.R.C. § 45; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax 
Relief Act of 2020, § 145. 49. I.R.C. § 45A; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 135. 50. I.R.C. § 45N; 2020 H.R. 133, Division EE – Taxpayer Certainty and 
Disaster Tax Relief Act of 2020, § 136. 51. I.R.C. § 4121; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 149. 52. 2020 H.R. 133, Division EE – Taxpayer Certainty 
and Disaster Tax Relief Act of 2020, § 119. 
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CARES Act Extenders 

In addition to the temporary tax extenders that were made, largely 
for credits and deductions that have been previously extended 
for short periods of time, short-term extensions were made for 
certain provisions relating to relief of the effects of the coronavirus 
pandemic. The extenders for these items were intended to provide 
additional relief in anticipation of a more extended period of 
recovery from the effects of the pandemic. Extenders relating to the 
CARES Act include the following:

 ■ Employee retention tax credit. The payroll tax credit designed to 
encourage employers to retain employees through the pandemic 
has been extended through June 30, 2021. The credit was set 
to expire with respect to compensation paid after December 31, 
2020, but has been extended with modifications.53

 ■ Charitable contributions. The CARES Act temporarily provided 
for enhanced charitable contribution benefits to help charitable 
organizations in need. The individual deduction limit for those 
individual taxpayers who itemize was raised from 60% to 100% 
for 2020 and a $300 above-the-line deduction was allowed 
for non-itemizers. For businesses, the limitation on charitable 
deductions for corporations were increased from 10% to 25% for 
qualifying cash contributions; corporations can carry qualifying 
contributions in excess of the 25% limit forward for the next 
succeeding five years. The deduction for contributions of food 
inventory from a trade or business was also increased from 15% 
to 25%. The increased limits and the non-itemizer deduction have 
been extended through to 2021.54

In addition to statutory relief, administrative relief was given to 
employers allowing for deferred withholding on the employee 
portion of Social Security and Railroad Retirement taxes. Under 
a Presidential memorandum, employers could defer withholding 

employees’ Social Security taxes or Railroad Retirement tax 
equivalents from September 1, 2020 through December 31, 2020, 
and increase withholding to pay the deferred amounts ratably from 
wages and compensation between January 1, 2021 and April 30, 
2021, with penalties and interest on deferred unpaid tax liability 
beginning after that date. The Act extends the repayment period 
through December 31, 2021, with penalties and interest beginning 
after that date.55

Long-term extenders

In recent years, some of the more popular tax breaks, many of which 
had been set to expire at the end of 2020, have been extended for 
short periods of time, often at the end of the year. The Act extends 
some of these provisions through 2025, including:

 ■ Look-thru rule. Look-thru rule for related controlled foreign 
corporations, which was set to expire at the end of this year, 
has been extended.56

 ■ Employer-paid student loan income exclusion.57

 ■ Motorsports depreciation. The seven-year recovery period for 
motorsports entertainment complexes has been extended.58

 ■ Empowerment zone tax incentives. Although the incentives 
are extended, the provisions have been modified to reflect the 
obsolescence of I.R.C. §179 and the expiration of certain capital 
gains benefits.59

 ■ Film and live performance production expensing rules.60

 ■ Oil Spill Liability Trust Fund rate.61

 ■ The exclusion from gross income of the discharge of qualified 
principal residence debt.62

53. I.R.C. § 3111; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 207. 54. I.R.C. § 170; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act 
of 2020, §§ 212, 213. 55. Internal Revenue Service Notice 2020-65; 2020 H.R. 133, Division N – Additional Coronavirus Response and Relief, § 274. 56. I.R.C. § 954; 2020 H.R. 133, Division EE – Taxpayer 
Certainty and Disaster Tax Relief Act of 2020, § 111. 57. I.R.C. § 127; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 120. 58. I.R.C. § 168; 2020 H.R. 133, Division 
EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 115. 59. I.R.C. § 1391; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 118. 60. I.R.C. § 181; 2020 H.R. 
133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 116. 61. I.R.C. § 4611; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 117. 62. I.R.C. 
§ 108; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 1147. 
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Extension of tax credits 

Some of the tax credits, most of which have a broader base of 

support, have been extended for a longer period of time. These 

credits have generally been extended through the end of 2025, 

and include the following:

 ■ The New Markets tax credit.63

 ■ Employer credit for paid family leave.64

 ■ Work opportunity credit.65

 ■ Carbon sequestration credit. Under the extended provision, 

carbon capture projects that begin construction by the end of 

2025 will qualify for a Carbon Oxide Sequestration Credit. Under 

the previous legislation construction on the carbon capture 

projects needed to begin by the end of 2023 to take advantage of 

the tax credit.66

 ■ Energy credit for offshore wind facilities. A 30% offshore wind 

investment tax credit for projects that began construction by 

2017 through the end of 2025.67

There are also permanent tax extensions, most notably the alcohol 

industry tax breaks and the lowered threshold for medical expense 

deductions. The permanent tax extensions include the following:

 ■ Reduced excise tax rates for craft beer and wine makers. 
Provisions relating to craft brewers and wine makers, which 
were part of the Tax Cuts and Jobs Act of 2017, have been 
permanently extended, but with certain modifications.68

 ■ Medical expense deduction. The 7.5% threshold to claim 
the medical expense deduction, which was lowered from 
10% on a temporary basis in the 2017 Tax Cuts and Jobs Act 
(115 Pub. L. No. 97), has been made permanent.69

 ■ Railroad track maintenance credit. The short-line regional 
railroad maintenance tax credit available under I.R.C. Section 45G 
has been made permanent, but at a lower rate of 40%.70

 ■ Higher learning tuition deduction. The higher learning tuition 
deduction is made permanent by increasing the phase-out limits 
in the permanent Lifetime Learning Credit; the deduction of 
tuition and fees is not extended beyond 2020.71

 ■ Energy-efficient commercial buildings deduction. The provisions 
relating to this deduction have been amended to reflect updated 
standards and permanently extended to apply to property placed 
in service after December 31, 2020.72

 ■ Benefits provided to volunteer firefighters and emergency medical 
responders. Volunteer firefighter income exclusion of state 
tax benefits, a provision that was added by the Setting Every 
Community Up for Retirement Enhancement Act, (SECURE Act,)  has 
extended the exclusion for taxable years after December 31, 2020.73

63. I.R.C. § 45D; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 112. 64. I.R.C. § 45S; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 
2020, § 119. 65. I.R.C. § 51; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 113. 66. I.R.C. § 45Q; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax 
Relief Act of 2020, § 121. 67. I.R.C. § 48; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 204. 68. I.R.C. § 263A; 2020 H.R. 133, Division EE – Taxpayer Certainty and 
Disaster Tax Relief Act of 2020, § 106. 69. I.R.C. § 213; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 101. 70. I.R.C. 45G; 2020 H.R. 133, Division EE – Taxpayer 
Certainty and Disaster Tax Relief Act of 2020, § 105. 71. I.R.C. § 25A; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 104. 72. I.R.C. § 179D; 2020 H.R. 133, Division 
EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 102. 73. I.R.C. § 139B; 2020 H.R. 133, Division EE – Taxpayer Certainty and Disaster Tax Relief Act of 2020, § 103. 
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New I.R.C. Provisions
The Act provides for additions to the Internal Revenue Code that are 
tied to health care. Specifically, effective for plan years beginning 
on or after January 1, 2022, your clients will benefit from new I.R.C. 
provisions under the No Surprises Act that focus on improving 
consumer needs arising at the point of contact with the medical 
community. In broad terms, new statutory safeguards recognize 
deficiencies in the patient experience encountered in the continuum 
of their engagement with health care providers. New provisions 
purport in great measure to improve upon transparency to 
consumers in the costs patients incur as they undergo medical care 
at many levels including, but not limited to billing tied to medical and 

ambulance services and related reports, elements underlying the 
price and quality of medical services, consumer price comparison 
tools, prescription drug and related pharmacy benefit costs, and 
other protections tied to medical care.74

Surprise Billings Forestalled

Group insurance health plans covering patients who receive 
emergency or non-emergency care from nonparticipating providers 
that do not have a contractual relationship with the plan, consisting 
of emergency or non-emergency services, will not be subject to  
pre-authorization determination. Nor will they be subject to 
cost-sharing requirements that exceed cost-sharing requirements 
that would be applicable if the same services were provided by a 
participating provider.75

Air Ambulance Bill Protection 

Group insurance health plans covering patients who receive air 
ambulance services from nonparticipating providers, as defined 
by the Employee Retirement Income Security Act of 1974, that 
do not have a contractual relationship with the plan, consisting 
of emergency or non-emergency services will not be subject to 
cost-sharing requirements that exceed cost-sharing requirements 
that would be applicable if the same services were provided by a 
participating provider. Moreover, cost-sharing amounts imposed 
will be credited toward the in-network deductible that would 
apply if the services rendered were provided by a participating 
provider. Providers of air ambulance services are subject to specified 
reporting requirements.76

Group health plans are subject to specified claims data reporting 
requirements, to be provided to the Secretary of Labor and the 
Secretary of Health and Human Services.77

Continuity of Care

Continuing care patients with benefits under a group health 
insurance plan, whose relationship changes or terminates with a 
health care provider as it furnishes continuing health care services 
to the continuing care patient, will not be subject to interruption 
or reduction in benefits pursuant to such relationship change. Such 
insurance plans must notify their insured continuing care patients of 
relevant relationship changes or terminations with affected health 
care providers.78

Price Comparison Tools

Group health plans must furnish to individuals who are covered 
under their plans internet access to a price comparison tool, as well 
as telephone guidance, in order to allow such individuals resources 
to make informed judgments about potential cost-sharing tied to 
services that may be provided to them.79

74. I.R.C. §§ 9816, 9817, 9818, 9819, 9820, 9822, 9823, 9824, 9825. 75. I.R.C. § 9816; 2020 H.R. 133, Division BB – Private Health Insurance and Public Health Provisions, § 102. 76. I.R.C. § 9817; 2020 H.R. 
133, Division BB – Private Health Insurance and Public Health Provisions, § 105. 77. I.R.C. § 9823; 2020 H.R. 133, Division BB – Private Health Insurance and Public Health Provisions, § 106. 78. I.R.C. § 9818; 
2020 H.R. 133, Division BB – Private Health Insurance and Public Health Provisions, §§ 102, 105. 79. I.R.C. § 9819; 2020 H.R. 133, Division BB – Private Health Insurance and Public Health Provisions, § 1146. 
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For a summary of the IRS requirements for cafeteria employee 
benefits plans, see
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RESEARCH PATH: Tax > Individual Income Tax > 
Articles
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RESEARCH PATH: Tax > Individual Income Tax > 
Articles

For a look at COVID-19-related topics employers should 
address, see
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Articles

https://advance.lexis.com/api/permalink/b5376775-3545-458e-98d0-75acd61a16ea/?context=1000522
https://advance.lexis.com/api/permalink/13efdf46-0e05-45db-a785-a0702c37e13d/?context=1000522
https://advance.lexis.com/api/permalink/414d4e91-cf3a-4049-8b3f-73616e9c1ed7/?context=1000522
https://advance.lexis.com/api/permalink/3741239a-dfb1-449e-b6c1-13f4f6ed852a/?context=1000522
http://775-3545-458e-98d0-75acd61a16ea/?context=1000522
https://advance.lexis.com/api/permalink/29d3585a-18cf-4302-a7e5-4c1adccdd557/?context=1000522
https://advance.lexis.com/api/permalink/54788b74-e366-4c83-9ecd-2348983c77bc/?context=1000522
https://advance.lexis.com/api/permalink/54788b74-e366-4c83-9ecd-2348983c77bc/?context=1000522
https://advance.lexis.com/api/permalink/de78fa29-b2be-4bb8-ba16-e09f3f54a792/?context=1000522
https://advance.lexis.com/api/permalink/de78fa29-b2be-4bb8-ba16-e09f3f54a792/?context=1000522
https://advance.lexis.com/api/permalink/de78fa29-b2be-4bb8-ba16-e09f3f54a792/?context=1000522
http://a8-8dff-44ed-8bc0-2fc7d937a97a/?context=1000522
https://advance.lexis.com/api/permalink/de78fa29-b2be-4bb8-ba16-e09f3f54a792/?context=1000522
https://advance.lexis.com/api/permalink/fa26781a-b71b-4af8-8e57-9387ad4ee4c1/?context=1000516
https://advance.lexis.com/api/permalink/de78fa29-b2be-4bb8-ba16-e09f3f54a792/?context=1000522
https://advance.lexis.com/api/permalink/de78fa29-b2be-4bb8-ba16-e09f3f54a792/?context=1000522
https://advance.lexis.com/api/permalink/de78fa29-b2be-4bb8-ba16-e09f3f54a792/?context=1000522
https://advance.lexis.com/api/permalink/505f0039-f49e-4e1c-8288-5df295276ab3/?context=1000522
https://advance.lexis.com/api/permalink/505f0039-f49e-4e1c-8288-5df295276ab3/?context=1000522
https://advance.lexis.com/api/permalink/17b0d3c3-0907-4af7-8889-10a9568b871a/?context=1000522
https://advance.lexis.com/api/permalink/17b0d3c3-0907-4af7-8889-10a9568b871a/?context=1000522
https://advance.lexis.com/api/permalink/17b0d3c3-0907-4af7-8889-10a9568b871a/?context=1000522
https://advance.lexis.com/api/permalink/b4041f9f-bb72-4ab8-a845-b09fe62aed9e/?context=1000522
https://advance.lexis.com/api/permalink/b4041f9f-bb72-4ab8-a845-b09fe62aed9e/?context=1000522
https://advance.lexis.com/api/permalink/b4021951-ef4f-4fe6-bca7-51e54e5a822f/?context=1000522
https://advance.lexis.com/api/permalink/b4021951-ef4f-4fe6-bca7-51e54e5a822f/?context=1000522
https://advance.lexis.com/api/permalink/748d4122-5d12-41dc-8f73-2373b77a7a87/?context=1000522
https://advance.lexis.com/api/permalink/b4021951-ef4f-4fe6-bca7-51e54e5a822f/?context=1000522
https://advance.lexis.com/api/permalink/b4021951-ef4f-4fe6-bca7-51e54e5a822f/?context=1000522
https://advance.lexis.com/api/permalink/bb759a3a-0a24-4a09-a6a4-2b67e4f18039/?context=1000522
https://advance.lexis.com/api/permalink/bb759a3a-0a24-4a09-a6a4-2b67e4f18039/?context=1000522
https://advance.lexis.com/api/permalink/0a69754d-cf00-40dc-899c-3b42060dc90d/?context=1000522
https://advance.lexis.com/api/permalink/0a69754d-cf00-40dc-899c-3b42060dc90d/?context=1000522
https://advance.lexis.com/api/permalink/0a69754d-cf00-40dc-899c-3b42060dc90d/?context=1000522


38 www.lexisnexis.com/PracticalGuidance-Product

Provider Directory Accuracy 

Group health plans must provide verification, response protocols, 
databases, and directory information according to prescribed 
standards. The same cost-sharing, deductible, and out-of-pocket 
amounts that apply to items or services furnished to individuals by 
participating providers or facilities, must also apply to such items 
or services furnished by nonparticipating providers or facilities if 
they would otherwise be covered under the plan by participating 
providers or facilities.80

Flexible Access

Group health plans that require participants or beneficiaries to 
designate a participating primary care provider must allow each 
individual participant and beneficiary to designate any participating 
primary care provider who is available to accept such individual. 
Specific requirements relevant to this standard apply to services tied 
to pediatric, obstetrical, and gynecological care.81

Gag Clause Removal

Group health plan contract engagements with health care providers 
or other service providers that are tied to provider networks, must 
not restrict the plan from providing provider-specific cost or quality 
of care information or data through any medium.82

Group Health Plan Reporting Requirements 

Group health plans must submit salient information annually 
to the Secretary of Labor and to the Secretary of Health and 
Human Services who, in turn, must provide bi-annual internet 
reports of prescribed information. The group health plan reporting 
requirement begins no later than one year after enactment of the 
Act, with annual reports due on or before June 1 of each ensuing 
year. Reports must include prescribed information that is tied to 
plan beginning and end dates; covered participant and beneficiary 
counts; states where plan coverage is offered; drugs prescribed 
under the plan; total spending amounts; average monthly premiums; 
and drug manufacturer rebate and fee payments to the plan, along 
with premium and out-of-pocket reductions tied to such rebate and 
fee payments.83 A
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IN AUGUST 2020, GALLUP INC. RELEASED A SURVEY1 
reporting that 35% of Americans intended to refuse any COVID-19 
vaccine approved by the U.S. Food and Drug Administration (FDA), 
even if it is offered for free. Follow-up polls in September showed 
an even greater unwillingness to be vaccinated. Since the end 
of October, however, the numbers have begun to rebound.2 The 
continued reluctance to be vaccinated by a large portion of the 
population potentially presents employers with a serious problem.

Reasons for Vaccine Skepticism
Several reasons appear to account for the large number of 
Americans who continue to express a reluctance to be vaccinated: 
the influence of a political movement that opposes vaccines in 
general; concerns about the fast-tracking of the vaccine, which will 
be the first of its kind; the absence of a record of long-term safe use; 
and the possibility that the Trump administration has rushed the 
vaccine’s approval process to aid the president’s reelection efforts.

According to the Centers for Disease Control and Prevention (CDC), 
the annual rate of effectiveness for the flu vaccine is somewhere 
between 40% and 60%.3 Dr. Anthony Fauci, the top U.S. infectious 
disease expert, has indicated that the material effectiveness rate 
of the COVID-19 vaccine is also likely to be lower than 100%. As a 
result, those who decline the COVID-19 vaccine will increase the 
risk of infection even for those who get it. Fortunately, the Pfizer 
and Moderna COVID-19 vaccines approved by the FDA have shown 
greater than 94% effectiveness.

The news that a large percentage of Americans are still expressing 
reservations about vaccination has placed employers in a 
complicated situation, as many of their workers will want the vaccine 
and will want their coworkers to have it for everyone’s protection. 
Employees will realize at some point that some of their coworkers 
will refuse to get the vaccine, and employers will have to prepare 
for workplace health and safety concerns, as well as conflict 
between employees.

In addition, some businesses have begun to question whether they 
can even require their workers to receive the vaccine as a condition 
of employment. There is no guidance from the courts or the 
Occupational Safety and Health Administration (OSHA) addressing 
the advisability or lawfulness of a mandated COVID-19 vaccine. 

Fortunately, the U.S. Equal Employment Opportunity Commission 
(EEOC) has recently issued guidance on the subject.4 

EEOC’s Guidance on Mandating Coronavirus 
(COVID-19) Vaccination
Per the EEOC’s new guidance, employers may lawfully mandate 
that its employees receive COVID-19 vaccinations. However, 
employers must still make accommodations for employees who 
refuse to be vaccinated based on (1) the Americans with Disabilities 
Act (ADA)5 for bona fide medical concerns with vaccination and 
(2) Title VII of the Civil Rights Act of 1964 (Title VII)6 for bona fide 
religious exceptions.

The EEOC’s COVID-19-related guidance states that the pandemic 
meets the ADA’s direct threat standard, which allows more 
extensive medical inquiries and controls in the workplace than 
typically permitted under the ADA. A direct threat finding means 
that having someone who tests positive for COVID-19 in the 
workplace or showing symptoms is a significant risk of harm to 
others. This finding has allowed employers the freedom to impose 
medical protocols and standards that might be unlawful without the 
pandemic.

Employers are required to provide a reasonable accommodation 
to employees who refuse to be vaccinated for disability-related or 
sincerely held religious beliefs. That said, “[i]f an employee cannot 
get vaccinated for COVID-19 because of a disability or sincerely held 
religious belief, practice, or observance, and there is no reasonable 
accommodation possible, then it would be lawful for the employer 
to exclude the employee from the workplace.”7 However, employers 
are not then simply free to terminate the employee. Rather, 
employers will still “need to determine if any other rights apply 
under the EEO laws or other federal, state, and local authorities.”

Key Considerations Regarding Mandatory 
Vaccinations
Nearly all employers will soon be faced with an important initial 
decision—whether to require employees to be vaccinated or instead 
merely encourage employees to be vaccinated on a purely voluntary 
basis. Below are some key considerations in making this important 
determination.

This article provides practical guidance to employers in connection with the coronavirus 
(COVID-19) vaccine, including whether an employer may require its workforce to be 
vaccinated for COVID-19 and whether employees can properly avoid being vaccinated.

1. https://news.gallup.com/poll/317018/one-three-americans-not-covid-vaccine.aspx. 2. See Willingness to Get COVID-19 Vaccine Ticks Up to 63% in U.S. 3. https://www.cdc.gov/flu/vaccines-work/
vaccineeffect.htm. 4. See What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and Other EEO Laws. 5. Pub. L. No. 101-336, 104 Stat. 327 (July 26, 1990).  6. 42 U.S.C.S. 
§ 2000e-2. 7. EEOC Guidance (December 16, 2020). 
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There are myriad reasons why mandating a COVID-19 vaccination 
for employees makes good business sense. Employers have the 
opportunity to be (or at least be seen) as an upstanding community 
health steward. They also can ensure the health and safety of 
workers and their families. With respect to business reasons, 
mandatory vaccinations should reduce lost work time, increase 
productivity, maximize revenues, and cut down on COVID-19-
related legal risks and liabilities. Furthermore, because more than a 
majority of Americans are already willing to be vaccinated, many of 
your employees are likely to see a mandatory vaccination regimen as 
a significant benefit.

On the other hand, there remain valid business justifications for 
choosing to merely encourage employees to be vaccinated while 
stopping short of making it a workplace requirement. First, as 
noted above, the willingness of Americans to be vaccinated was still 
only 63% as of October 2020. To the extent that the vaccination 
approval rating remains in this range, this still leaves a large swath 
of Americans, many of whom make up your workforce, unwilling 
to be vaccinated. The reasons behind this unwillingness, as noted, 
range from true health and safety concerns (i.e., FDA fast-tracking, 

limited data regarding long-term safety, etc.) to firmly held political 
persuasions. The reality employers must face is that mandating 
a COVID-19 vaccine has the very real possibility of alienating a 
subset of the current workforce. Further, depending on the location 
and/or sensibilities of your employee base, the number of those 
disenchanted could be higher. As such, decreased employee morale 
and possible retention issues could become a reality in those 
settings.

Moreover, to the extent that there are a significant number of 
mandatory vaccination detractors, the administrative burden and 
risks associated with managing a mandatory COVID-19 policy and 
process could be considerable. It is also reasonable to assume that 
most employees won’t simply refuse to be vaccinated, but rather 
may seek to qualify for one or more of the EEOC’s recognized 
exceptions to a mandatory vaccine—namely that either (a) an 
employee’s disability under the ADA prohibits the employee from 
receiving the vaccine, or (b) an employee’s sincerely held religious 
belief, practice, or observance under Title VII prevents the employee 
from receiving the vaccine.
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ADA Exemptions
In light of the rights and protections afforded to employees by 
the ADA, an employee’s claim that a disability prevents him or her 
from receiving the vaccine must be handled with care. For example, 
certain employees may not be able to be vaccinated due to a 
disability that may be exacerbated by one or more components of 
the vaccine. Employers should first follow their normal protocols 
of obtaining medical evidence of the claimed condition and risks 
associated with taking the vaccine. Assuming medical verification, 
the ADA would then require the employer to engage in an 
interactive process with the employee to determine the existence 
of a reasonable accommodation that would allow the employee to 
avoid the harm potentially caused by the vaccine while continuing to 
perform the essential functions of their position.

Employers must keep in mind that they are neither required to 
offer a reasonable accommodation that would pose an undue 
hardship, nor is the employee simply entitled to their reasonable 
accommodation of choice (i.e., continuing to telework while all 
of their colleagues return to the workplace). Rather, employers 
and employees are required to work together to come to the 
most reasonable accommodation considering the entirety of the 
circumstances. This resolution could mean the start or continuation 
of teleworking, but could also mean returning to the workplace with 
enhanced social distancing (perhaps even moving to a different 
location in the workplace) and other heightened personal protective 
equipment (PPE) requirements (i.e., mask, gloves, face shields, etc.).

If, after engaging in the above referenced interactive process, 
an employer determines (a) there are no available reasonable 
accommodations that would allow the employee to perform the 
essential functions of his or her job (i.e., teleworking not feasible, 
no safe manner of social distancing and PPE available, etc.) and 
(b) allowing the unvaccinated employee to physically enter the 
workplace poses a direct threat to the health and safety of the 
other employees, only then can you begin to consider a potential 
termination. However, even at this point, you ought to consider 
the implications of other laws and leave entitlements, such as the 

Families First Coronavirus Response Act, the Family and Medical 
Leave Act, applicable state leave law, and your other leave-related 
policies.

Title VII Religious Exemptions
The second potential exemption to mandatory vaccination is an 
employee’s sincerely held religious belief or practice—where an 
employee will tell you he or she cannot be vaccinated because 
doing so would run afoul of the tenets of his or her religious beliefs 
and/or practices. If an employer learns that an employee refuses 
to be vaccinated because of a sincerely held religious belief or 
practice, the EEOC advises that you should strive to reasonably 
accommodate the religious belief unless the accommodation would 
pose an undue hardship.

However, the EEOC also comments that employers do not have 
to automatically accept the validity of an employee’s claimed 
sincerely held religious belief. Rather, if you have an objective basis 
for questioning either the religious nature or the sincerity of the 
employee’s religion-based objection, you are authorized to ask for 
additional supporting information regarding the religious nature 
of the objection and the sincerity of the belief. If the employee 
is unable to establish the religious nature or sincerity of the 
religious objection, you may deny the employee’s request to not be 
vaccinated.

For example, if you can establish that the employee is actually 
seeking an exemption for non-religious reasons, you may deny 
the employee’s request. In Fallon v. Mercy Catholic Med. Ctr.,8 the 
U.S. Court of Appeals for the Third Circuit denied an employee’s 
request for exemption from a mandatory flu vaccine, finding that the 
employee’s concerns were really about health-related side-effects of 
the flu vaccine, meaning they were actually medical concerns rather 
than religious.

Beyond questioning the authenticity of the exemption request, 
you also don’t have to grant an accommodation where doing so 
would constitute an undue hardship. Importantly, the definition 
of an undue hardship under Title VII is markedly different than 
the definition under the ADA. In the Title VII and religious 

8. 877 F.3d 487 (3d Cir. 2017). 

If an employer learns that an employee refuses to be vaccinated because  
of a sincerely held religious belief or practice, the EEOC advises that  

you should strive to reasonably accommodate the religious belief unless  
the accommodation would pose an undue hardship.

https://advance.lexis.com/api/permalink/26e7b5d4-00ca-43c1-97dd-74771e23ff12/?context=1000522
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accommodation context, an undue hardship means “more than a 
de minimis cost or burden on the employer”—meaning that even 
relatively small costs and burdens will qualify as an undue hardship 
under Title VII.

Further, while the issue has yet to be tested before the EEOC or 
courts in the context of a mandatory COVID-19 vaccine, it is not a 
stretch to predict that allowing an unvaccinated employee to enter a 
workplace in the midst of the global pandemic would be deemed to 
be more than a de minimis cost or burden on the employer. As noted 
above, the EEOC has already stated COVID-19 meets the ADA’s 
direct threat standard, which certainly leads experts to believe 
Title VII’s undue hardship standard could also be met under these 
circumstances. In any event, as discussed in the ADA context above, 
the accommodation discussion does not necessarily end there—
you would also need to explore whether there are other viable 
accommodations short of termination (i.e., teleworking, enhanced 
social distancing and PPE, changing job location, etc).

Additionally, some states have their own immunization requirements 
for healthcare workers developed by Advisory Committees on 
Immunization Practices (ACIPs)—committees within the CDC that 
develop guidance that many local and state governments rely on 
for organizations such as schools. ACIPs may provide additional 
guidance on this issue. For example, virtually all states direct 
specific types of healthcare facility employees to receive various 
vaccinations—such as influenza; hepatitis B; and measles, mumps, 
rubella (MMR). Some states, such as Illinois, significantly limit the 
reasons why healthcare employees may refuse certain vaccinations. 
Other states—for example, Alabama, Kentucky, Massachusetts, 
North Carolina, Pennsylvania, and Tennessee—take the opposite 
approach, generally allowing healthcare employees to decline certain 
vaccinations for any reason cited by the employee, as long as the 
employer adequately informed the employee of the health risks 
associated with the refusal.

State lawmakers are also taking varying approaches to the question 
of mandating the COVID-19 vaccine. While some New York state 
lawmakers have introduced a bill that would require the state to 
administer the vaccine and would mandate vaccinations in certain 
situations, other states have done the exact opposite. For example, 
lawmakers in Florida, Kentucky, Missouri, South Carolina, Tennessee, 
and Washington have either introduced or pre-filed legislation 
banning or limiting vaccine mandates.

GINA Issues
The EEOC has also addressed whether COVID-19 vaccinations 
implicate Title II of the Genetic Information Nondiscrimination Act 
(GINA). Specifically, the EEOC has stated that Title II of GINA is not 
implicated by “[a]dministering a COVID-19 vaccination to employees 

or requiring employees to provide proof that they have received a 
COVID-19 vaccination.”9 However, if the pre-screening questions 
regarding the vaccination inquire about genetic information, such 
questions may violate GINA.10

Related Content
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Considerations Related to the FDA’s Emergency 
Use Authorizations
Notwithstanding the generally permissive approach under federal 
workplace discrimination laws, a mandatory vaccination program in 
the workplace is not entirely without legal risk. The Emergency Use 
Authorizations (EUAs) for both the Pfizer-BioNTech and Moderna 
vaccines require that recipients be advised of their option to accept 
or refuse the vaccine, as required by the EUA statute.11 This statute 
also requires medical professionals to advise possible recipients 
about any potential consequences (if they exist) of declining an 
EUA-authorized product. Since some FDA guidance surrounding the 
EUAs does not articulate the actual consequences other than stating 
an individual’s standard medical care will not be changed for refusing 
or stopping treatment, it is unclear whether an employee who is 
subjected to a vaccine mandate by an employer could use the EUAs 
as a legal shield from a such mandate. For example, if an employee 

is terminated for refusing the vaccine, he or she might bring a legal 
action for wrongful termination in violation of public policy on the 
basis of the EUA language allowing recipients to accept or refuse the 
vaccine. Alternatively, an employee who suffers health complications 
from a mandated vaccine might be able to bring a legal action 
outside of workers’ compensation and/or Public Readiness and 
Emergency Preparedness Act  Act shields if he or she can show that 
the employer was grossly negligent or reckless in ignoring the EUAs 
guidance. Future litigation on this issue may ensue and provide 
an answer.

Other Considerations and Practical Steps
Now that a vaccine is available and distribution has started, 
employers should be ready for potential workers’ compensation 
claims resulting from adverse reactions to the vaccine. This 
is particularly the case where an employer mandates that its 
employees receive a COVID-19 vaccination.

11. See 21 U.S.C.S. § 360bbb-3(e)(1)(A)(ii)(III).
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In addition, employers with a unionized workforce must be mindful 
of potential obligations under the National Labor Relations Act 
(NLRA) and/or collective bargaining agreements. Specifically, 
employers are generally required to bargain with the union with 
respect to workplace policies governing employees’ health and 
safety. On the flipside, unionized employers should also review 
their collective bargaining agreements for language that might bar 
mandatory vaccines. For non-unionized workplaces, a mandatory 
vaccine program might have NLRA repercussions, particularly 
where a subset of the employee population is generally resistant 
to the COVID-19 vaccine. More specifically, Section 7 of the NLRA 
protects employees’ rights to engage in concerted activities for the 
purpose of mutual aid and protection. To the extent employees 
complain about or band together to boycott mandatory vaccination 
efforts, such activities would likely fall within the auspices of 
Section 7.

In addition, employers should be prepared to adopt and enforce 
various COVID-19-related policies and should consider a policy 
requiring employees to get vaccinated, subject to disability-related 
and religious exemptions. In line with the guidance above, such a 
policy should outline the process to consider claims of disability-
related exemptions under the ADA and religion-based exemptions 
under Title VII.

The ADA process should follow your regular protocol for any 
request for an accommodation under the ADA—(a) requiring 
medical documentation to corroborate the claimed need for the 
accommodation, (b) engaging in the interactive process to determine 
the availability of a reasonable accommodation that would allow the 

employee to perform the essential functions of the position, and 
(c) a direct threat analysis if there are no available accommodations.

The Title VII religious accommodation process should also follow 
your normal protocols for when an employee makes a request for 
an accommodation based on a sincerely held religious belief. Such 
a process should generally (a) require initial supporting information 
regarding the religious nature of the objection and the sincerity 
of the belief; (b) engage in a similar interactive dialogue with the 
employee regarding the availability of an accommodation; and (c) to 
the extent an accommodation is not available, conduct an analysis 
regarding whether allowing the unvaccinated employee into the 
workplace would pose an undue hardship. A

Colin Barnacle is a partner at Nelson Mullins. He focuses his 
practice on labor and employment and litigation. His labor and 
employment practice focuses on compliance counseling, corporate 
governance counseling and investigations, noncompete and trade 
secret enforcement, wage and hour class and collective actions, 
and employment litigation. His commercial litigation practice has 
spanned state and federal courts and arbitrations involving a wide 
array of areas, including complex commercial disputes, construction 
litigation and dispute resolution, and intellectual property. He also 
represents various clients in the hospitality and restaurant sectors 
involving food law and food safety.
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Introduction 

The purpose of this policy is to minimize transmission of the coronavirus (COVID-19) virus in the workplace by providing 
protection to employees and thus preventing transmission to members of the community.

DRAFTING NOTE TO INTRODUCTION
Coronavirus (COVID-19) vaccination has been found to be both safe and effective in reducing the risk of transmission.

Policy 

[Company] (the Company) requires all employees and contractors (including security) (personnel, staff, or person) to 
maintain up-to-date vaccinations and to obtain Company-paid coronavirus (COVID-19) shots, if available and not medically 
contraindicated, to protect the health and safety of personnel, visitors, and the community from coronavirus (COVID-19) 
infection.

DRAFTING NOTE TO POLICY
This paragraph describes who at the employer must maintain up-to-date vaccinations and obtain coronavirus (COVID-19) shots. If the employer also 
utilizes volunteers, students, interns, or other categories of workers not already identified in this paragraph (e.g., doctors and nurses if the employer is a 
healthcare organization), consider adding them to the list.

All personnel must certify that they have obtained the necessary inoculations and maintain a copy of that certification, 
which employees must provide at the Company's request.

DRAFTING NOTE TO SECOND PARAGRAPH OF POLICY
Employers may require employees to provide proof of their inoculations within a specific period of time (e.g., within 30 days) rather than simply  
upon request.

This is a mandatory program except for documented medical reasons for not receiving the vaccine.

DRAFTING NOTE TO THIRD PARAGRAPH OF POLICY
Under this policy, employees may decline to get a coronavirus (COVID-19) shot if they have a documented medical reason signed by the employee 
and a healthcare provider. For a form documenting an employee's decision to not obtain a coronavirus (COVID-19) shot based on medical reasons, see 
Declination of Coronavirus (COVID-19) Vaccination for Medical Contraindication. Use the alternate paragraph if the employer wants to let its employees 
know that they may decline to obtain inoculations for religious reasons.

Alternate Third Paragraph of Policy

This is a mandatory program except for documented medical and/or religious reasons for not receiving the vaccine.

DRAFTING NOTE TO THIRD PARAGRAPH OF POLICY
A smaller number of individuals may decline to obtain inoculations for religious reasons. Use this alternate paragraph if the employer wants to let its 
employees know that they may do so. If an employee declines based on religious reasons, the employer should appropriately document the decision 
as well as the employer's response. For a request for religious accommodation form, see Religious Accommodation Request (Title VII). For a form for 
documenting an employer's determination of an employee's request for a reasonable religious accommodation, see Religious Accommodation Request 
Resolution (Title VII).

For a religious accommodation policy, see Religious Accommodation Policy. For information on religious accommodation in the workplace, see Religious 
Accommodation Requirements. 

For information on state-specific religious accommodation issues, see Discrimination, Harassment, and Retaliation State Practice Notes Chart. For state-
specific religious accommodation policies, see Discrimination, Harassment, and Retaliation State Expert Forms and Checklists Chart.

Coronavirus (COVID-19) 
Vaccine Policy
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Procedures for Obtaining the Vaccine 

Personnel must receive coronavirus (COVID-19) vaccine provided by [Facility Name] or provide written proof of receipt of 
required coronavirus (COVID-19) vaccine(s) from another source. Vaccine received from a source other than [Facility Name] 
may, or may not, be reimbursed to the staff member and payment will be at the discretion of the Company.

DRAFTING NOTE TO FIRST PARAGRAPH OF PROCEDURES FOR OBTAINING THE VACCINE
The employer should arrange to provide coronavirus (COVID-19) shots on site if possible or otherwise at a specific location to ensure that there are 
enough doses available for its employees. The employer should make it as easy as possible for its employees to obtain the coronavirus (COVID-19) shots 
and should encourage them to obtain the shots via the means provided. The employer may choose not to reimburse immunizations received at other 
facilities based on the cost and/or as a disincentive to its employees to get the shots elsewhere.

New hires must present proof of coronavirus (COVID-19) immunization or will receive the coronavirus (COVID-19) 
vaccine at their health screening if hire date is between [date range]. Compliance with mandatory coronavirus (COVID-19) 
vaccination will be required no later than [date].

Exemptions from Vaccination 

Only personnel meeting the medical contraindications listed below will be exempt from coronavirus (COVID-19) 
vaccination. Contraindications are limited to specific medical circumstances.

Personnel who meet the requirements of contraindication for coronavirus (COVID-19) vaccination must complete a written 
medical declination form.

Personnel who do not receive coronavirus (COVID-19) vaccination due to a medical contraindication must always wear a 
mask when providing services at the Company, except during scheduled breaks. (See Consequences for Noncompliance 
below).

DRAFTING NOTE TO EXEMPTIONS FROM VACCINATION
For a form documenting an employee's decision to not obtain coronavirus (COVID-19) shots based on medical reasons, see Declination of Coronavirus 
(COVID-19) Vaccination for Medical Contraindication.

For a policy governing the use of face coverings and other protective equipment in the workplace, see Face Mask and Personal Protective Equipment (PPE) 
Policy.

As an alternative to requiring employees who do not receive coronavirus (COVID-19) vaccination to wear masks at work, employers may alternatively 
ask such employees to work from home to decrease the risk of transmission. For best practices regarding telecommuting employees, see Telecommuting 
Employees: Best Practices Checklist.

Use the alternate paragraph if the employer wants to let its employees know that they may decline to obtain inoculations for religious reasons.

Alternate Exemptions from Vaccination

Exemptions from Vaccination 

Only personnel meeting the medical contraindications listed below or having sincerely held religious objections will be 
exempt from coronavirus (COVID-19) vaccination. Contraindications are limited to specific medical circumstances.

Personnel who meet the requirements of contraindication for coronavirus (COVID-19) vaccination must complete a 
written medical declination form.

Personnel who decline based on sincerely held religious beliefs must request and receive an accommodation from the 
Company.

Personnel who do not receive coronavirus (COVID-19) vaccination due to a medical contraindication or based on 
sincerely held religious beliefs must always wear a mask when providing services at the Company. (See Consequences 
for Noncompliance below).
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DRAFTING NOTE TO ALTERNATE EXEMPTIONS FROM VACCINATION
A smaller number of individuals may decline to obtain inoculations for religious reasons. Use this alternate paragraph if you want to let your employees 
know that they may do so. If an employee declines based on religious reasons, the employer should appropriately document the decision as well as the 
employer's response. For a request for religious accommodation form, see Religious Accommodation Request (Title VII). For a form for documenting an 
employer's determination of an employee's request for a reasonable religious accommodation, see Religious Accommodation Request Resolution (Title VII).

For a religious accommodation policy, see Religious Accommodation Policy. For information on religious accommodation in the workplace, see Religious 
Accommodation Requirements.

For information on state-specific religious accommodation issues, see Discrimination, Harassment, and Retaliation State Practice Notes Chart. For state-
specific religious accommodation policies, see Discrimination, Harassment, and Retaliation State Expert Forms and Checklists Chart.

Approved Contraindications to Influenza Vaccination 

Any person declining vaccination for medical reasons must have one of the valid contraindications, as listed below.

 ✓ Persons with severe (life-threatening) allergies to components of the coronavirus (COVID-19) vaccine or who 
previously had a severe allergic reaction to the coronavirus (COVID-19) vaccine. Documentation from a licensed 
healthcare provider is required (see Verification of Contraindications below).

 ✓ Pregnant women

 ✓ Breastfeeding mothers

 ✓ Adults who have immunosuppression (including immunosuppression caused by HIV or medications) 

If a person has a contraindication, but still desires to get the coronavirus (COVID-19) vaccine, they should discuss it with 
their primary healthcare provider. If the primary healthcare provider administers the coronavirus (COVID-19) vaccination, 
the staff member must provide documentation of vaccination to the Company.
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Verification of Contraindications and Mask Use 

For declination based on medical contraindication, you must complete the Declination of Coronavirus (COVID-19) 
Vaccination for Medical Contraindications form and a licensed healthcare provider must sign it. The Company will then 
review this document and the [Department], or assigned designee, will verify it with follow up as needed to the licensed 
healthcare provider.

Upon verification of contraindications, all persons with approved contraindications to vaccination must provide signed 
written documentation that states that he or she will wear a mask at all times except during scheduled breaks.

The Company will provide names of persons required to wear masks to the employee's supervisors and managers, including 
department leadership.

Persons with valid and verified contraindications to influenza vaccination will receive a sticker that they must wear on their 
identification badge.

DRAFTING NOTE TO VERIFICATION OF CONTRAINDICATIONS AND MASK USe
For a policy governing the use of face coverings and other protective equipment in the workplace, see Face Mask and Personal Protective Equipment (PPE) 
Policy.

As an alternative to requiring employees who do not receive coronavirus (COVID-19) vaccination to wear masks at work, employers may alternatively 
ask such employees to work from home to decrease the risk of transmission. For best practices regarding telecommuting employees, see Telecommuting 
Employees: Best Practices Checklist.

Consequences for Noncompliance 

Personnel without documentation of vaccination or valid declination by [date] will be considered noncompliant with 
coronavirus (COVID-19) vaccination requirements.

If vaccination has not occurred by [date], the employee will receive a written warning from their supervisor that they are not 
in compliance with the coronavirus (COVID-19) vaccination policy. The employee will then have 15 days to comply (either 
through vaccination or proof of valid medical contraindication).

DRAFTING NOTE TO SECOND PARAGRAPH OF CONSEQUENCES FOR NONCOMPLIANCE
The employer may provide a shorter or longer time period for compliance. Use the Alternate paragraph if the employer wants to let its employees know 
that they may decline to obtain inoculations for religious reasons.

Alternate Second Paragraph of Consequences for Noncompliance:

If vaccination has not occurred by [date], staff member will receive a written warning from their supervisor that they 
are not in compliance with the coronavirus (COVID-19) vaccination policy. Staff member will then have 15 days to be 
in compliance (either through vaccination, proof of valid medical contraindication, or proof of religious accommodation 
request approved by the Company).
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DRAFTING NOTE TO ALTERNATE SECOND PARAGRAPH OF CONSEQUENCES FOR NONCOMPLIANCE
A smaller number of individuals may decline to obtain inoculations for religious reasons. Use this alternate paragraph if you want to let your employees 
know that they may do so. If an employee declines based on religious reasons, the employer should appropriately document the decision as well as the 
employer's response. For a request for religious accommodation form, see Religious Accommodation Request (Title VII). For a form for documenting an 
employer's determination of an employee's request for a reasonable religious accommodation, see Religious Accommodation Request Resolution (Title VII).

For a religious accommodation policy, see Religious Accommodation Policy. For information on religious accommodation in the workplace, see Religious 
Accommodation Requirements.

For information on state-specific religious accommodation issues, see Discrimination, Harassment, and Retaliation State Practice Notes Chart. For state-
specific religious accommodation policies, see Discrimination, Harassment, and Retaliation State Expert Forms and Checklists Chart.

In addition, the employer may provide a shorter or longer time period for compliance.

If the employee is not in compliance within 15 days of the written warning issuance, the Company will suspend him or her 
for three days without pay. After the three-day suspension, if the employee is still not in compliance, the Company will 
terminate his or her employment.

DRAFTING NOTE TO THIRD PARAGRAPH OF CONSEQUENCES FOR NONCOMPLIANCE
The employer may provide a shorter or longer time period for compliance. In addition, the employer should consider conforming the consequences for 
non-compliance with its general discipline policy.

If an employee who has a documented medical declination is not in compliance with wearing a mask at all times with the 
exception of during scheduled breaks, the worker will receive written warning from their supervisor that they are not 
in compliance with the coronavirus (COVID-19) vaccination policy. On a second offense, the Company will initiate the 
disciplinary process through the employee's supervisor and potential discipline may include termination of employment.

DRAFTING NOTE TO FOURTH PARAGRAPH OF CONSEQUENCES FOR NONCOMPLIANCE
Use the alternate paragraph if the employer wants to let its employees know that they may decline to obtain inoculations for religious reasons.

Alternate Fourth Paragraph of Consequences for Noncompliance:

If an employee who has a documented medical declination or religious accommodation is not in compliance with 
wearing a mask at all times with the exception of during scheduled breaks, he or she will receive a written warning 
from their supervisor that they are not in compliance with the coronavirus (COVID-19) vaccination policy. On a second 
offense, the Company will initiate the disciplinary process through the employee's supervisor and potential discipline 
may include termination of employment.

DRAFTING NOTE TO ALTERNATE FOURTH PARAGRAPH OF CONSEQUENCES FOR NONCOMPLIANCE
A smaller number of individuals may decline to obtain inoculations for religious reasons. Use this alternate paragraph if you want to let your employees 
know that they may do so. If an employee declines based on religious reasons, the employer should appropriately document the decision as well as the 
employer's response. For a request for religious accommodation form, see Religious Accommodation Request (Title VII). For a form for documenting an 
employer's determination of an employee's request for a reasonable religious accommodation, see Religious Accommodation Request Resolution (Title VII).

For a religious accommodation policy, see Religious Accommodation Policy. For information on religious accommodation in the workplace, see Religious 
Accommodation Requirements.

For information on state-specific religious accommodation issues, see Discrimination, Harassment, and Retaliation State Practice Notes Chart. For state-
specific religious accommodation policies, see Discrimination, Harassment, and Retaliation State Expert Forms and Checklists Chart.

 

RESEARCH PATH: Labor & Employment > Employment 
Policies > Terms of Employment > Template
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Introduction 

Coronavirus (COVID-19) vaccination is a condition of employment for all workers. Depending on the type of vaccination 
offered, specific medical contraindications may exist for certain individuals. The Company will only accept evidence-based 
medical contraindication against coronavirus (COVID-19) vaccination confirmed by a licensed healthcare provider as a 
medical exception to the mandatory coronavirus (COVID-19) policy. It is necessary to re-assess medical contraindication 
each year. The Company will endeavor to place an updated declination form in the employee's file annually.

DRAFTING NOTE TO INTRODUCTION
A smaller number of individuals may decline to obtain inoculations for religious reasons. If an employee declines based on religious reasons, the employer 
should appropriately document the decision as well as the employer's response. For an annotated request for religious accommodation form, see 
Religious Accommodation Request (Title VII). For a form for documenting an employer's determination of an employee's request for a reasonable religious 
accommodation, see Religious Accommodation Request Resolution (Title VII).

For an annotated religious accommodation policy, see Religious Accommodation Policy. For information on religious accommodation in the workplace, see 
Religious Accommodation Requirements.

For information on state-specific religious accommodation issues, see Discrimination, Harassment, and Retaliation State Practice Notes Chart. For state-
specific religious accommodation policies, see Discrimination, Harassment, and Retaliation State Expert Forms and Checklists Chart.

The employee's primary healthcare provider must complete this medical declination form and return it to [Name]. 

My employer (the Company) has recommended that I receive coronavirus (COVID-19) vaccination to protect myself,  
my co-workers, the Company's customers, and the community.

I understand that because of where I work, I may place coworkers and customers at risk if I work while infected with the 
coronavirus (COVID-19) virus.

I understand that since I have an evidence-based medical contraindication to coronavirus (COVID-19) vaccination that I 
must wear a mask at all times.

Employee Signature

Employee Name (print)

Date

Declination of Coronavirus (COVID-19) 
Vaccination for Medical Contraindication
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The Employee's Healthcare Provider Must Complete This Section 

I have evaluated [Employee name] and can verify that this employee has a medical contraindication to coronavirus 
(COVID-19) vaccination.

This employee has one or more of the following contraindications:

• Documented severe (life-threatening) allergy to components of the coronavirus (COVID-19) vaccine

• Severe allergic reaction to previous coronavirus (COVID-19) vaccine

• Other: (please explain—only evidence-based medical contraindications): [explanation]

Healthcare Provider Signature

Healthcare Provider Name (print)

Date

Phone Number

RESEARCH PATH: Labor & Employment > Employment 
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THE ABILITY OF A BANKRUPTCY TRUSTEE OR CHAPTER 11 

debtor in possession (DIP) to obtain credit or financing 

during the course of a bankruptcy case is often crucial to 

the debtor’s prospects for either maintaining operations 

pending the development of a confirmable plan of 

reorganization or facilitating an orderly liquidation 

designed to maximize asset values for the benefit of all 

stakeholders. In a Chapter 11 case, financing (and/or cash 

infusions through recapitalization) also is often a key 

component of the reorganized debtor’s ability to operate 

post-bankruptcy. Section 364 of the Bankruptcy Code 

includes provisions specifically governing the circumstances 

under which a trustee or DIP can obtain credit or financing, 

including secured financing that primes existing secured 

creditors’ liens, during a bankruptcy case. It is unclear, 

however, whether those provisions apply to post-confirmation 

exit financing.

The Tenth Circuit BAP recently addressed this question as a 

matter of first impression in GPIF Aspen Club LLC v. Aspen Club 

Spa LLC (In re Aspen Club Spa LLC).2 The divided panel ruled that 

Section 364(d)(1) of the Bankruptcy Code could not be used to 

approve Chapter 11 plan exit financing that primed the liens 

of an existing secured lender. The panel remanded the case to 

the bankruptcy court to determine whether the cramdown plan 

provided the primed lender with the indubitable equivalent of 

its secured claim. The majority also held that, in a single asset 

real estate (SARE) case, a bankruptcy court must always decide 

whether a plan has a reasonable possibility of confirmation 

within a reasonable time when ruling on a motion to modify 

the automatic stay if the debtor is not making payments to the 

creditor seeking stay relief.

Case Alert: Chapter 11 Exit 
Financing Ruling—Section 364 
Does Not Apply
This article discusses a recent U.S. Court of Appeals for the Tenth Circuit bankruptcy appellate 
panel (BAP) decision on whether Section 364(d)(1) of the Bankruptcy Code1 could be used 
to approve Chapter 11 plan exit financing that primed the liens of an existing secured lender.

Daniel J. Merrett and Mark G. Douglas JONES DAY

Practice Tips | Bankruptcy
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1. 11 U.S.C.S. § 364(d)(1). 2. GPIF Aspen Club LLC v. Aspen Club Spa LLC (In re Aspen Club Spa LLC), 2020 Bankr. LEXIS 1991 (B.A.P. 10th Cir. July 24, 2020). 
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Obtaining Credit and Financing in Bankruptcy
Section 364(a) of the Bankruptcy Code provides that a “trustee 

. . . authorized to operate the business of the debtor” may 

obtain unsecured credit or incur unsecured debt in the ordinary 

course of business and that the resulting claims will be treated 

as administrative expenses.3 In addition, the bankruptcy 

court may authorize the trustee to obtain non-ordinary 

course unsecured credit or financing with administrative 

expense priority.4

If unsecured credit or financing is unavailable, the court, 

after notice and a hearing, may authorize the trustee to 

obtain (1) unsecured credit or financing with super-priority 

over other administrative expenses or (2) credit or financing 

secured by a lien on unencumbered property of the estate, 

a junior lien on already encumbered estate property, a lien 

on already encumbered estate property equal in priority to 

existing liens, or a priming lien on already encumbered estate 

property, so long as the existing lienholder is provided with 

adequate protection.5 A DIP is granted the same ability to obtain 

credit or financing in accordance with Section 1107(a) of the 

Bankruptcy Code.6

Cramdown of Secured Claims in Bankruptcy
Section 1129(a) of the Bankruptcy Code7 requires, among other 

things, that for a Chapter 11 plan to be confirmable, each class 

of claims or interests must either accept the plan or not be 

impaired.8 However, confirmation is possible in the absence 

of acceptance by impaired classes under Section 1129(b)9 if all 

of the other plan requirements are satisfied and the plan does 

not discriminate unfairly and is fair and equitable with respect 

to each class of claims or interests that is impaired under, and 

has not accepted, the plan.

With respect to a dissenting class of secured claims, Section 

1129(b)(2)(A)10 provides that a plan is fair and equitable if 

the plan provides for (1) the secured claimants’ retention of 

their liens and receipt of deferred cash payments equal to at 

least the value, as of the plan effective date, of their secured 

claims; (2) the sale, subject to the creditor’s right to credit bid 

its claim under Section 363(k),11 of the collateral free and clear 

of all liens, with attachment of the creditor’s lien to the sale 

proceeds and treatment of the lien under option (1) or (3); or 

(3) the realization by the secured creditors of the indubitable 

equivalent of their claims.

The Bankruptcy Code does not define the term indubitable 

equivalent, which, in addition to Section 1129(b)(2)(iii)12, 

appears in Section 361(3) of the Bankruptcy Code13 as an 

alternative form of adequate protection of a creditor’s interest 

in property.14 It has been defined as “the unquestionable value 

of a lender’s secured interest in the collateral.”15

Aspen Club

Aspen Club & Spa, LLC and Aspen Redevelopment Company, 

LLC (debtors) own real property in downtown Aspen, Colorado, 

on which they have been developing luxury residential 

condominiums and a fitness club and spa since 2015. 

Construction halted after the lender that provided $30 million 

in construction financing refused to make additional advances. 

The original lender then assigned the loan, which was secured 

by the real property and had increased to $34 million, to GPIF 

Aspen Club, LLC (GPIF). The debtors filed SARE Chapter 11 cases 

in the District of Colorado in May 2019.

The bankruptcy court authorized the debtors to obtain up to 

$4.2 million in DIP financing from EFO Financial Group, LLC 

(EFO), secured by a priming lien on the property senior to 

approximately $25 million in mechanics’ liens and the lien 

securing GPIF’s $34 million claim. In approving the financing, 

the court found that, solely for the purpose of the financing 

motion, the property was worth no less than “the ninety to 

one-hundred-million-dollar range,” compared to estimated 

prepetition secured claims totaling approximately $67 million.16

The debtors filed a joint Chapter 11 plan shortly before the 

expiration of the 90-day period applicable to SARE debtors 

under Section 362(d)(3).17 One of the plan’s stated conditions 

to confirmation was that the court shall have entered an order 

under Sections 364(c)18 and 364(d)(1)19 approving $140 million in 

super-priority exit financing provided by EFO to the “Debtors 

and Reorganized Debtors” secured by a lien senior to all 

existing liens other than mechanics’ liens. The plan proposed 

to pay all mechanics’ lien claims in full. It provided that GPIF’s 

secured claim would be paid over a period of years from a 

certain portion of the anticipated sale proceeds of living units 

constructed on the property.

The debtors separately filed a motion seeking approval of the 

exit financing, to which GPIF objected. GPIF also filed a motion 

for relief from the automatic stay, arguing that (1) as specified 

in Section 362(d)(3),20 the plan “did not have a reasonable 

possibility of being confirmed with a reasonable time” and was 

3. 11 U.S.C.S. § 364(a). 4. See 11 U.S.C.S. § 364(b). 5. See 11 U.S.C.S. § 364(c),(d). 6. See 11 U.S.C.S. § 1107(a). 7. 11 U.S.C.S. § 1129(a). 8. See 11 U.S.C.S. § 1129(a)(8). 9. 11 U.S.C.S. § 1129(b). 10. 11 U.S.C.S. 
§ 1129(b)(2)(A). 11. 11 U.S.C.S. § 363(k). 12. 11 U.S.C.S. § 1129(b)(2)(iii). 13. 11 U.S.C.S. § 361(3). 14. 11 U.S.C.S. § 361(3) (“adequate protection may be provided by . . . granting such other relief . . . as will 
result in the realization by such entity of the indubitable equivalent of such entity’s interest in such property”). 15. In re Phila. Newspapers, LLC, 599 F.3d 298, 310 (3d Cir. 2010); accord In re Sparks, 171 
B.R. 860, 866 (Bankr. N.D. Ill. 1994) (a plan provides the indubitable equivalent of a claim to the creditor where it “(1) provides the creditor with the present value of its claim, and (2) insures the safety of 
its principle [sic]”); see generally Collier on Bankruptcy ¶¶ 361.03[4] and 1129.04[2][c][i] (discussing the derivation of the concept from In re Murel Holding Corp., 75 F.2d 941 (2d Cir. 1935), and explaining 
that “abandonment, or unqualified transfer of the collateral, to the secured creditor,” substitute collateral and the retention of liens with modified loan terms have been deemed to provide the “indubitable 
equivalent”). 16. Aspen Club, 2020 Bankr. LEXIS 1991, at *3-4. 17. 11 U.S.C.S. § 362(d)(3). 18. 11 U.S.C.S. § 364(c). 19. 11 U.S.C.S. § 364(d)(1). 20. 11 U.S.C.S. § 362(d)(3). 
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Exit financing is a routine feature of 
Chapter 11 plans, and many courts have 
approved such financing under Section 
364 without actually ruling on whether 

the provision applies in that context.

patently unconfirmable because it was based on nonconsensual 

priming-lien exit financing, which cannot be approved under 

Section 36421 or state law, and (2) “the proposed exit financing 

could not be crammed down” because the plan did not provide 

either that GPIF would retain its lien under Section 1129(b)(2)(a)(i)22 

or that GPIF would receive the indubitable equivalent of its 

secured claim under Section 1129(b)(a)(iii).23

The bankruptcy court acknowledged that whether the 

proposed exit financing could be approved was a threshold 

issue because the debtors’ plan would fail without it. The court 

also noted that there is no binding precedent from either the 

U.S. Supreme Court or the U.S. Court of Appeals for the Tenth 

Circuit regarding whether exit financing can be approved 

under Section 364(d)(1).24 For that reason, the bankruptcy court 

determined that it was not yet prepared to decide the issue and 

concluded that the debtors, therefore, were not, “as a matter 

of law, precluded from seeking an exit financing facility . . . 

pursuant to 11 U.S.C. § 364(d)(1).”25

The court then denied GPIF’s stay relief motion, finding that 

(1) the debtors had equity in the property exceeding the $95 

million in debt secured by it and (2) foreclosure by GPIF would 

benefit only itself and the mechanics’ lienors rather than 

the entire creditor body. The court also suggested that GPIF’s 

secured claim could be crammed down by providing GPIF with 

adequate protection amounting to the indubitable equivalent 

of its claim. Finally, the bankruptcy court extended the periods 

during which the debtors had the exclusive right to propose and 

seek acceptances for a plan.

GPIF appealed the ruling to the BAP.

The Bankruptcy Appellate Panel’s Decision
A divided BAP reversed. According to the majority, the 

bankruptcy court erred by basing its denial of stay relief on the 

existence of equity in the property, rather than a finding that 

the debtors had a reasonable possibility of confirming a plan 

within a reasonable time, as required by Section 362(d)(3)26 in 

a SARE bankruptcy case. To make that finding, the majority 

explained, the bankruptcy court was obligated to rule on the 

debtors’ motion to approve the priming-lien exit financing.

Instead of remanding the case below for the bankruptcy 

court to make this determination, however, the BAP majority 

“exercised its discretion to consider” the issue because it had 

been fully briefed and argued by the parties, the issue was 

one of law impacting confirmation, “and plan confirmation 

potentially could moot a later appeal of whether exit priming 

lien financing is permitted under § 364,27 §§ 112328 and 112929, 

or both.”30

21. 11 U.S.C.S. § 364. 22. 11 U.S.C.S. § 1129(b)(2)(a)(i). 23. 11 U.S.C.S. § 1129(a)(iii); Aspen Club, 2020 Bankr. LEXIS 1991, at *8-9. 24. 11 U.S.C.S. § 364(d)(1). 25. Aspen Club, 2020 Bankr. LEXIS 1991, at 
*10-11. 26. 11 U.S.C.S. § 362(d)(3). 27. 11 U.S.C.S. § 364. 28. 11 U.S.C.S. § 1123. 29. 11 U.S.C.S. § 1129. 30. Aspen Club, 2020 Bankr. LEXIS 1991, at *20. 
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It was not clear from the record whether the exit financing 

would take effect before or after the effective date of the 

debtors’ plan, and the court addressed both possibilities. 

Because Section 36431 uses the terms trustee and property of 

the estate, the BAP majority reasoned that any exit financing 

incurred by the reorganized debtors after the collateral 

was no longer estate property could not be approved under 

the provision as a matter of law. For support, it cited three 

bankruptcy court rulings that purportedly reached the same 

conclusion.32

The BAP majority characterized as less clear whether Section 

364(d)33 would apply if the bankruptcy court granted the 

debtors’ exit financing motion prior to confirmation of the plan 

(while the collateral securing the priming liens was still estate 

property) and the exit loan was funded after confirmation (i.e., 

hybrid exit financing that straddles confirmation). The majority 

concluded, however, that the debtors could not rely on the 

provision to obtain priming-lien exit financing under these 

circumstances either:

Section 36434 is designed to provide a mechanism for 

the trustee or debtor-in-possession to obtain credit to 

finance the operation of the business or to fund the cost of 

administering the bankruptcy case, not to finance post-

confirmation operations after the property of the estate 

has vested in the reorganized debtor.35

But this did not end the analysis. The BAP majority went on to 

hold that the debtors could obtain priming-lien exit financing 

(1) as a means of implementing their Chapter 11 plan by 

satisfying or modifying a lien pursuant to Section 1123(a)(5)(E) 

of the Bankruptcy Code36 and (2)37 by providing the dissenting 

secured creditor whose lien was being modified—GPIF—with 

the indubitable equivalent of its claim under Section 1129(b)(2)

(A)(iii).38

The bankruptcy court had not determined the value of GPIF’s 

collateral for purposes of anything other than the initial DIP 

loan. For this reason, the BAP majority held that it could not 

determine whether the plan (including the proposed priming-

lien exit financing) provided GPIF with the indubitable 

equivalent of its claim. It accordingly remanded the case to 

the bankruptcy court to make this determination as part of 

its finding under Section 362(d)(3)39 that, in the absence of a 

final determination of the Section 364(d)40 issue, there was a 

reasonable possibility that the debtors’ plan could be confirmed 

within a reasonable time.

In a vehement dissent, Bankruptcy Judge Terrence L. Michael 

stated that he would have affirmed the bankruptcy court’s 

decision. In his view, the bankruptcy court “acted reasonably 

and prudently” by moving the case toward confirmation 

and making a decision about indubitable equivalence at the 

confirmation hearing. “That’s what we do,” he wrote.41

According to Judge Michael, the bankruptcy court appropriately 

exercised its discretion not to decide the Section 364(d)42 

issue in the context of the stay relief motion, and the BAP 

majority consequently abused its own discretion by deciding 

the question as a matter of first impression even though it had 

not been ruled on by the bankruptcy court or in any decision 

at the circuit court level. He also noted that a close reading of 

the cases cited by the BAP majority for the proposition that 

Section 364 cannot be used to obtain financing that survives 

confirmation reveals that they are conclusory, distinguishable, 

and establish no bright-line rule against exit financing.

31. 11 U.S.C.S. § 364. 32. See In re SAI Holdings, Ltd., 2012 Bankr. LEXIS 3599 (Bankr. N.D. Ohio Aug. 3, 2012); In re Les Ruggles & Sons, Inc., 222 B.R. 344 (Bankr. D. Neb. 1998); In re Hickey Props., 
Ltd., 181 B.R. 173 (Bankr. D. Vt. 1995); see generally Collier on Bankruptcy ¶ 364.05[3] (discussing cases). 33. 11 U.S.C.S. § 364(d). 34. 11 U.S.C.S. § 364. 35. Aspen Club, 2020 Bankr. LEXIS 1991, at *27. 
36. 11 U.S.C.S. § 1123(a)(5)(E). 37. 11 U.S.C.S. § 1123(a)(2). 38. 11 U.S.C.S. § 1129(b)(2)(A)(iii). 39. 11 U.S.C.S. § 362(d)(3). 40. 11 U.S.C.S. § 364(d). 41. Aspen Club, 2020 Bankr. LEXIS 1991, at *34. 42. 11 
U.S.C.S. § 364(d). 
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Outlook

Exit financing is a routine feature of Chapter 11 plans, and 

many courts have approved such financing under Section 36443 

without actually ruling on whether the provision applies in 

that context.44

Given the uncertainty highlighted by the courts in Aspen Club 

as to whether Section 36445 governs post-reorganization 

exit financing, however, the better approach may be to 

rely on a bankruptcy court’s power to approve a Chapter 11 

plan that includes exit financing as a permitted means of 

implementation.46 This approach obviates the need to obtain 

approval of exit financing prior to confirmation when there 

is still a DIP or trustee and while any collateral securing such 

financing is still property of the estate.

Finally, it should be noted that, in discussing hybrid exit 

financing that straddles confirmation, the BAP in Aspen Club 

referred to confirmation consistent with Section 1141(b) of 

the Bankruptcy Code,47 which provides that confirmation of a 

Chapter 11 plan vests property of the estate in the debtor  

“[e]xcept as otherwise provided in the plan or the order 

confirming the plan.”48 However, Chapter 11 plans and 

confirmation orders commonly provide that such plans take 

effect in the future in accordance with their terms. In such 

a case, the court presumably would intend for its analysis to 

reference hybrid exit financing that straddles the effective date 

of any such plan, not its mere confirmation. A
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False Claims Act Fundamentals
When you advise a healthcare company that receives 

federal funds about its compliance obligations, a basic 

understanding of the FCA is essential.

The FCA imposes civil penalties on persons who knowingly 

or with reckless disregard:

 ■ Present (or cause others to present) a false or fraudulent 

claim to the government for payment

 ■ Make or use (or cause others to make or use) a false record 

or statement material to a false or fraudulent claim for 

payment from the government

 ■ Make a false or fraudulent claim to wrongfully retain 

money or property that is owed to the government

 ■ Make or use (or cause others to make or use) a false record 

or statement material to an obligation to pay or transmit 

money or property to the government

Reverse FCA liability can attach where a healthcare company 

wrongfully conceals or improperly avoids or decreases 

an obligation to pay or transmit money or property to 

the government. Under the Affordable Care Act, healthcare 

providers have 60 days to report and return overpayments once 

they have been identified.

Avoiding False Claims Act Risks 
Relating to Federal Funding for 
Coronavirus (COVID-19) Relief
This article provides an overview of compliance obligations and federal False Claims Act 
(FCA) risks to healthcare and life sciences companies arising out of three funding streams 
made available in response to the COVID-19 pandemic: (1) Medicare’s Advance Payment 
Program, (2) the Provider Relief Fund, and (3) the Paycheck Protection Program.

Matthew D. Jenkins HUNTON ANDREWS KURTH LLP
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Private whistleblowers (relators) have substantial financial 

incentives to report false claims to the government, even in 

cases where the whistleblower may have been involved in 

bad conduct:

 ■ Relators can bring lawsuits (called qui tam suits) in the name 

of the federal government, alleging the defendant submitted 

false claims and share in the recovery of treble damages, 

civil penalties (roughly $11,000 to $22,000 per claim), plus 

attorney’s fees.

 ■ Depending upon the dollar amount of any false claims and 

the number of claims, qui tam lawsuit recoveries can easily 

reach millions—if not hundreds of millions of dollars.

COVID-19-Related Federal Funding Streams and 
Enforcement Trends
In response to the COVID-19 pandemic, several federal 

funding streams were made available to healthcare companies 

contending with the tandem effects of reduced demand for 

conventional healthcare services, such as elective surgery 

cases, and increased demand for healthcare services specific 

to COVID-19, such as intensive care units, respiratory support 

technology, and acute care beds.

Although demand for COVID-19-related services was far 

from uniform across the country, in those locations where 

the virus hit hardest, hospitals were confronted with the very 

real possibility of not having enough ventilators, personal 

protective equipment (PPE), and trained staff to deal with 

surging demand; at the same time, the hospitals were dealing 

with substantial reductions in revenue resulting from the 

cessation of elective caseload. Supporting the ability of 

providers to secure funding sufficient to remain in operation, 

acquire additional PPE, and maintain their workforce were thus 

paramount concerns of the federal government.

The need for immediate and significant federal funding to 

combat the widespread emergency circumstances brought 

on by the COVID-19 pandemic means that the government’s 

response will be in the nature of a pay and chase approach. 

This means that the government’s funding was not contingent 

on any level of real compliance review to ensure recipients 

met whatever requirements attached to receipt of the various 

streams of federal funding. Rather, the government will 

rely on certifications of compliance from recipients, audit 

mechanisms, and strong enforcement actions against those 

whose certifications were false or fraudulent. And those 

enforcement actions will be combined with a likely substantial 

level of private whistleblower actions under the FCA.

Accelerated and Advance Payment (AAP) Program
The Medicare Financial Management Manual (FM Manual) 

authorizes the issuance of accelerated payments in certain 

circumstances including “highly exceptional situations where 

CMS [Centers for Medicare and Medicaid Services] deems an 

accelerated payment is appropriate.” The provider receiving 

an accelerated payment must meet all eligibility requirements, 

“including an assurance that recoupment of the payment will 

be made on a timely basis.”

When the COVID-19 pandemic prompted the secretary of 

the U.S. Department of Health and Human Services (HHS) 

to declare a public health emergency, CMS expanded its 

Accelerated (for Part A providers) and Advance (for Part B 

suppliers) Payment Program. Such payments were made 

“available to any Medicare provider/supplier who submits a 

request to the appropriate Medicare Administrative Contractor 

(MAC) and meets the required qualifications.” Note that such 

payments were not grants or awards of federal funding. Absent 

further action by Congress, AAP program payments must 

be repaid.

Eligibility Qualifications

The eligibility qualifications listed on Fact Sheet: Repayment 

Terms for Accelerated and Advance Payments Issued to 

Providers and Suppliers During Covid-19 Emergency1 required 

the provider/supplier to:

 ■ Have billed Medicare for claims within 180 days immediately 

prior to the date of signature on the provider’s/supplier’s 

request form

 ■ Not be in bankruptcy

 ■ Not be under active medical review or program integrity 

investigation

 ■ Not have any outstanding delinquent Medicare 

overpayments

1. https://www.cms.gov/files/document/accelerated-and-advanced-payments-fact-sheet.pdf.

Following enactment of the CARES 
Act, the Health Resources and Services 

Administration (HRSA) of HHS initiated a 
series of general and targeted distributions 

to disburse $175 billion to be used for 
healthcare-related expenses or lost 

revenue due to COVID-19.

https://www.cms.gov/files/document/accelerated-and-advanced-payments-fact-sheet.pdf
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Repayment and Recoupment

Under the expansion announced by CMS, providers and 

suppliers were able to request up to 100% of the Medicare 

payment amount for a three-month period, but certain 

providers were able to request up to six months’ payment, and 

critical access hospitals were permitted to request up to 125% 

of their payment amount for a six-month period.

Under normal circumstances, the FM Manual requires MACs 

to attempt recovery of an AAP payment within 90 days after 

it is issued and authorizes 100% recoupment by withholding 

of all payments until the debt is paid in full. However, the 

Continuing Appropriations Act, 2021 and Other Extensions 

Act,2 amended and substantially extended the repayment 

terms for all providers that requested and received accelerated 

and advance payments during the COVID-19 Public Health 

Emergency. As amended, the repayment terms are as follows:

 ■ Repayment does not begin for one year starting from the 

date the accelerated or advance payment was issued.

 ■ Beginning at one year from the date the payment was issued 

and continuing for 11 months, Medicare payments owed to 

providers and suppliers will be recouped at a rate of 25%.

 ■ After the 11 months end, Medicare payments owed to 

providers and suppliers will be recouped at the rate of 50% 

for another six months.

 ■ After the six months end, a letter for any remaining balance 

of the AAP payment(s) will be issued and providers and 

suppliers will have 30 days from the date of the letter to pay 

the balance in full, after which interest will accrue at the 

rate of 4% from the date of the letter and will be assessed for 

each full 30-day period that the balance remains unpaid.

Action Steps

Your healthcare provider/supplier clients that requested and 

received AAP payments during the COVID-19 Public Health 

Emergency should consider the following action steps:

 ■ Collect and compile copies of documents submitted with any 

request for AAP payments to confirm eligibility.

 ■ Establish a timeline detailing date(s) for receipt of any AAP 

payments and identify dates for initiation of recoupment 

for unpaid balance(s); unless previously repaid in full, 

recoupment will start on the one-year anniversary of 

payment issuance.

 ■ Monitor correspondence from the MAC and monitor 

recoupments by the MAC against Medicare payments owed 

to track and reconcile reduction of outstanding balance(s).

 ■ Pay close attention to any MAC correspondence claiming 

provider/supplier owes any remaining balance on AAP 

payments, compare the balance due as claimed by the MAC 

against internal reconciliation.

 ■ In the event of any repayment discrepancy, immediately 

notify the MAC in writing (with proof of delivery) providing 

documentation detailing the discrepancy and proactively 

address reconciliation to avoid a demand letter and 

imposition of interest charges.

 ■ Do not use Provider Relief Fund payments (discussed below) 

to repay payments made under the AAP program.

2. Pub. L. 116-159, 134 Stat. 709 (Oct. 1, 2020). 
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Provider Relief Fund (PRF)
General and Targeted Distributions

Following enactment of the CARES Act, the Health Resources 

and Services Administration (HRSA) of HHS initiated a series 

of general and targeted distributions to disburse $175 billion 

to be used for healthcare-related expenses or lost revenue due 

to COVID-19. Phase 1 was a general distribution of $50 billion 

to Medicare fee-for-service providers allocated in proportion 

to the providers’ share of 2018 patient revenue. Phases 2 and 

3 were general distributions of $18 billion and $20 billion, 

respectively, to eligible providers that applied for funds.

In addition to the three general distributions, PRF payments 

were made through targeted distributions to specific subsets 

of Medicare providers (e.g., hospitals in high-impact areas of 

the COVID-19 pandemic, rural healthcare providers, and skilled 

nursing facilities). Notably, the Phase 1 PRF payments were 

distributed without any action on the part of the recipients; 

HRSA simply distributed funds into the bank accounts used for 

the administration of Medicare payments to providers.

Much of the guidance from HHS on PRF distributions and the 

uses of PRF funds has been published to a specific website for 

the Provider Relief Fund General Information, available at the 

Provider Relief Fund General Information (FAQs) (the PRFFAQs).3 

HHS frequently updates this website with important guidance 

from HHS on a range of topics relating to the PRF program, and 

you should visit it to find the most recent guidance.

Terms and Conditions Applicable to PRF Payments

Unlike AAP payments, PRF distributions were not subject to 

repayment, assuming providers complied with the Terms and 

Conditions4 specific to each such distribution.

Generally, the Terms and Conditions required PRF recipients to 

certify compliance with eligibility requirements and restrictions 

on the use of PRF payments. In addition to certifying that PRF 

payments would “only be used to prevent, prepare for, and 

respond to coronavirus” and to “reimburse the [r]ecipient 

only for health care related expenses or lost revenues that are 

attributable to coronavirus,” recipients were also required to 

certify that PRF payments would not be used “to reimburse 

expenses or losses that have been reimbursed from other 

sources or that other sources are obligated to reimburse.”

In the context of recently consummated merger and acquisition 

transactions, if a provider purchased a Tax ID Number in 2019 

or 2020, the buyer cannot accept a PRF payment from the prior 

owner nor attest to the Terms and Conditions on behalf of the 

prior owner so as to retain the PRF payment .

3. https://www.hhs.gov/coronavirus/cares-act-provider-relief-fund/faqs/provider-relief-fund-general-info/index.html. 4. https://www.hhs.gov/coronavirus/cares-act-provider-relief-fund/for-providers/
index.html. 
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Certification and Reporting Obligations for PRF Recipients

The Terms and Conditions imposed reporting obligations as 

determined necessary by the Secretary of HHS (see discussion 

below regarding Auditing and Reporting Requirements).

Importantly, PRF recipients also were required to certify to 

the truth, accuracy, and completeness of all information 

provided or to be provided, and to acknowledge that “any 

deliberate omission, misrepresentation, or falsification of any 

information [submitted] . . . may be punishable by criminal, 

civil, or administrative penalties, including but not limited to 

revocation of Medicare billing privileges, exclusion from federal 

health care programs, and/or the imposition of fines, civil 

damages, and/or imprisonment.”

Finally, irrespective of whether a PRF recipient used the 

attestation portal to sign the Terms and Conditions, recipients 

that retained PRF payments for at least 90 days without 

contacting HHS about returning funds were deemed to have 

accepted such Terms and Conditions.

Use Restrictions on PRF Payments

Despite clear indications of the permitted uses for PRF 

distributions that included lost revenue due to COVID-19, 

on September 19, 2020, HRSA issued a Post-Payment Notice 

of Reporting Requirements5 tightening the use restrictions 

applicable to PRF distributions by changing the method 

for reporting lost revenue into one requiring providers to 

demonstrate “a negative change in year-over-year net patient 

care operating income.” HRSA did so believing that it should 

prohibit providers from using PRF payments to become more 

profitable than they were pre-COVID-19. That approach 

provoked widespread opposition and HRSA has since issued 

amended PRF reporting General and Targeted Distribution 

Post-Payment Notice of Reporting Requirements,6 most 

recently on January 15, 2021, which abandon the more narrow 

use restrictions tied to lost profits set forth in prior iterations. 

HRSA’s amended reporting instructions “provide for the full 

applicability [of] PRF distributions to lost revenues.”

5. http://hhs.gov/sites/default/files/post-payment-notice-of-reporting-requirements.pdf. 6. https://www.hhs.gov/sites/default/files/provider-post-payment-notice-of-reporting-requirements-january-2021.pdf. 

http://hhs.gov/sites/default/files/post-payment-notice-of-reporting-requirements.pdf
https://www.hhs.gov/sites/default/files/provider-post-payment-notice-of-reporting-requirements-january-2021.pdf
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The January 2021 iteration of these reporting instructions 

allows PRF recipients to choose one of three options for 

applying PRF payments toward lost revenue. Specifically, PRF 

payments may be applied toward lost revenue as follows:

 ■ Up to the amount of the difference between 2019 and 2020 

actual patient care revenue

 ■ Up to the amount of the difference between 2020 budgeted 

and 2020 actual patient care revenue (provided the budget 

was established and approved before March 27, 2020)

 ■ Up to the amount calculated by any reasonable method of 

estimating revenue

Recipients choosing the second option must submit at the time 

of reporting a copy of their 2020 budget and an attestation 

from the CEO, CFO, or similar responsible individual attesting 

that the exact budget was established and approved prior to 

March 27, 2020.

Recipients choosing the third option must submit a description 

of the methodology, explain why it is reasonable, and establish 

how the identified lost revenue was a loss attributable to 

coronavirus (as opposed to some other cause). Such recipients 

will also face a higher likelihood of audit and if HRSA 

determines the alternative method is not reasonable, then such 

recipients will have to fast track within 30 days a resubmission 

using either of the first two methods to calculate lost revenues 

attributable to coronavirus.

As amended, the General and Targeted Distribution Post-

Payment Notice of Reporting Requirements7 specify the five 

areas of data elements that PRF recipients will be required 

to report to allow HRSA and HHS to determine “whether 

recipients properly used PRF payments, consistent with the 

Terms & Conditions associated with payment.” Those areas 

include demographic information, additional provider payment 

information (including interest earned on PRF payments), 

healthcare-related expenses attributable to COVID-19 not 

reimbursed by other sources, lost revenues attributable to 

COVID-19, and additional data (for example, facility, staffing 

and patient care, and change in ownership). Further, the latest 

iteration of the reporting requirements now itemizes what 

will be regarded as “Other Assistance Received” that must be 

applied before PRF funds may be applied:

 ■ Treasury, Small Business Administration and Paycheck 

Protection Program assistance for coronavirus-related relief

 ■ Federal Emergency Management Authority (FEMA) 

assistance for coronavirus-related relief

 ■ CARES Act testing relief for coronavirus testing

 ■ Local, state, and tribal government assistance

 ■ Business insurance in the form of paid claims against 

insurance policies intended to cover losses related to various 

types of healthcare business interruption as of the reporting 

period end date

 ■ Other federal and/or coronavirus-related assistance

Precisely what uses of PRF funds will be regarded as proper is 

addressed in the “Use of Funds” section of the PRFFAQs. The 

PRFFAQs on use of funds address a wide range of expenditures 

(e.g., salaries and fringe benefits for different categories of 

staff, allocation of parent overhead costs, depreciation, etc.) as 

well as calculation methods for reporting various data items. 

Therefore, in advising clients on how to meet their reporting 

obligations, you should consult the PRFFAQs website for 

specific guidance and to be sure that the latest instructions 

from HHS are considered.

In the Paycheck Protection Program and Healthcare 

Enhancement Act,8 Congress specified the funds appropriated 

for a “Public Health and Social Services Emergency Fund” could 

be used “to prevent, prepare for, and respond to coronavirus, 

domestically or internationally, for necessary expenses to 

reimburse, through grants or other mechanisms, eligible 

health care providers for health care related expenses or 

lost revenues that are attributable to coronavirus” subject to 

the proviso that “these funds may not be used to reimburse 

expenses or losses that have been reimbursed from other 

sources or that other sources are obligated to reimburse.” 

(emphasis added)

The language used by Congress describes two categories of use 

for PRF funds: (1) healthcare-related expenses, and (2) lost 

revenues. In theory, providers could experience either or both 

categories as a consequence of COVID-19.

A provider treating substantial numbers of COVID-19 patients 

might have incurred substantially higher expenses in treating 

those patients because of the need to acquire additional PPE. 

Such expenses, provided they were not reimbursed from other 

sources, could be reimbursed with PRF funds.

Alternatively, a provider could have experienced a substantial 

reduction in revenues due to cancelled elective surgeries—those 

lost revenues, provided they were not reimbursed from other 

sources, could be reimbursed with PRF funds.

Finally, a provider could experience both increased healthcare-

related expenses for treating COVID-19 patients and lost 

revenues due to the cancellation of cases unrelated to 

COVID-19. In such case, provided such expenses or losses 

7. Id. 8. Pub. L. 116-139, 134 Stat. 620 (Apr. 24, 2020). 
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were not reimbursed from other sources or that other sources 

were not obligated to reimburse such expenses or losses, they 

could be reimbursed by PRF funds. Note that HRSA FAQs have 

addressed a number of specific uses of PRF funds, including 

outsourced or third-party vendor services, taxes, expenses to 

secure and maintain adequate personnel, and COVID-19 vaccine 

administration. You should consult the most recently published 

guidance in determining permissible uses of PRF funds.

One of the key use restrictions is that PRF payments may not 

be used “to reimburse expenses or losses that have been 

reimbursed from other sources or that other sources are 

obligated to reimburse.” (emphasis added) According to 

guidance published by HHS, this means that once a provider 

has identified “healthcare related expenses attributable to 

coronavirus” (the category of expenses to which PRF payments 

may be applied), the provider must next “apply any amounts 

received through other sources, such as direct patient billing, 

commercial insurance, Medicare/Medicaid/Children’s Health 

Insurance Program (CHIP), or other funds received from 

the Federal Emergency Management Authority (FEMA), the 

Provider Relief Fund COVID-19 Claims Reimbursement to 

Healthcare Providers and Facilities for Testing, Treatment, 

and Vaccine Administration for the Uninsured, and the Small 

Business Administration (SBA) and Department of Treasury’s 

Paycheck Protection Program (PPP) that offset the healthcare 

related expenses.” According to HHS, only after those other 

funding sources have been netted against qualifying expenses 

can the provider then apply PRF payments against remaining 

healthcare-related expenses attributable to COVID-19. Note 

also that HHS requires that netting exercise to include “the 

other funds received or anticipated to offset those expenses.” 

(emphasis added)

One recently posted FAQ likely to introduce uncertainty relates 

to fundraising revenues, grants, or donations—if such items 

contribute to funding patient care services then HRSA would 

regard them as other sources that must be applied before PRF 

funds may be applied. For some organizations, the challenge 

may lie in being able to demonstrate that such items do not 

so contribute.

The use-PRF-last edict may conflict with state Medicaid or 

CHIP agency directives to use PRF dollars before applying 

Medicaid or CHIP reimbursements, as well as Medicaid 

COVID-19 supplemental payments. HRSA specifically advises 

that such directives do not override the foregoing edict. HRSA 

considers such state agency funds to be “amounts received 

through other sources . . . that offset [COVID-19] health care-

related expenses” which are to be applied before using PRF 

payments to offset such expenses.

Parent organizations that receive a PRF targeted distribution 

payment on behalf of a directly owned subsidiary are obligated 

to remit the payment to the entity that was eligible to receive 

the payment. A multi-hospital system, for example, must pay 

attention to the steps taken to delegate control and use of such 

payments from parent entities to operating subsidiaries.

Finally, providers holding PRF payments must be alert to the 

time within which those monies must be used for permissible 

purposes. Guidance from HHS indicates the funds must be 

expended no later than June 30, 2021. Unless this deadline is 

modified, providers will need to determine whether any PRF 

funds they received have been fully expended for permissible 

purposes. If not, PRF funds held by the provider starting on July 1, 

2021 will likely be viewed as creating an obligation to return those 

funds within whatever time HHS specifies in future guidance. 

Because PRF distributions are not payments from the Medicare 

program, the CMS rule requiring repayment of overpayments 

within 60 days of identification likely does not apply.

Auditing and Reporting Requirements

Unlike funds typically received by providers from CMS as 

payment for healthcare services under Medicare, PRF funds are 

classified by HHS as federal awards and are therefore subject 

to 45 C.F.R. pt. 75, which establishes uniform administrative 

requirements, cost principles, and audit requirements for 

federal awards to non-federal entities. The Governmental Audit 

Quality Center (GAQC) of the American Institute of Certified 

Public Accountants maintains a summary of uniform guidance 

(UG) applicability for new COVID-19-related federal programs. 

As of November 19, 2020, the GAQC’s summary predicted that 

the UG will apply to nonfederal entities (including non-profits) 

Because PRF distributions are not payments from the Medicare program, 
the CMS rule requiring repayment of overpayments within 60 days 

of identification likely does not apply.
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9. https://www.whitehouse.gov/wp-content/uploads/2020/12/2020-Compliance-Supplement-Addendum_Final.pdf.

as well as for-profit entities receiving PRF payments and that 

the PRF program will be subject to single audit requirements as 

provided in 45 C.F.R. pt. 75.

The Office of Management and Budget’s (OMB) 2020 OMB 

Compliance Supplement Addendum,9 issued December 22, 

2020, allows PRF recipients to extend for up to three months 

the date by which they must complete and submit the Single 

Audit reporting package. You should consult the OMB’s 

Compliance Supplement Addendum for specific guidance on 

applicable audit requirements.

Detailed discussion of single audit requirements is beyond the 

scope of this article. However, for many entities, the receipt 

and use of PRF payments may trigger their first experience with 

the audit requirements applicable to federal awards. You should 

encourage your healthcare-provider clients to determine 

whether the independent accounting firm they typically rely 

on for independent audit functions is capable and qualified 

to perform the type of audit that may be required under 

45 C.F.R. pt. 75.

To review previous editions of the Practical 
Guidance Journal, follow this link to the archive.

https://www.whitehouse.gov/wp-content/uploads/2020/12/2020-Compliance-Supplement-Addendum_Final.pdf
https://www.lexisnexis.com/lexis-practical-guidance/the-journal/b/pa/p/archive-page
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Because much of the technical detail on satisfying the reporting 

requirements is to be found in the PRFFAQs that HHS continues 

to update, in advising clients on how to meet their reporting 

obligations, you should consult the PRFFAQs website for 

specific guidance and to be sure that you consider the latest 

instructions from HHS. You should monitor the PRFFAQs 

website for information about the opening of the reporting 

portal (as of January 15, 2021, HRSA had delayed the opening 

indefinitely). Also be sure to check on whether HRSA has issued 

further updates to its post-payment reporting instructions.

 ■ The PRFFAQs acknowledge providers will have “a limited 

opportunity to submit corrected data for up to 5 business 

days after the submission deadline,” but HHS will only 

accept corrections “accompanied by a justification for why 

the provider erred in the initial data submission.”

 ■ Data submissions will be regarded by HHS (or qui tam 

relators under the FCA) as records or statements material to 

the government’s determination on whether PRF funds must 

be repaid. Providers should exercise extraordinary care in 

fulfilling their reporting obligations.

 ■ Bear in mind the difference between recoupment (which 

applies to AAP payments) and return. One PRFFAQ, modified 

on November 5, 2020, addresses whether “HHS intend[s] to 

recoup any payments made to providers not tied to specific 

claims for reimbursement, such as the General or Targeted 

Distribution payments.” While HHS reserves the right to 

audit and collect through recoupment “any Relief Fund 

amounts that were made in error or exceed lost revenue 

or increased expenses due to COVID-19,” this PRFFAQ 

states that PRF “payment amounts that have not been fully 

expended on the combination of healthcare expenses and 

lost revenues attributable to coronavirus by the end of the 

final reporting period, must be returned to HHS.” (emphasis 

added) Accordingly, providers holding excess PRF payments 

would be well advised to carefully monitor HHS guidance as 

to how excess PRF payments are to be returned to determine 

if affirmative steps are required on their part, as opposed to 

awaiting recoupment by HHS.

 ■ Now that several pharmaceutical manufacturers have 

announced the development of highly effective COVID-19 

vaccines, providers should carefully track the use of PRF 

payments used to support the distribution of vaccines 

licensed or approved by the federal Food and Drug 

Administration, as such uses qualify (including funds used 

to purchase additional refrigerators, personnel costs to 

administer vaccinations, and payments for vaccine doses).

 ■ PRF payments may not be used to repay amounts due back to 

CMS under the Accelerated and Advance Payment Program.

Paycheck Protection Program (PPP)
Although not specific to the healthcare setting, Congress 

established the PPP as yet another stream of federal assistance 

available to entities affected by the economic disruptions 

brought on by COVID-19. PPP loans were made to enable loan 

recipients to sustain payroll, or to cover eligible business 

mortgage interest costs, eligible business rent or lease costs, 

and eligible business utility costs. In short, PPP loans were 

intended to address revenue shortfalls that could impair the 

ability of a business to survive if it could not keep its workforce, 

or pay its occupancy costs or utility costs.

The PRFFAQs address PPP loan proceeds by noting that “[t]here 

is no direct ban under the CARES Act on accepting a payment 

from the Provider Relief Fund and other sources, so long as 

the payment from the Provider Relief Fund is used only for 

permissible purposes and the recipient complies with the [PRF] 

Terms and Conditions.” This means that if you have a client 

that received both PRF payments and PPP loan proceeds, they 

will have to include PPP loan proceeds in meeting their PRF 

reporting requirements.

Guidance from HHS suggests that PPP loan proceeds would be 

netted against healthcare expenses attributable to COVID-19. 

But the costs that PPP loans were intended to cover (i.e., 

existing employee salaries) are routine expenses a provider 

would expect to incur in the normal course of business. Such 

costs likely are not healthcare-related expenses that are 

attributable to COVID-19 because the provider would have 

incurred them regardless; they are not incremental expenses 

incurred because of COVID-19. So requiring a provider to net 

PPP loan proceeds against healthcare expenses attributable to 

COVID-19 would seem to require a use of PPP loan proceeds for 

a purpose other than that for which they were advanced.

On the other hand, PPP loan proceeds were intended to 

allow businesses that had lost revenues to continue making 

payments for payroll, rent, mortgage interest, and utility bills. 

Therefore, including PPP loan proceeds in determining lost 

revenues would be consistent with the directive from Congress 

that PRF funds not be used to reimburse lost revenues that 

were reimbursed from other sources. In practical terms, this 

means that a provider that received PPP loan proceeds should 

not be required to net those proceeds against healthcare-

related expenses attributable to COVID-19 and should be able to 

use PRF funds to reimburse such expenses absent other sources 

of reimbursement. However, a provider that received PPP 

loan proceeds would have to net those proceeds in calculating 

lost revenues.

Note that beyond risks under the FCA, recipients of PPP 

loan proceeds face potential exposure to substantial civil 

penalties under the Financial Institutions Reform, Recovery 
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and Enforcement Act (FIRREA). In connection with what is 

believed to be the first PPP civil settlement stemming from 

alleged violations of the FCA, allegedly false statements on the 

recipient’s PPP loan application for a $350,000 loan triggered 

potential liability under the FCA and FIRREA in excess of $4 

million.

Advising healthcare companies on their compliance obligations 

with respect to federal funding relating to the COVID-19 

pandemic requires careful attention to the evolving guidance 

that is being issued by HHS through its website. You must 

focus on the particular funding streams under which a client 

healthcare company may have received federal funds. The use 

restrictions, reporting obligations, repayment terms, and other 

program elements differ, in some cases significantly, across the 

funding streams discussed in this practice note. A one-size-

fits-all approach is not sufficient. The Terms and Conditions 

applicable to each funding source must be satisfied with respect 

to the specific funds received from such source. A
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THE PROPOSED REGULATION, PUBLISHED IN SEPTEMBER 2020, 
had been controversial in a number of respects, with much 

of the criticism focused on what were considered to be overly 

prescriptive rules requiring fiduciaries to undertake, and 

document, a specific cost-benefit analysis before voting 

any proxies or exercising shareholder rights.3 In response 

to the comments, the DOL has eliminated many of those 

prescriptive requirements, resulting in what the DOL 

describes as a principles-based rule designed to provide 

certainty on fiduciaries’ responsibilities under ERISA with 

respect to proxy voting, while offering more flexibility on 

how those responsibilities may be met. Some of the required 

steps in the proposal have been effectively replaced by safe 

harbors. The result, while still possibly requiring changes to 

existing practices to ensure compliance (as discussed under 

DOL’S Final ERISA Proxy 
Voting Rule Largely Changed to 
Principles-Based Approach
The U.S. Department of Labor (DOL) has released its final rule on the application of the 
Employee Retirement Income Security Act (ERISA) fiduciary duties—specifically the duties 
of prudence and loyalty—to proxy voting and the exercise of shareholder rights.1 It took 
effect on January 15, 2021, with delayed applicability dates for certain provisions. It adds 
an additional subsection to the DOL’s final financial factors regulation that was published 
in the Federal Register in November.2

Michael B. Richman, Julie K. Stapel, Craig A. Bitman, Lindsay B. Jackson, Daniel R. Kleinman, 
and Natalie R. Wengroff MORGAN, LEWIS & BOCKIUS LLP

1. 85 Fed. Reg. 81,658 (Dec. 16, 2020). 2. See 85 Fed. Reg. 72,846 (Nov. 13, 2020). 3. See 85 Fed. Reg. 55,219 (Sept. 4, 2020). 
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Observations, below), should be viewed as more consistent 

with those practices developed in the wake of the DOL’s 

previous guidance in this area.

The DOL’s description of the final rule notes several areas 

where the rule is intended to align with U.S. Securities and 

Exchange Commission (SEC) guidance on proxy voting. See 

below for a chart comparing key elements of the final DOL 

rule and the SEC guidance.

The DOL’s guidance on proxy voting for ERISA plans dates back 

to the 1980s, taking the position (stated in a 1988 advisory 

opinion) that the fiduciary act of managing plan assets that 

are shares of stock includes voting proxies appurtenant to 

that stock. Subsequent guidance in 1994, 2008, and 2016 

emphasized that these votes should be based on the economic 

interests of the plan, but with some variations on the ability 

to take cost and noneconomic considerations into account 

when deciding whether or how to vote proxies. All of this 

was in the form of subregulatory guidance, which the Trump 

administration did not consider to be binding.

There are a number of reasons leading to this final rule. One 

is the DOL’s interest in providing greater certainty in the 

form of binding guidance subject to the notice-and-comment 

rulemaking process. In addition, there is the ability to take 

into account more recent developments in the proxy voting 

area—including the SEC’s proxy reform initiative, the evolving 

role and significance of proxy advisory firms, and views on 

incorporating and considering nonpecuniary factors into proxy 

voting decisions.

In conjunction with finalizing the rule, the DOL withdrew or 

nullified its prior subregulatory guidance that was still in effect: 

Interpretive Bulletin 2016-01 and Field Assistance Bulletin 

2018-01.

Basic Rule 
The new rule begins with a statement of the DOL’s 

longstanding position, dating back to at least 1988, that “[t]he 

fiduciary duty to manage plan assets that are shares of stock 

includes the management of shareholder rights appurtenant 

to those shares, such as the right to vote proxies.” That having 

been established, the rule text states the general fiduciary 

standard to be applied when dealing with proxy votes and other 

shareholder rights with respect to such shares of stock, which 

is based on the ERISA fiduciary duties of prudence and loyalty:

When deciding whether to exercise shareholder rights and 

when exercising such rights, including the voting of proxies, 

fiduciaries must carry out their duties prudently and solely 

in the interests of the participants and beneficiaries and for 

the exclusive purpose of providing benefits to participants 

and beneficiaries and defraying the reasonable expenses of 

administering the plan.

The previous subregulatory guidance had addressed 

shareholder activism, sometimes more favorably and 

sometimes less favorably. In the preamble to the final rule, the 

DOL expressed the view that activities intended to monitor or 

influence the management of corporations can be consistent 

with a fiduciary’s obligations under ERISA, if the responsible 

fiduciary concludes that the activities—by the plan alone, or 

together with other shareholders—are appropriate under the 

rule. But the DOL added that the use of plan assets to further 

policy-related or political issues, such as environmental, 

social, and governance (ESG) issues, would violate the rule 

unless undertaken “solely in accordance with the economic 

interests of the plan and its participants and beneficiaries.” 

The DOL allowed that a plan fiduciary could make the economic 

interest determination by considering a credible economic 

analysis provided by a shareholder proponent—it need not 

incur expenses to perform its own analysis. But the DOL 

further expressed the view that it would not be appropriate for 

plan fiduciaries to incur expenses to undertake shareholder 

activism-type activities, such as engaging in direct negotiations 

with management or sponsoring proxy fights on environmental 

or social issues, unless concluding that such activities (alone 

or together with other shareholders) are appropriate after 

applying the considerations under the rule.

The DOL believes there has been considerable confusion, as 

confirmed by a number of the comments it received, as to 

whether ERISA fiduciaries are required by ERISA to vote proxies 

on every proposal. That appeared to be the message given 

by the DOL guidance in the 1980s, and subsequent guidance 

only allowed for narrow instances in which fiduciaries could 

forgo voting because of cost considerations (where the cost of 

voting would likely exceed the expected economic benefit) or 

associated trading restrictions (an issue that had been raised 

in connection with voting proxies on some foreign securities). 

To clear up this confusion, the final rule explicitly states 

that the fiduciary duty to manage shareholder rights “does 

not require the voting of every proxy or the exercise of every 

shareholder right.”

The previous subregulatory guidance 
had addressed shareholder activism, 

sometimes more favorably and 
sometimes less favorably.
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The proposal would have required fiduciaries to engage in a 

process to determine the economic versus noneconomic impact 

of a matter before deciding whether it would be permissible to 

vote a proxy. Specifically, it had said that a plan fiduciary would 

be required to vote any proxy where the fiduciary prudently 

determined that the matter being voted on would have an 

economic impact on the plan, taking costs of voting into 

account, and, conversely, not to vote any proxy unless having 

made that determination. Commenters noted that requiring 

this determination of whether to vote could generate cost, 

effort, and liability greater than that actually needed to vote 

the proxy. Recognizing this concern, the DOL was persuaded 

that the focus should rather be on whether a fiduciary has a 

prudent process in place. Instead, the final rule lists principles 

with which fiduciaries must comply when deciding whether 

to exercise shareholder rights and when actually exercising 

those rights, in order to meet ERISA’s prudence and loyalty 

standards:

 ■ Act solely in accordance with the economic interest of the 

plan and its participants and beneficiaries.

 ■ Consider any costs involved.

 • The preamble says that the types of costs that would 

be relevant would depend on the particular facts and 

circumstances. Relevant costs could include, for example, 

direct costs to the plan, ability to reduce a plan’s 

management fees if proxies are not voted on nonmaterial 

matters, and limitations on a plan’s ability to sell voted 

shares until after the upcoming shareholder meeting.

 ■ Not subordinate the interests of the participants and 

beneficiaries in their retirement income or financial 

benefits under the plan to any nonpecuniary objective or 

promote nonpecuniary benefits or goals unrelated to those 

financial interests.

 • The nonpecuniary objective terminology incorporates the 

standards from the broader financial factors regulation that 

was published in final form in November 2020, of which the 

proxy voting/shareholder rights rule is now a part.

 ■ Evaluate material facts that form the basis for any particular 

proxy vote or other exercise of shareholder rights.

 • The proposal had said “investigate.” The DOL replaced 

that word with “evaluate,” to remove any implication 

that the plan fiduciaries must conduct their own 

investigation at the plan’s expense. The fiduciary’s 

responsibility, said the DOL, is to “consider information 

material to a matter that is known or that is available 

to and reasonably should be known by the fiduciary,” 

which the fiduciary may satisfy by retaining a proxy 

advisory firm.

 ■ Maintain records on proxy voting activities and other 

exercises of shareholder rights.

 • Commenters had expressed concern about the 

proposal’s “particularized recordkeeping mandates,” 

which they argued were both unnecessary and costly. 

While emphasizing its view that compliance with the 

duty to monitor necessitates proper documentation 

of the activities being monitored, the DOL agreed 

that a less prescriptive approach to recordkeeping 

would be appropriate, so while it retained the general 

recordkeeping requirement, it removed the requirement 

to maintain documents necessary to demonstrate the 

basis for a particular vote. The DOL observed that the 

extent of documentation needed to satisfy the monitoring 

obligation would depend on individual circumstances, 

including the subject of the proxy vote and its potential 

economic impact. The DOL added that for SEC registered 

investment advisers, the DOL intended that the 

recordkeeping obligations under this rule be applied in a 

manner that aligns with the proxy voting recordkeeping 

obligations under the Investment Advisers Act of 1940.

 ■ Exercise prudence and diligence in the selection and 

monitoring of persons, if any, selected to advise or 

otherwise assist with exercises of shareholder rights, such 

as providing research and analysis, recommendations 

regarding proxy votes, administrative services with voting 

proxies, and recordkeeping and reporting services.

 • As a general matter, according to the preamble, 

fiduciaries will be expected to assess the qualifications 

of the provider, the quality of services offered, and the 

reasonableness of fees charged in light of the services 

provided, with due consideration of the need to avoid 

self-dealing, conflicts of interest, or other improper 

influence. The DOL added that, to the extent applicable, 

fiduciaries will be expected to review the provider’s proxy 

voting policies and/or guidelines, and to take appropriate 

action if the recommendations and other activities of the 

provider are not being carried out in a manner consistent 

with those policies and/or guidelines.

With regard to delegation, the rule further provides that where 

the authority to vote proxies or exercise shareholder rights 

is delegated to an investment manager or a proxy voting 

firm, a plan fiduciary should be responsible for prudently 

monitoring the delegated firm’s proxy voting activities and 

determining whether those activities are consistent with the 

general responsibilities described by the rule. The rule adds 

that a fiduciary may not adopt a practice of following the 

recommendations of a proxy advisory firm, or similar service 

provider, without first determining that the firm’s guidelines 
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are consistent with the fiduciary’s obligations under the rule, 

reflecting a general concern by the DOL that fiduciaries might 

be accepting advisory firms’ proxy voting policies without 

sufficient review for ERISA compliance.

In response to comments suggesting the DOL was creating 

a higher standard for fiduciary monitoring of proxy voting 

activities than would ordinarily apply under ERISA, the DOL 

eliminated a requirement to document the rationale for specific 

proxy voting decisions. But the DOL noted that an SEC rule 

requires such documentation by SEC-registered advisers, which 

it said may be helpful to the monitoring plan fiduciaries.

The DOL cautioned fiduciaries from applying an overly 

expansive view as to what would be in the economic interest 

of a plan. Avoiding costs incurred by a corporation to delay a 

shareholder meeting due to lack of a quorum could qualify, but 

“vague or speculative notions that proxy voting may promote a 

theoretical benefit to the global economy that might redound, 

outside the plan, to the benefit of plan participants would not 

be considered an economic interest under the final rule.” This 

echoes observations made in the financial factors rulemaking.

The DOL emphasized, in response to comments, that it was 

not its intention to judge the value of specific proposals or 

take a position on the merits of particular topics. Rather, its 

objective was to address the standards according to which plan 

fiduciaries must make judgments on how to vote, to ensure that 

those decisions are made in accordance with ERISA.

Safe Harbors
In a change from the proposal, the final rule takes what had 

been presented as in the nature of prescriptive requirements, 

or steps strongly suggested to meet those requirements, and 

converts them into safe harbors.
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Under this approach, the final rule permits fiduciaries to meet 

their obligations by adopting proxy voting policies, with those 

policies providing that the authority to vote a proxy is to be 

exercised pursuant to specific parameters prudently designed 

to serve the plan’s economic interest. The fiduciaries would 

then be obligated to periodically review these policies for 

continued compliance. (Periodically replaced a mandatory 

two-year minimum review schedule from the proposal, to 

avoid technical violation concerns, although the DOL noted 

its understanding that general industry practice is to review 

investment policy statements approximately every two years).

The safe harbor provision, which is intended to present a 

cost-effective alternative to retaining a proxy advisory firm to 

provide advice on each vote, permits a plan to adopt either or 

both of the following types of policies on figuring out whether 

to vote (as opposed to how to vote):

 ■ A policy to limit voting resources to particular types of 

proposals that the fiduciary has prudently determined are 

substantially related to the issuer’s business activities or 

are expected to have a material effect on the value of the 

investment.

 • The use of value of investment in place of the proposal’s 

plan investment is intended to make clear that the 

evaluation could be by an investment manager for a 

pooled fund, rather than just at the individual plan level.

 ■ A policy of refraining from voting on proposals 

or particular types of proposals when the plan’s 

holding in a single issuer relative to the plan’s total 

investment assets is below a quantitative threshold, 

which threshold the fiduciary prudently determines, 

considering its percentage ownership of the issuer and 

other relevant factors, is sufficiently small that the 

matter is not expected to have a material effect on the 

plan’s investment performance—or, in the case of an 

investment manager, on the investment performance of 

assets under management.

 • The DOL declined to set or suggest a cap on percentage 

ownership to use for this safe harbor, not having received 

sufficient information from the comments to do so.

 • This safe harbor also does not specify a performance 

period for determining whether a material effect exists, 

leaving it to the fiduciary to prudently determine an 

appropriate performance period to use in this policy.

 • In response to comments, the DOL did not retain a third 

proposed policy approach—voting in accordance with 

management recommendations—due to concerns about 

whether management could be assumed to be acting in a 

plan’s best interest.
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However, these policies must be subject to a prudence override. 

The rule adds that no proxy voting policies can preclude 

submitting a proxy vote when the fiduciary “prudently 

determines that the matter being voted upon is expected 

to have a material effect on the value of the investment 

or the investment performance of the plan’s portfolio (or 

investment performance of assets under management in the 

case of an investment manager) after taking into account 

the costs involved,” or preclude refraining from voting when 

the fiduciary “prudently determines that the matter being 

voted upon is not expected to have such a material effect after 

taking into account the costs involved.” While this suggests a 

variation on the more prescriptive cost-benefit approach that 

was being eliminated, the DOL described its intent as being to 

protect fiduciaries by shielding them from liability to the extent 

they deviate from policies adopted pursuant to the safe harbors 

based on specific facts and circumstances.

Allocation of Proxy Voting Responsibility 
The rule incorporates prior guidance on which of a plan’s 

fiduciaries is responsible for voting proxies or exercising other 

shareholder rights. The general rule, which follows from the 

statute, is that the plan’s trustee is responsible for exercising 

shareholder rights, except to the extent that either:

 ■ The trustee is subject to the directions of a named fiduciary 

pursuant to ERISA Section 403(a)(1).

 ■ The power to manage, acquire, or dispose of the relevant 

assets has been delegated by a named fiduciary to one or 

more investment managers pursuant to ERISA Section 403(a)

(2).

Further, where a delegation has been made to an investment 

manager, the investment manager has exclusive authority to 

vote proxies or exercise other shareholder rights, except to the 

extent the plan, trust document, or investment management 

agreement expressly provides that the responsible named 

fiduciary has reserved to itself (or to another named fiduciary 

so authorized by the plan document) the right to direct a plan 

trustee in this regard.

Notably, though, the rule does not apply to voting, tender, and 

similar rights that are passed through to plan participants and 

beneficiaries, as may be the case for company stock or mutual 

fund shares in a participant-directed individual account plan, 

such as a 401(k) plan or employee stock ownership plan. The 

DOL acknowledged in response to comments that the rule was 

not intended to address pass-through voting. However, the 

DOL added that this “should not be read as an indication that 

plan trustees and other plan fiduciaries do not have fiduciary 

obligations with respect to such practices,” describing its prior 

guidance in this area, including its 404(c) regulation.

Mutual Funds
Some of the commenters raised questions on how the rule 

applies to mutual funds in which ERISA plans have invested:

 ■ Proxy voting by mutual funds. In response to requests to 

do so, the DOL confirmed that the rule does not apply to 

the exercise of shareholder rights on securities owned or 

held by mutual funds because ERISA does not govern the 

management of mutual fund assets.

 ■ Plan fiduciary review of mutual fund proxy voting 

practices. One commenter asked about the standards that 

apply to plan fiduciaries in reviewing, analyzing, or making 

judgments on mutual fund proxy voting practices with 

respect to securities owned or held by the mutual fund. 

The DOL said that these issues are outside the scope of this 

rule, but rather are part of the investment duties of plan 

fiduciaries in deciding whether to invest in a particular 

mutual fund, as addressed by the broader financial factors 

regulation. The DOL noted that “[w]hether a particular 

[mutual] fund’s proxy voting activities would constitute a 

pecuniary factor and, if so, how much weight it should be 

given in an investment decision, are factual questions that 

should be resolved by the responsible fiduciary based on 

surrounding circumstances.”

 ■ Voting proxies of mutual funds. Because the rule, by its 

terms, covers the exercise of proxy voting and shareholder 

rights for shares of stock, which could be read to exclude 

mutual fund investments, some have questioned whether 

the new rules would apply to voting proxies on mutual 

fund shares. However, in response to comments about the 

impact of the rule on the ability to achieve a quorum at fund 

shareholder meetings, the DOL responded that the changes 

from the proposal significantly eliminated any provisions 

that might impede achieving a quorum for shareholder 

meetings, “including those held by funds,” and noted that 

the safe harbors are sufficiently flexible to permit policies 

that allow voting proxies for fund shares while refraining 

from voting other types of shares. Implicit in these 

statements is the DOL’s view that the rule applies to the 

voting of mutual fund proxies.

A potential issue flagged in the proposal … 
had been circumstances in which a pooled 

investment fund has in place an investment 
policy statement that conflicts with the 
policies of one or more plan investors.



Pooled Investment Funds Subject to ERISA
A potential issue flagged in the proposal (also discussed in 

prior guidance) had been circumstances in which a pooled 

investment fund has in place an investment policy statement 

that conflicts with the policies of one or more plan investors. 

Despite requests to remove this provision, the final rule, like 

the proposal, requires the fund manager to reconcile conflicting 

investment policies as much as possible and, in the case of 

proxy voting, to the extent permitted by applicable law, to 

vote (or abstain from voting) proxies to reflect individual plan 

investor policies in proportion to each plan’s economic interest 

in the fund.

However, again like the proposal and also consistent with 

prior guidance, the rule provides that the fund manager may 

require investing plans to accept the manager’s investment 

policy statement, including any proxy voting policy, before they 

are allowed to invest. This is consistent with current general 

practice in the industry. The rule adds that, in such cases, the 

fiduciaries of the investing plans must assess whether the 

manager’s investment policy statement and proxy voting policy 

are consistent with Title I of ERISA and this rule before deciding 

to retain the manager and invest in the fund.

Effective/Applicability Dates
The proxy voting/shareholder rights rule went into effect, 

and generally became applicable, on January 15, 2021. There 

are three exceptions to this date, for which compliance is not 

required until January 31, 2022:

 ■ Plan fiduciaries responsible for proxy voting/shareholder 

rights must (A) evaluate material facts that form the basis 

for any particular proxy vote or other exercise of shareholder 

rights, and (B) maintain records on these activities. 

However, this extended applicability date is not available 

to investment advisers subject to the new SEC proxy voting 

rule, based on the DOL’s view that its new rule is consistent 

with the SEC rule.

 ■ A plan fiduciary may not adopt a practice of following 

recommendations of a proxy advisory or similar firm without 

first determining that the firm’s proxy voting guidelines are 

consistent with the new DOL rule.

 ■ An investment manager of a pooled investment fund must 

reconcile or follow, to the extent possible, the conflicting 

proxy voting and other investment policies of the ERISA 

plans that invest in the fund.

Observations
The final rule, while retaining the basic goal of emphasizing 

the importance of voting proxies and exercising shareholder 

rights in accordance with a plan’s economic interests, has been 

substantially revised to address the key concerns expressed in 

the comments. By changing from a prescriptive approach to a 

largely principles-based approach, the DOL has mitigated many 

of the main problems, burdens, and cost drivers identified in 

comments on the proposal. Among other things, this approach 

has permitted the Office of Management and Budget to change 

the designation of the rule from being economically significant 

in the proposal, by reason of likely having an annual effect 

on the economy of $100 million or more, to no longer being 

economically significant in the final.

In many respects, the final rule may be viewed as more 

consistent with general industry practices that have 

developed based on prior DOL guidance. That said, some 
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have expressed concerns about potentially burdensome 

aspects of the rule, specifically the explicit recordkeeping and 

monitoring requirements, as well as the pooled investment 

funds provision. While these can be traced to prior guidance, 

their current formulation may merit additional attention to 

ensure compliance.

The specific new rules that fiduciaries will want to consider 

addressing, which have the benefit of an extended applicability 

date, are as follows:

 ■ Evaluating material facts of proxy votes or other 

shareholder rights and keeping records of having 

done so (unless already subject to SEC requirements in 

that regard). Plan fiduciaries and investment managers 

responsible for proxy voting will want to review their proxy 

voting processes and procedures for compliance with the 

new rules and, if not already in place, develop a process for 

any necessary recordkeeping.

 ■ Oversight over the guidelines followed by proxy 

advisory firms. While plan fiduciaries may already conduct 

these types of reviews when hiring proxy advisers, they 

will want to revisit their approaches to doing so in light 

of the new rules, and carry out guideline reviews for their 

current proxy advisers to ensure that these have been done 

in accordance with the new rule and are appropriately 

documented.

 ■ Ability of plan asset fund managers to require plan 

investors to agree to the manager’s investment guidelines, 

including proxy voting guidelines, which as such would 

overrule the plans’ possibly conflicting investment 

guidelines with respect to their assets invested in the fund. 

In our experience, the fund documents for those funds 

treated as holding ERISA plan assets, such as bank collective 

investment trusts, typically have language to the effect 

that the fund documents supersede the plan documents 

with respect to the plan’s assets invested in the fund, in 

either the fund’s governing document or the investors’ 

subscription or participation agreements, or both. But in 

view of the new rule, fund managers will want to confirm 

that the language in their documents is sufficiently specific 

to address investment guidelines generally and proxy voting 

guidelines specifically and supplement the language as 

appropriate. Plan asset fund managers will also want to 

review their proxy voting policies for compliance with the 

final rule.

Moreover, given the increased focus on proxy voting by 

regulators in general, now is a good time for ERISA plan 

fiduciaries to review and update their current proxy voting 

policies for compliance with the final rule, as well as the SEC’s 

guidance if applicable.

Because the rule took effect before President Joseph Biden’s 

inauguration on January 20, 2021, any changes by the 

new administration would require notice-and-comment 

rulemaking—a process likely to require at least three to six 

months. As such, it would seem reasonable for plan fiduciaries 

and investment management firms to prepare for compliance 

with the rule, under the assumption that it will remain in effect 

in its current form for the foreseeable future.

Comparison of DOL Final Proxy Voting Regulation to 
SEC Proxy Voting Guidance for Investment Advisers
The chart below compares the requirements in the DOL’s 

final regulation on Fiduciary Duties Regarding Proxy Voting 

and Shareholder Rights (DOL Final Regulation) for ERISA plan 

fiduciaries to the SEC’s 2019 Guidance Regarding Proxy Voting 

Responsibilities and 2020 Supplement to Commission Guidance 

Regarding Proxy Voting Responsibilities of Investment Advisers 

(SEC Guidance), and is intended to assist SEC-registered 

investment advisers in evaluating the DOL rule as it would 

apply to discretionary proxy voting services to their ERISA 

plan clients.4

4. Copyright Morgan, Lewis & Bockius LLP.
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ISSUE: APPLICABILITY

DOL Final Regulation SEC Guidance Observations

Decisions with respect to the 
management of shareholder rights, 
such as the right to vote proxies with 
respect to shares of stock held by 
ERISA-covered employee benefit plans.

Does not apply to voting, tender, and 
similar rights with respect to such 
securities that are passed through 
pursuant to the terms of an individual 
account plan to participants and 
beneficiaries with accounts holding 
such securities.

Decisions regarding voting of equity 
securities by investment advisers for 
their clients.

The DOL Final Regulation applies to 
ERISA plan fiduciaries, but not to IRAs 
or other non-ERISA accounts.

In the preamble to the final rule, the 
DOL clarified that the regulation would 
not apply to a mutual fund manager’s 
proxy voting decisions because mutual 
fund management is not regulated by 
ERISA. However, the DOL suggested 
that ERISA plan fiduciaries consider 
mutual funds’ proxy voting policies 
when deciding whether to invest 
in a mutual fund. In contrast to the 
proposed rule, the DOL’s statements 
suggest its view that the final rule 
applies to a fiduciary’s decisions to vote 
proxies with respect to mutual fund 
shares held by a plan.

The SEC Guidance applies broadly to 
votes with respect to equity securities 
by SEC-registered investment advisers 
on behalf of clients, without regard to 
the type of client account.

ISSUE: STANDARD OF CARE

Fiduciary under ERISA: Must act 
prudently and solely in the interests of 
the plan’s participants and beneficiaries 
and for the exclusive purpose of 
providing benefits to participants and 
beneficiaries and defraying reasonable 
plan expenses.

Fiduciary under Advisers Act: Must act 
in the best interest of the client and 
must not place the investment adviser’s 
own interests ahead of the client.

While proxy voting is subject to 
a “fiduciary standard” under both 
rulesets, there are some differences in 
fiduciary obligations under ERISA and 
the Advisers Act.

While not discussed in the DOL Final 
Regulation, which is focused on duty of 
prudence and loyalty issues, the ERISA 
prohibited transaction rules—and their 
restrictions on conflicts of interest—
would also apply.
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ISSUE: DUTY OF CARE

DOL Final Regulation SEC Guidance Observations

Act prudently. Must evaluate 
material facts that form the basis 
for any particular voting decision 
or other exercise of shareholder 
rights. Consider any costs involved.

Must have a reasonable understanding of 
the client’s objectives and must make voting 
determinations that are in the client’s best 
interest.

Should conduct an investigation reasonably 
designed to confirm the information used to 
make voting determinations is accurate and 
complete.

May agree that the investment adviser would 
not exercise voting authority in circumstances 
under which voting would impose costs, such as 
opportunity costs for the client resulting from 
restricting the use of securities for lending in 
order to preserve the right to vote, or on certain 
types of matters where the cost of voting would 
be high, or the benefit to the client would be 
low.

Adviser must adopt policies and procedures 
reasonably designed to ensure it votes proxies 
in its clients’ best interest.

Adviser should also consider whether certain 
types of matters may necessitate that the 
adviser conduct a more detailed analysis than 
what may be entailed by application of its 
general voting guidelines, to consider factors 
particular to the issuer or the voting matter 
under consideration.

When determining whether to conduct such an 
issuer-specific analysis, or an analysis specific 
to the matter to be voted on, an investment 
adviser should consider the potential effect of 
the vote on the value of a client’s investments.

An investment adviser should consider 
identifying in its voting policy the factors that 
it will consider in determining which matters 
require company-specific evaluation, and how it 
will evaluate voting decisions on such matters.

Both rulesets require the fiduciary 
to make determinations based on 
the facts at issue in a proxy vote.

Intending to clarify that plan 
fiduciaries can rely on prudently 
selected and monitored proxy 
advisory firms, the DOL amended 
the requirement in the proposal 
that the plan fiduciary must 
investigate material facts to require 
the fiduciary to evaluate material 
facts.

ERISA’s “prudence” is generally 
viewed as a “higher” standard, 
though from a practical perspective 
it is unclear what additional 
procedures and diligence the 
ERISA standard would require over 
the Advisers Act duty of care.

The SEC would permit the client 
and adviser to agree to the extent 
to which costs and benefits should 
be considered in a decision to vote 
proxies.
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ISSUE: DUTY OF LOYALTY/CONFLICTS

DOL Final Regulation SEC Guidance Observations

Act solely in the economic interest 
of the plan and its participants. Not 
subordinate the interests of the 
participants and beneficiaries in their 
retirement income or financial benefits 
under the plan to any nonpecuniary 
objective, or promote nonpecuniary 
benefits or goals unrelated to those 
financial interests of the plan’s 
participants and beneficiaries.

Adviser must provide full and fair 
disclosure of conflicts of interest. 
Adviser must make full and fair 
disclosure of all material facts relating 
to the advisory relationship. Adviser 
must eliminate or at least expose 
through full and fair disclosure all 
conflicts of interest which might 
incline adviser—consciously or 
unconsciously—to render advice that is 
not disinterested. Adviser must obtain 
informed consent of disclosed conflicts 
and information from its clients.

Where the SEC Guidance permits 
advisers to disclose and obtain consent 
to conflicts of interest, the DOL would 
require any votes to be solely in the 
interest of the plan and its participants. 

The DOL Final Regulation does not 
permit fiduciaries to exercise proxy 
voting rights with the goal of advancing 
nonpecuniary goals unrelated to 
the financial interests of the plan’s 
participants and beneficiaries. In 
contrast, the Advisers Act standards 
would generally allow clients and 
advisers to define proxy voting 
objectives by agreement, subject to full 
and fair disclosure.

ISSUE: PER SE OBLIGATION BASED ON ECONOMIC INTEREST

Plan sponsor/named fiduciaries can 
delegate proxy voting responsibilities, 
including to nondiscretionary advisers 
and consultants and to discretionary 
managers. Where a named fiduciary 
delegates discretionary authority to 
manage plan assets to an investment 
manager, the presumption is that 
authority over proxy voting is delegated 
as well, unless expressly reserved to 
another identified party.

Similarly, clients and advisers can agree 
to the scope of the adviser’s proxy 
voting authority. Absent an express 
agreement to a narrower scope, the 
adviser’s proxy voting authority is 
implied when it has discretion over the 
management of client assets.

Both allow the fiduciary to delegate its 
proxy voting duties, to define the scope 
of authority by express agreement, and 
imply authority where the adviser has 
discretion (unless otherwise agreed).
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ISSUE: REQUIREMENTS FOR DELEGATING RESPONSIBILITY

DOL Final Regulation SEC Guidance Observations

Must exercise prudence and 
diligence in the selection and 
monitoring of persons selected to 
advise and assist with proxy voting 
(including providers of research, 
analysis, recommendations, and 
administrative, recordkeeping and 
reporting services). Fiduciary may 
not adopt a practice of following 
the recommendations of a proxy 
advisory firm or other service 
provider without a determination 
that such firm or service provider’s 
proxy voting guidelines are 
consistent with the fiduciary’s 
obligations. Where discretionary 
authority is delegated, the 
responsible plan fiduciary must 
prudently monitor the proxy voting 
activities of such investment 
manager or proxy advisory firm 
and determine whether such 
activities are consistent with the 
requirements of this rule.

If using a proxy advisory firm, must still make 
voting determinations in the client’s best 
interest, and disclose conflicts and obtain 
informed consent. In order to meet these 
obligations, adviser should, among other things:

 • Review proxy advisory firm’s policies and 
procedures

 • Implement policies and procedures to 
identify and evaluate the proxy advisory 
firm’s conflicts of interest, and ability to 
recommend or execute votes as instructed

• Consider whether the proxy advisory firm 
appropriately updates its methodologies, 
guidelines, and voting recommendations

• Evaluate whether the proxy advisory 
firm has the capacity and competency to 
adequately analyze matters for which the 
adviser is responsible for voting

• Consider third-party information sources 
used by the proxy advisory firm

• Review proxy advisory firm’s permitted use 
of automated or prepopulated votes, and 
conduct a periodic sampling of prepopulated 
votes provided by the proxy advisory firm

• Disclose to clients the role of automated 
voting

Both rulesets impose supervisory 
requirements on the delegating 
fiduciary. 

ERISA fiduciaries may want to 
consider the SEC’s guidance 
in determining an appropriate 
process for meeting their duties 
with respect to selecting and 
monitoring proxy advisers and 
managers, and what additional 
steps may be required to satisfy 
the prudence obligation.

Although the DOL agrees that 
it would be important for a 
fiduciary to consider the proxy 
advisory firm’s conflict of interest 
disclosure required under recent 
SEC guidance, and that a fiduciary 
should consider whether potential 
conflicts may affect the quality of 
services to be provided, the DOL 
does not believe it appropriate to 
expressly require review of such 
disclosure because the provision 
could become outdated as 
disclosure obligations change over 
time.
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ISSUE: PERMITTED POLICIES

DOL Final Regulation SEC Guidance Observations

Subject to the requirement to 
periodically review the proxy voting 
policy and the ability to prudently 
design specific parameters to serve 
the plan’s economic interest, fiduciary 
may adopt the following optional 
policies that do not establish minimum 
requirements or the exclusive means 
for satisfying these responsibilities:

• Focus resources on types of 
proposals that are substantially 
related to the issuer’s business 
activities or are expected to have a 
material effect on the value of the 
investment

• Refrain from voting on proposals 
where the plan’s holdings are below 
a quantitative threshold, such that 
its vote is not expected to have a 
material effect on the investment 
performance

• No policies shall preclude submitting 
a proxy vote when the fiduciary 
prudently determines that the 
matter being voted on is expected to 
have a material effect on the value 
of the investment or the investment 
performance of the plan’s portfolio, 
or refrain from voting when the 
fiduciary prudently determines that 
the matter being voted upon is not 
expected to have such a material 
effect after taking into account the 
costs involved

Subject to full and fair disclosure and 
informed consent:

 • Vote in accordance with 
recommendations of the 
management of the issuer, subject 
to conditions requiring additional 
analysis because of heightened 
management conflicts, or where the 
matter is of particular interest to the 
client

• Focus resources on types of 
proposals based on the client’s 
preferences, such as those 
substantially related to the 
corporation’s business activities

• Refrain from voting where the cost 
of voting would be too high or 
would not be reasonably expected 
to have a material effect on the 
client’s investment

• Vote in favor of all proposals 
made by particular shareholder 
proponents

The DOL Final Regulation was 
modified to create safe harbors for plan 
fiduciaries, providing more flexibility. 
The DOL made this change to address 
concerns raised by commenters that 
the requirements would potentially 
increase costs and liability exposure 
along with creating difficult 
circumstances of determining whether 
a matter would have an economic 
impact, and that the fiduciary might 
prudently determine that there are 
risks to plan investments that could 
result from not voting even when the 
matter being voted upon itself would 
not have an economic impact.

Note that the DOL’s safe harbors are 
different from the policies highlighted 
in the SEC Guidance.
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ISSUE: POOLED INVESTMENT VEHICLES

DOL Final Regulation SEC Guidance Observations

Investment manager of a plan asset 
pooled investment vehicle must 
reconcile conflicting policies of 
plan investors and vote proxies in 
proportion to each plan’s economic 
interests in the investment vehicle 
(consistent with its duty to follow 
any particular policy only to the 
extent consistent with ERISA). 
Alternatively, the manager can 
require investing plans to adopt 
the manager’s policy statement, 
but then the responsible fiduciaries 
for the investing plans must assess 
whether the manager’s policy are 
consistent with ERISA and the DOL 
Proxy Proposal before retaining the 
manager.

Where an investment adviser 
undertakes proxy voting 
responsibilities on behalf of multiple 
funds, pooled investment vehicles, 
or other clients, it should consider 
whether it should have different 
voting policies for some or all of 
these different funds, vehicles, or 
other clients, depending on the 
investment strategy and objectives 
of each.

Both rulesets raise the prospect of the 
investment manager/adviser possibly having 
to operate under different and potentially 
conflicting proxy voting policies, but the SEC 
Guidance appears to leave this more to the 
judgment of the investment adviser.

As a practical matter, managers of pooled 
investment vehicles generally require 
investors to agree to the manager’s voting 
policy, but the DOL Final Regulation 
potentially imposes a greater burden on 
investing plan fiduciaries in deciding whether 
to accept such provisions.

The DOL noted that commenters did not 
question whether an ERISA fiduciary should 
assess an investment manager’s investment 
policy statement for consistency with ERISA 
prior to accepting it.
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ISSUE: DOCUMENTATION AND RECORDKEEPING REQUIREMENTS

DOL Final Regulation SEC Guidance Observations

Maintain records on proxy voting 
activities and other exercises of 
shareholder rights.

Fiduciary must review and document 
adequacy of voting policies and 
procedures at least annually, to ensure 
they have been formulated reasonably 
and implemented effectively.

Maintain records documenting 
the annual review of policies and 
procedures.

The DOL Final Regulation imposes 
a less prescriptive approach to 
recordkeeping obligations than the 
proposal. As a general matter, the 
DOL stated that ERISA’s prudence 
obligation carries with it a requirement 
to maintain records and document 
fiduciaries’ decisions. But the DOL 
removed the obligation to maintain 
records for specific proxy votes.

The DOL noted that SEC Rule 204-2 
requires investment advisers to 
maintain a record of each proxy 
vote cast on behalf of a client, retain 
documents created by the adviser that 
were material to a decision on how 
to vote or that memorialize the basis 
for that decision, and maintain each 
written client request for information 
on how the adviser voted proxies on 
behalf of the client and any written 
response by the investment adviser to 
any (written or oral) client request for 
information on how the adviser voted 
proxies on behalf of the requesting 
client. The DOL suggested that these 
requirements may be helpful to 
responsible plan fiduciaries in fulfilling 
their monitoring requirements.5 

This article does not constitute legal advice or create an attorney-client relationship. Prior results do not guarantee similar outcomes.
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Michael B. Richman, a partner at Morgan Lewis, counsels clients on 
the fiduciary responsibility rules under ERISA, including the ERISA 
prohibited transaction rules. He advises plan sponsors on investment 
matters for defined benefit and defined contribution plans. He also 
counsels banks, investment adviser firms, and broker-dealer firms 
on ERISA compliance for ERISA plan separately-managed accounts, 
collective investment funds, private funds, and other arrangements. 
Additionally, he provides guidance to IRA custodians on permissible 
IRA investments and investment restrictions.

Julie K. Stapel, a partner at Morgan Lewis, helps employee benefit 
plan sponsors and financial service providers with the investment 
and management of employee benefit plan assets. She advises 
clients on ERISA fiduciary and prohibited transaction rules and their 
impact on investment products and services, and helps those clients 
use investment documentation and other tools to manage potential 
fiduciary risks while providing top-quality benefits and services. She 
also works with plan sponsors and financial service providers to 
address ERISA–related compliance issues.

Craig A. Bitman, a partner at Morgan Lewis, provides clients with 
a range of knowledge and skills in all aspects of employee benefits 
and executive compensation law, and he also practices in the firm’s 
institutional investor and private investment funds practices. Craig 
leads the firm’s employee benefits and executive compensation 
practice and has served as a member of the firm’s advisory board. 
He spends a significant percentage of his time devoted to assisting 
clients with complying with ERISA’s complex fiduciary duties.

Lindsay B. Jackson, a partner at Morgan Lewis, counsels broker-
dealers, investment advisers, banks, insurance companies, 
institutional investors (including ERISA plan fiduciaries), and 
various intermediaries on the standards applicable to designing and 
providing advisory, brokerage, banking, custodial, and administrative 
products, and service offerings. Lindsay has in-depth knowledge 
of the developing rules and market practices in the distribution of 
advice products, services, and offerings to retail investors, including, 
in particular, those investing through IRAs, SEPs, SIMPLES, 403(b) 
plans, and ERISA plans.

Daniel R. Kleinman, a partner at Morgan Lewis, advises businesses 
on the fiduciary responsibilities provisions (Title I) of ERISA. He also 
counsels these clients on related tax, corporate, and securities laws 
in connection with the structuring and marketing of investment 
products (including private equity and hedge funds) and financial 
services to employee benefits plans. Additionally, Daniel handles 
issues related to the regulation of broker-dealers and investment 
advisers under U.S. federal and state securities laws.

Natalie R. Wengroff, an associate at Morgan Lewis, advises 
financial institutions on compliance with U.S. state and federal 
regulation, including fiduciary responsibilities and ERISA matters. 
She also advises broker-dealers and investment advisors regarding 
their obligations under federal securities laws and self-regulatory 
organization rules such as Financial Industry Regulatory Authority.

RESEARCH PATH: Employee Benefits & Executive 
Compensation > Trends & Insights > First Analysis > Articles

To review previous editions of the Practical 
Guidance Journal, follow this link to the archive.

https://www.lexisnexis.com/lexis-practical-guidance/profiles/michael-b-richman
https://www.lexisnexis.com/lexis-practical-guidance/profiles/julie-k-stapel-
https://www.lexisnexis.com/lexis-practical-guidance/profiles/craig-a-bitman
https://www.lexisnexis.com/lexis-practical-guidance/profiles/lindsay-b-jackson
https://www.lexisnexis.com/lexis-practical-guidance/profiles/daniel-r-kleinman
https://advance.lexis.com/api/permalink/d5914785-d8c8-4d14-be1e-32eaecb4be2a/?context=1000522
https://advance.lexis.com/api/permalink/d5914785-d8c8-4d14-be1e-32eaecb4be2a/?context=1000522
https://www.lexisnexis.com/lexis-practical-guidance/the-journal/b/pa/p/archive-page


86 www.lexisnexis.com/PracticalGuidance-Product

A NATIONWIDE LOCKDOWN IMPOSED IN RESPONSE TO 
the COVID-19 crisis in Malaysia created difficulty for members 
of the legal community in accessing legal content outside of their 
office settings. LexisNexis Malaysia designed a website to allow 
complimentary access to the Malayan Law Journal Unreported and 
Unannotated Statutes of Malaysia. The website saw 220,000 visits 
during the lockdown.

“Our movements may be curtailed, but the rule of law must not,” 
said Gaythri Raman, managing director of LexisNexis Southeast Asia. 

“We saw a clear need to ensure that those who needed primary law 
reference materials from their homes would have it during this time 
of uncertainty and disruption.”

LexisNexis Legal & Professional and the National Bar Association 
signed an agreement pledging to support the missions and goals of 
both organizations, including programs to combat systemic racism 
and racial inequality, support the rule of law, and protect voter 
rights, particularly in light of the COVID pandemic. 

“We are absolutely delighted by our global partnership with 
LexisNexis,” said CK Hoffler, president of the National Bar 
Association. “Indeed, the best way to work to eradicate racism 
and disparities is to collaborate with social justice groups equally 

committed to their eradication and whose vision is to create a 
stronger global environment devoid of racial disparity. The NBA is 
committed to closing the racial divide and is thrilled that LexisNexis 
has embraced our programmatic initiatives to progress voter rights 
and police reform and to support communities most affected 
by COVID.”

LexisNexis worked with the International Bar Association, the 
Commonwealth Lawyers Association, and the European Law 
Students Association on webinars on a variety of topics, including 
the rule of law in the time of COVID and how to address allegations 
of police misconduct. More than 16,000 lawyers and law students 
from 60 countries attended the webinars.

“LexisNexis is increasingly recognized as a major force, thought leader, 
and driver of the rule of law around the world,” Ian McDougall, 
executive vice president and general counsel for LexisNexis Legal & 
Professional and president of the LexisNexis Rule of Law Foundation 
said about the company’s recent efforts. “We are making a huge 
difference step by step.” 

Additional information about the foundation is available at https://
www.lexisnexisrolfoundation.org/.

LexisNexis Joins in Efforts to 
Support Rule of Law During 
Pandemic, Racial Activism 

The COVID-19 pandemic and allegations of systemic racism have enhanced the 
need for efforts to uphold the rule of law, both in the United States and abroad. 
LexisNexis has paired with several organizations to address emerging issues 
related to the pandemic and calls for racial equality.

Advancing the Rule of Law

LexisNexis Joins in Efforts to 
Support Rule of Law During 
Pandemic, Racial Activism 
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