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DEPARTMENT OF HOMVELAND SECURI TY

Bur eau of Custons and Border Protection

Designating Aliens For Expedited Renoval
AGENCY: Bureau of Custons and Border Protection, DHS

ACTI ON: Noti ce.

SUMMARY: This notice authorizes the Departnment of Honel and Security to
pl ace in expedited renoval proceedings any or all nenbers of the
following class of aliens: Aliens determned to be inadm ssi bl e under
sections 212(a)(6)(C or (7) of the Immgration and Nationality Act who
are present in the U S wthout having been adnmitted or parol ed
follow ng inspection by an imm gration officer at a designated port-of -
entry, who are encountered by an immgration officer within 100 air
mles of the U S international |and border, and who have not
established to the satisfaction of an immigration officer that they
have been physically present in the U S. continuously for the fourteen-
day (14-day) period imediately prior to the date of encounter. DHS
bel i eves that exercising its statutory authority to place these

i ndividuals in expedited renoval proceedings will enhance nationa
security and public safety by facilitating pronpt immgration

determ nations, enabling DHS to deal nore effectively with the | arge
vol ume of persons seeking illegal entry, and ensure renoval fromthe
country of those not granted relief, while at the sanme tine protecting
the rights of the individuals affected.
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DATES: This notice is effective on August 11, 2004.

ADDRESSES: Pl ease submit witten comments to: Regul ati ons Branch
Ofice of Regulations and Rulings, Bureau of Custons and Border
Protection, 1300 Pennsyl vania Avenue, NW, Washi ngton, DC 20229. See
SUPPLEMENTARY | NFORVATI ON section for nore details on subm ssion of
comment s.

FOR FURTHER | NFORVATI ON CONTACT: Dana E. Graydon, Acting Associate
Chief, Ofice of Border Patrol, U S. Custons and Border Protection, 1300



Pennsyl vania Ave., NW, Suite 6.5-E, Washington, DC 20229,
dana. graydon@lhs. gov, 202-344-3153.

SUPPLEMENTARY | NFORVATI ON: Pl ease submit witten comments, original and
two copies, to the address |isted above on or before after Cctober 12,
2004. Submitted commrents may be inspected at the O fice of Regul ations
and Rulings, Bureau of Custons and Border Protection, 799 9th Street,
NW, Washi ngton, DC, during regul ar business hours. Arrangenents to

i nspect submitted coments shoul d be made in advance by calling M.
Joseph d ark at (202) 572-8768.

Section 302 of the Illegal Immgration Reformand | nm grant
Responsibility Act of 1996 (IIRIRA), Public Law 104-208, Div. C, 110
Stat. 3009-546, anended section 235(b) of the Inmgration and
Nationality Act (" Act''), 8 U S C 1225(b), to authorize the Attorney
Ceneral (now the Secretary of Honel and Security as designated under the
Honel and Security Act of 2002) to renove, w thout a hearing before an
immgration judge, aliens arriving in the U S. who are inadm ssible
under sections 212(a)(6)(C or 212(a)(7) of the Act, 8 U S.C
1182(a) (6) (C) and 1182(a) (7). Under section 235(b)(1) of the Act, 8
U S.C. 1225(b)(1), expedited rempval proceedings may be applied to two
categories of aliens. First, section 235(b)(1)(A)(i) of the Act, 8
US. C 1225(b)(1)(A) (i), permts expedited renoval proceedings for
aliens who are ““arriving in the United States.'' "“Arriving aliens'
are defined by regulation to nean " an applicant for adm ssion com ng
or attenpting to conme into the United States at a port-of-entry, or an
alien seeking transit through the United States at a port-of-entry, or
an alien interdicted in international waters and brought into the
United States by any neans whether or not to a designated port-of-
entry.'' (8 CFR 1.1(q)). Cuban citizens who arrive at U S. ports-of-
entry by aircraft are exenpted fromthis first category of aliens
subject to expedited rempoval under section 235(b)(1)(F) of the Act, 8
U S.C 1225(b)(1)(F). Second, section 235(b)(1)(A)(iii) of the Act, 8
US. C 1225(b)(1)(A)(iii), permts the Attorney CGeneral (now the
Secretary of Homel and Security), in his or her sole and unrevi ewabl e
di scretion, to designate certain other aliens to whomthe expedited
renoval provisions may be applied. Section 235(b)(1)(A)(iii), 8 US.C
1225(b) (1) (A) (iii), authorizes the Secretary to apply (by desi gnation)
expedited renmoval proceedings to aliens who arrive in, attenpt to
enter, or have entered the U S. w thout having been admtted or parol ed
follow ng inspection by an imm gration officer at a designated port-of -
entry, and who have not established to the satisfaction of the
immgration officer that they have been physically present in the US
conti nuously for the two-year period imediately prior to the date of
determ nation of inadm ssibility.

By statute, an alien present in the U S. who has not been admitted
shal |l be deened for purposes of the Act to be an applicant for
adm ssion. 8 U S.C 1225(a), section 235(a)(1l) of the Act. Once
al i enage has been established, an alien applicant for adm ssion has the
burden of establishing that he or she is clearly and beyond doubt
entitled to be admtted and is not inadm ssible under section 212 of
this Act. Aliens who have not been adnmitted or paroled and who are
subject to expedited renpval under this designation have the burden of
proof to show affirmatively that they are not inadm ssible and have
mai nt ai ned the required continuous physical presence in the U S. Any
absence fromthe U S. shall serve to break the period of continuous



physi cal presence. 8 CFR 235.3(b)(1)(ii).

Pursuant to 8 CFR 235.3(b)(1)(ii) (62 FR 10312, 10355, March 6,
1997), the Attorney Ceneral provided that her designation authority
woul d be exercised by the Conm ssioner of the forner Immgration and
Natural i zation Service (INS). Pursuant to sections 102(a), 441, 1512(d)
and 1517 of the Homel and Security Act of 2002, Public Law 107-296, 116
Stat. 2310, 6 U.S. C 112, 251, 552(d), 557, and 8 CFR 2.1, the
authority of the Attorney General and the Conmi ssioner of the INS in
accordance with 8 U S.C. 235(b)(1)(A)(iii) and 8 CFR 235.3(b) (1) (ii),
respectively, was transferred to the Secretary of Homel and Security,
and references to the Attorney CGeneral or the Conm ssioner in the
statute and regul ations are deened to refer to the Secretary.

DHS has a pressing need to inprove the security and safety of the
nation's land borders, and expandi ng expedited removal between ports of
entry will provide DHS officers with a valuable tool to neet that
objective. Presently DHS officers cannot apply expedited renova
procedures to the nearly 1 million aliens who are apprehended each year
in close proximty to the borders after illegal entry. It is not
logistically possible for DHSto initiate formal renoval proceedi ngs
agai nst all such aliens. This is primarily a problem al ong the southern
border, and thus the majority of such aliens are Mexican nationals, who
are ““voluntarily'' returned to Mexico without any formal renobva
order. Based upon anecdotal evidence, nmany of those who are returned to
Mexi co seek to reenter the U S. illegally, often within 24 hours of
bei ng voluntarily returned (it is not unconmon for DHS officers to
apprehend the sane individual many tinmes over a span of severa
nmont hs). On the southern | and border with Mexico, those aliens who are
appr ehended who are not Mexican nationals cannot be returned to Mexico
Currently, non-Mexican nationals who are inadni ssible may be
voluntarily returned to their country of citizenship or nationality via
aircraft, or placed in formal renoval proceedi ngs under section 240 of
the Act. Because DHS | acks the resources to detain all third-country
nationals (aliens who are neither nationals of Mexico nor Canada) who
have been apprehended after illegally crossing into the U S. from both
the northern and southern | and borders, nmany of these aliens are
released in the U S. each year with a notice to appear for renpva
proceedi ngs. Many of these aliens subsequently fail to appear for their
renoval proceedings, and then di sappear in the U S

Wthout limting its ability to exercise its discretion in the
event of a national emergency, other unforeseen events, or a change in
ci rcunstances, DHS plans under this designation as a matter of
prosecutorial discretion to apply expedited renmoval only to (1) third-
country nationals and (2) to Mexican and Canadi an nationals with
histories of crimnal or immgration violations, such as smuggl ers or
al i ens who have made nunerous illegal entries. W recognize that
certain aliens, including unacconpanied mnors, nenbers of the d ass
Action Settlement in Amrerican Baptist Churches v. Thornburgh, 760 F.
Supp. 796 (N.D. Cal. 1991) (which settled the clains of a class of
Sal vadorans and Cuat emal ans regardi ng handling of asylumclains), and
aliens who may be eligible for cancellation of renoval under section
240A of the Act,
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for exanple, may possess equities that wei gh against the use of



expedited renoval proceedi ngs. Accordingly, in appropriate

ci rcunstances and as an exercise of prosecutorial discretion, officers
will be able to permt certain aliens described in this notice to
return voluntarily, withdraw their application for adm ssion, or to be
pl aced into regul ar renoval proceedi ngs under section 240 of the Act in
lieu of expedited renoval proceedings.

In the interests of focusing enforcenent resources upon unlawfu
entries that have a cl ose spatial and tenporal nexus to the border
this notice does not inplement the full nationw de expedited renova
authority available to DHS pursuant to section 235 of the Act, 8 U S.C
1225. Nor does this notice limt DHS frominpl enmenting the ful
nati onwi de enforcenent authority of the statute through publication of
a subsequent Federal Register notice. The statute provides DHS with the
authority to apply expedited renoval to aliens who cannot establish
that they have mai ntai ned a physical presence in the U S. continuously
for the two-year period inmediately prior to the date of determ nation
of inadmi ssibility. The statute also does not limt geographically the
application of expedited removal. At this tine, DHS has elected to
assert and inplenment only that portion of the authority granted by the
statute that bears close tenporal and spatial proximty to illega
entries at or near the border. Accordingly, this notice applies only to
aliens encountered within 14 days of entry w thout inspection and
within 100 air mles of any U.S. international |and border

It is anticipated under this designation that expedited renopva
wi Il be enpl oyed agai nst those aliens who are apprehended i mmedi ately
proximte to the | and border and have negligible ties or equities in
the U S. Nevertheless, this designation extends to a 100-mle
oper ati onal range because nmany aliens will arrive in vehicles that
speedi |y depart the border area, and because other recent arrivals wll
find their way to near-border |ocal es seeking transportation to other
| ocations within the interior of the US. The 100-mle range already
has been established by regul ati on as a reasonabl e di stance fromthe
external boundary of the U S. for the purpose of preventing the illega
entry of aliens into the U S See section 287(a)(3) of the Act; 8 CFR
287.1(a)(2) and (c).

The use of expedited renoval orders, which prohibit reentry for a
period of 5 years, will deter unlawful entry, and nmake it possible to
pursue future crimnal prosecution against those aliens who continue to
enter the U S. in violation of law It will also accelerate the
processing of inadm ssible aliens because it generally does not require
an appearance before an imm gration judge, except in certain
circunstances. Deterring future entries and accel erating renovals wll
enhance DHS s ability to oversee the border, and to focus its resources
on threats to public safety and to national security. DHS al so believes
that the use of expedited renoval will likely interfere with human
trafficking and alien smuggling operations, which are growing in
sophi stication, and which induce aliens fromall over the world to
cross the country's borders. Alien smuggling organi zati ons have been
responsi bl e for nunerous violent crines, including homcide, hostage-
taking, and crimes involving sexual exploitation. DHS expects that the
expansi on of expedited renoval under this notice will ultimtely reduce
the nunmber of aliens who risk injury or death attenpting to enter the
U S. through difficult nountai nous and desert terrain, as well as
decrease property crimes in border areas.

Al aliens placed into expedited renoval as a result of this



designation will have the sanme rights to a credi ble fear screening by
an asylumofficer, and the right to review of an adverse credible fear
determ nation by an immgration judge, that are provided to arriving
aliens who are currently placed into expedited renoval after being
deni ed adm ssion at a port of entry. Any alien who falls within this
desi gnation, who is placed in expedited renmoval proceedi ngs, and who

i ndicates an intention to apply for asylumor who asserts a fear of
persecution or torture will be interviewed by an asylum officer who
will determne whether the alien has a credible fear as defined in
section 235(b)(1)(B)(v) of the Act, 8 U.S.C. 1225(b)(1)(B)(v). If that
standard is nmet, the alien will be referred to an immigration judge for
a renoval proceeding under section 240 of the Act, sections
235(b) (1) (A (ii) and (B) of the Act, 8 U.S.C. 1225(b)(1)(A)(ii) and
(B); 8 CFR 235.3(b)(4). The Fornms |1-867A and |1-867B currently used by
of ficers who process aliens under the expedited renoval program provide
to all aliens in expedited renmpval proceedi ngs information concerning
the credible fear interview, in accordance with the statutory

requi rement at section 235(b)(1)(B)(iv) of the Act, 8 U S.C
1225(b) (1) (B)(iv). The forms require that the officer inquire whether
the alien has any reason to fear harmif returned to his or her
country. Oficers authorized to adm nister the expedited renova
programw |l be trained to be alert for any verbal or non-verba
indications that the alien may be afraid to return to his or her

honel and.

Simlarly, all aliens placed into expedited renoval as a result of
thi s designation, who claimlawful permanent resident, refugee, asylee
status, or U S. citizenship will receive the sane procedures, including
the right to review of any adverse expedited renoval order by an
i mm gration judge, that are provided to arriving aliens making simlar
status clainms who are currently placed in expedited removal at ports of
entry under 8 CFR 235.3(b). DHS, with limted exceptions, plans to
detain aliens who are placed in expedited renoval under this
designation. Section 235(b)(1)(B)(iii)(1V) of the Act, 8 U S.C
1225(b) (1) (B)(iii)(1V), and 8 CFR 235.3(b)(2)(iii) direct that any
alien who is placed in expedited renoval proceedings shall be detained
pending a final determination of credible fear and, if found not to
have such a fear, such alien shall be detained until renoved. Parole of
such alien under 8 CFR 235.3(b)(2)(iii) may be pernmitted only when the
Secretary determnes, in the exercise of discretion, that parole is
required to neet a medical emergency or is necessary for a legitimate
| aw enf orcenent objective. Section 235(b)(1)(B)(ii) of the Act, 8
U S . C 1225(b)(1)(B)(ii), directs that if a credible fear has been
established, the alien shall be detained for further consideration of
the protection claimor clains. Under Departnment of Justice
regul ations, immgration judge review of custody determ nations is
permitted only for bond and custody determ nati ons pursuant to section
236 of the Act, 8 U.S.C. 1226, 8 CFR 1236, and 8 CFR 1003.19(a). Aliens
subject to expedited renmpval procedures under section 235 of the Act
(including those aliens who are referred after a positive credible fear
determ nation to an immgration judge for proceedi ngs under section 240
of the Act) are not eligible for bond, and therefore are not eligible
for a bond redeterm nation before an inmgration judge. Parol e of
aliens determined to have a credible fear may be considered in
accordance with section 212(d)(5) of the Act, 8 U S.C. 1182(d)(5), and
8 CFR 212.5.



The expedited renoval authority inplenented in this Notice will not
be enpl oyed agai nst Cuban citizens because renovals to Cuba cannot
presently be assured and for other U S. policy reasons.

The Departnent has determ ned that good cause exists under the
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Adm nistrative Procedure Act (APA), 5 U.S. C. 553(b)(3)(B) and (d)(3),
to exenpt this notice fromthe notice and comrent requirenents under
the APA. Del aying the inplenentation of this notice to allow public
noti ce and comment woul d be inpracticable, unnecessary and contrary to
the public interest.

Congress explicitly authorized the Secretary of Honel and Security
to designate categories of aliens to whom expedited renoval proceedi ngs
nmay be applied, and nade clear that " "[s]uch designation shall be in
the sol e and unrevi ewabl e di scretion of the Secretary and may be
nodi fied at any tinme.'' Section 235(b)(1)(A)(iii)(1) of the Act, 8
US. C 1225(b) (1) (A (iii)(l). The large volunme of illegal entries, and
attenpted illegal entries, and the attendant risks to national security
presented by these illegal entries, necessitates that DHS expand the
expedited renmoval programas provided in this designation. DHS is
confident that the experience gained through inplenentation of the
expedited renmoval programat ports of entry will enable DHS to expand
the programin a manner that is both effective and humane.

There is an urgent need to enhance DHS' s ability to inprove the
safety and security of the nation's |and borders, as well as the need
to deter foreign nationals from undertaki ng dangerous border crossings,
and thereby prevent the needl ess deaths and crines associated with
human trafficking and alien smuggling operations. The expansi on of

expedited renmoval will increase the deterrence of illegal entries by
ensuring that apprehension quickly leads to renoval. This is especially
critical because of the environmental dangers faced by aliens illegally

entering the U S. across desert or nountainous areas. In the Arizona
desert alone, since the initiation of the Arizona Border Contro
Initiative (ABC) in March of 2004, the Border Patrol has rescued
hundreds of aliens in distress and has unfortunately discovered over 40
aliens who have died in the attenpt to enter the U S

This designation is necessary to remove quickly fromthe U S
aliens who are encountered shortly after illegally entering the U S
across the land borders. The ability to detain aliens while
adm ssibility and identity is determ ned and protection clains are
adj udicated, as well as to quickly renove aliens w thout protection
clains or clains to lawful status, is a necessity for national security
and public safety. As a critical element of a nunber of DHS initiatives
to enhance security along the border, the expansion of expedited
renoval will increase national security, dimnish the nunmber of illega
entries, and inpair the ability of smuggling organi zati ons to operate.
Accordingly, for the foregoing reasons, the Departnment has determ ned
that public notice and conment prior to pronulgation of this notice
woul d be inpracticable, unnecessary and contrary to the public interest
as those ternms are used under the APA

Al t hough the Department believes for the foregoing reasons that
pre-promul gati on noti ce and conment procedures are not statutorily
mandated in this case, DHS is interested in receiving coments fromthe
public on all aspects of the expedited renoval program but especially



on the effectiveness of the program probl ens envisioned by the
conment ers, and suggestions on how to address those problens. DHS
bel i eves that by maintaining a dialogue with interested parties, DHS
can ensure that the programis even nore effective in conbating and
deterring illegal entry, while at the same time protecting the rights
of the individuals affected.

The expansi on of expedited renmpval under this notice will also
support the Arizona Border Control Initiative (ABC), a program desi gned
to secure and protect the Arizona border. Wrking with other Federal,
State, local and tribal entities, DHS has placed significant personne

and techni cal assets on the border to decrease the deaths of illega
immgrants in the desert; and to |lower the rate of violent crine
related to illegal border traffic in Southern Arizona. The ABC began

operations in March 2004. For the reasons stated above, the ABC s
success wWill rely in part upon the ability of DHS officers to place

i nadm ssi bl e ali ens apprehended shortly after illegal entry into
expedited rempval .

Every year, illegal aliens frommany different countries continue
to enter the U.S. illegally across the nation's |and borders. It is

critical for public safety and national security that these aliens are
not released into the U S. wthout adequate verification of their
identities and backgrounds.

Noti ce of Designation of Aliens Subject to Expedited Renopval
Pr oceedi ngs

Pursuant to section 235(b)(1)(A)(iii) of the Inmgration and
Nationality Act (" Act'') and 8 CFR 235.3(b)(1)(ii), | order as
fol | ows:

(1) Except as provided in paragraph (5), the Departnent of Homel and
Security, through its component bureaus, nmay place in expedited renpva
proceedi ngs any or all nmenmbers of the following class of aliens: Aiens
who are inadm ssible under sections 212(a)(6)(C or (7) of the Act, who
are physically present in the U S. w thout having been adnmtted or
parol ed foll owi ng i nspection by an inmgration officer at a designated
port-of-entry, who are encountered by an inmgration officer within 100
air mles of any U.S. international |and border, and who have not
established to the satisfaction of an immigration officer that they
have been physically present in the U S. continuously for the 14-day
period i mediately prior to the date of encounter. Each alien subject
to this notice bears the affirmative burden to show to the satisfaction
of an immigration officer that the alien has been present in the U S.
continuously for the relevant 14-day period. This notice does not apply
to aliens who arrive at U S. ports-of-entry, as these aliens are
al ready subject to expedited renoval. This notice will be given effect
only with respect to apprehensi ons nade within the CBP Border Patro
sectors of (Laredo, McAllen, Del R o, Marfa, El Paso, Tucson, Yuna, El
Centro, San Diego, Blaine, Spokane, Havre, Gand Forks, Detroit,

Buf fal o, Swanton, and Houl ton).

(2) Any alien who falls within this designation who indicates an
intention to apply for asylumor who asserts a fear of persecution or
torture will be interviewed by an asylumofficer to determ ne whether
the alien has a credible fear as defined in section 235(b)(1)(B)(v) of
the Act, 8 U S.C. 1225(b)(1)(B)(v). If that standard is net, the alien
will be referred to an inmigration judge for proceedi ngs under section



240 of the Act, 8 U.S.C. 1229a.

(3) Any alien who is placed in expedited renoval proceedi ngs under
thi s designation who clains | amful permanent resident, refugee, asylee
status, or U S. citizenship will be processed in accordance with the
procedures provided in 8 CFR 235. 3(b) and 8 CFR 1235. 3(b).

(4) Any alien who is placed in expedited renoval proceedi ngs under
this designation will be detained pursuant to section 235(b) of the
Act, 8 U S.C. 1225(b), with certain exceptions, until renmoved. However,
aliens determined to have a credible fear may be consi dered by DHS for
parol e in accordance with section 212(d)(5) of the Act and 8 CFR 212.5.
Al i ens detained pursuant to the expedited renoval provisions under
section 235 of the Act (including those aliens who are referred after a
positive credible fear determination to an immgration judge for
proceedi ngs under section 240 of the Act) are not eligible for bond,
and therefore are not eligible for a bond
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redeterm nation before an inmgration judge.

(5) This notice applies to aliens described in paragraph (1) who
are encountered within the U S. begi nning August 11, 2004.

(6) The expedited renoval proceedings contenplated by this notice
will not be initiated agai nst Cuban citizens or nationals.

Dat ed: August 3, 2004.
Tom Ri dge,
Secretary of Homel and Security.
[FR Doc. 04-18469 Filed 8-10-04; 8:45 anj
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