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PRIOR HISTORY: [*1] Suffolk. Bristol. Middlesex.
Dukes. Civil action commenced in the Superior Court
Department on November 27, 2002. A motion to dismiss
was heard by David A. McLaughlin, J. A proceeding
for interlocutory review was heard in the Appeals Court
by Charlotte A. Perretta, J. The Supreme Judicial Court
granted an application for direct appellate review. Civil
actions commenced in the Superior Court Department on
February 27, April 9, and June 25, 2002, respectively.
Questions of law were reported by Peter W. Agnes, Jr.,
Charles T. Spurlock, J., and Margaret R. Hinkle, J. The
Supreme Judicial Court granted requests for direct review.

Wilfert Bros. Realty Co. v. Commonwealth, 2002 Mass.
Super. LEXIS 454 (Mass. Super. Ct., 2002).

DISPOSITION: Findings entered; remanded to trial
courts.

CASE SUMMARY:

PROCEDURAL POSTURE: Complainant employ-
ees filed separate complaints with the Massachusetts
Commission Against Discrimination (MCAD), alleging
that respondent employers committed illegal discrimina-
tion. The MCAD found in favor of the employees in all
four cases, and the Superior Court of Massachusetts, in
and for Suffolk, Bristol, and Middlesex (Massachusetts),

denied the employers' request for a jury trial de novo. The
employers appealed.

OVERVIEW: Four employees who worked for differ-
ent employers filed separate complaints with the MCAD,
pursuant toMass. Gen. Laws ch. 151B, § 5, claiming that
they were victims of illegal discrimination. The MCAD
found that all four employers committed illegal discrim-
ination, and it ordered each employer to compensate the
employee. The four employers filed separate actions, pur-
suant toMass. Gen. Laws ch. 151B, § 6, seeking judicial
review, and they requested a jury trial on the employees'
allegations. The supreme judicial court held that (1) em-
ployers who sought judicial review of an action filed under
Mass. Gen. Laws ch. 151B, § 5were entitled to review
under Mass. Gen. Laws ch. 30A, which did not include
a jury trial on the employee's claims; (2) case law which
allowed the MCAD to award damages for emotional dis-
tress was still valid; but (3) a finding of discrimination
or retaliation was no longer sufficient, by itself, to permit
an inference or presumption of emotional distress, and
trial courts were required to ensure that a decision by the
MCAD which awarded damages for emotional distress
was supported by the evidence.

OUTCOME: The supreme judicial court struck the em-
ployers' request for a jury trial and remanded the cases to
the superior court for review to determine if the MCAD's
decision was supported by adequate evidence and did not
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violate the law.

LexisNexis (TM) HEADNOTES-- Core Concepts:

Administrative Law > Judicial Review > Reviewability
> Jurisdiction & VenueLabor & Employment Law >
Discrimination > Actionable Discrimination
[HN1] The Supreme Judicial Court of Massachusetts's
Dalis decision was correctly decided. Dalis does not re-
quire, as matter of state constitutional law, the result
reached by the Supreme Judicial Court of Massachusetts
in its Lavelle decision. Lavelle v. Massachusetts Comm'n
Against Discrimination & others,426 Mass. 332, 688
N.E.2d 1331, 1997 Mass. LEXIS 418,is problematic, and
must be overruled in part. Accordingly, respondents who
have been determined by the Massachusetts Commission
Against Discrimination (MCAD), in proceedings brought
underMass. Gen. Laws ch. 151B, § 5, to have committed
discriminatory acts in employment, in violation of Mass.
Gen. Laws ch. 151B, are entitled to administrative review
under Mass. Gen. Laws ch. 30A, of that decision only.
Moreover, the MCAD should continue to award emo-
tional distress damages in appropriate cases, subject to
various factors that govern such awards.

Civil Procedure > Jury Trials > Right to Jury
TrialConstitutional Law > Trial by Jury in Civil
ActionsLabor & Employment Law > Discrimination >
Actionable Discrimination
[HN2] In its Dalis decision, the Supreme Judicial Court
of Massachusetts held that Mass. Const. Decl. Rights art.
15 protects a plaintiff's right to a trial by jury on a claim
of employment discrimination based on sex. That princi-
ple was extended to claims of handicap discrimination in
the court's Whalen decision, and to all damage claims
under Mass. Gen. Laws. ch. 151B, § 4 in the court's
MacCormack decision.

Civil Procedure > Jury Trials > Right to Jury
TrialConstitutional Law > Trial by Jury in Civil Actions
[HN3] There is no flaw in the reasoning or conclu-
sion which the Supreme Judicial Court of Massachusetts
reached in its Dalis decision. Mass. Const. Decl. Rights
art. 15 preserves the common law right of trial by jury in
its indispensable characteristics as established and known
at the time the Massachusetts Constitution was adopted in
1780. The common law to which the court referred in its
Opinion of the Justices decision was not only the judge--
made law of England but also, in general, the English
statutes in force at the time of emigration, certain other
English statutes, and ancient usages.

Labor & Employment Law > Wrongful Termination >
RemediesLabor & Employment Law > Discrimination
> Actionable Discrimination

[HN4] Although a violation of Mass. Gen. Laws ch. 151B
is not a tort, the Supreme Judicial Court of Massachusetts
has, on many occasions, identified tort--like aspects of
a ch. 151B discrimination claim brought in the Superior
Court of Massachusetts. The Supreme Court of the United
States has recognized that an action to redress racial or
gender discrimination may be likened to an action for
defamation or intentional infliction of mental distress.
Following the Supreme Court's lead, federal courts have
analogized wrongful discharge and employment discrim-
ination cases to common law wrongful discharge actions.

Civil Procedure > Jury Trials > Right to Jury
TrialConstitutional Law > Trial by Jury in Civil
ActionsLabor & Employment Law > Discrimination >
Actionable Discrimination
[HN5] The right to seek punitive damages, granted to
complainants who choose to pursue a claim of discrimi-
nation underMass. Gen. Laws ch. 151B, § 9traditionally
has been viewed as a legal remedy that must be imposed
by a jury. ThatMass. Gen. Laws ch. 151B, § 9also allows
a plaintiff to seek injunctive relief as well as damages, thus
mixing a traditionally equitable remedy with a tradition-
ally legal remedy, may not compromise the constitutional
right to a trial by jury. Indeed, it is hardly controversial
that Mass. Const. Decl. Rights art. 15 guarantees plaintiffs
who pursue discrimination claims in the Superior Court
of Massachusetts the right to have their claims decided by
a jury.

Civil Procedure > Jury Trials > Right to Jury
TrialConstitutional Law > Trial by Jury in Civil
ActionsLabor & Employment Law > Discrimination >
Actionable Discrimination
[HN6] In its Lavelle decision, the Supreme Judicial Court
of Massachusetts incorrectly applied its holding in its
Dalis decision by mistakenly assuming that procedures
underMass. Gen. Laws ch. 151B, §§ 5and9 are essen-
tially the same. Based on that erroneous assumption, the
Lavelle court reasoned that respondents in aMass. Gen.
Laws ch. 151B, § 5administrative proceeding are simi-
larly situated, with respect to Mass. Const. Decl. Rights
art. 15, as are plaintiffs who file an action, pursuant to
Mass. Gen. Laws ch. 151B, § 9, in the Superior Court
of Massachusetts, and so concluded that to deny such re-
spondents the right to a jury trial would be to deny them
equal protection under the law.

Governments > Courts > Judicial Precedents
[HN7] Adherence to the principle of stare decisis provides
continuity and predictability in the law, but the principle
is not absolute. No court is infallible, and the Supreme
Judicial Court of Massachusetts is not barred from de-
parting from previous pronouncements if the benefits of
so doing outweigh the values underlying stare decisis.
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Civil Procedure > Jury Trials > Right to Jury
TrialConstitutional Law > Trial by Jury in Civil
ActionsLabor & Employment Law > Discrimination >
Actionable Discrimination
[HN8] The constitutional analysis which the Supreme
Judicial Court of Massachusetts set forth in its Dalis deci-
sion does not apply to parties in a proceeding underMass.
Gen. Laws ch. 151B, § 5. The pronouncement to the con-
trary, which the court made in Lavelle v. Massachusetts
Comm'n Against Discrimination & others,426 Mass. 332,
688 N.E.2d 1331, 1997 Mass. LEXIS 418,circumvents
the comprehensive scheme set out by the legislature for
the resolution of discrimination claims and unintention-
ally undermines the Massachusetts Commission Against
Discrimination's authority to fulfill its mandate of protect-
ing citizens of the Commonwealth of Massachusetts from
discriminatory employment decisions and punishing un-
lawful discrimination in the workplace. Accordingly, the
supreme judicial court concludes that the jury trial holding
in Lavelle should be overruled.

Civil Procedure > Jury Trials > Right to Jury
TrialConstitutional Law > Trial by Jury in Civil
ActionsLabor & Employment Law > Discrimination >
Actionable Discrimination
[HN9] In Wynn & Wynn, P.C. v. Massachusetts Comm'n
Against Discrimination, 431 Mass. 655, 729 N.E.2d 1068,
2000 Mass. LEXIS 347,the Supreme Judicial Court of
Massachusetts spoke approvingly regarding its Lavelle
decision. Based on incorrect assumptions which the court
reached in Lavelle, relevant portions of Wynn & Wynn
are no longer to be considered the law.

Labor & Employment Law > Discrimination >
Actionable Discrimination
[HN10] The differences between administrative proceed-
ings conducted pursuant toMass. Gen. Laws ch. 151B, §
5, and a private right of action underMass. Gen. Laws
ch. 151B, § 9, are significant. While the main object of a
judicial proceeding under § 9 is to recover damages for
the individual victim of unlawful discrimination, the pri-
mary purpose of an administrative proceeding before the
Massachusetts Commission Against Discrimination is to
vindicate the public's interest in reducing discrimination
in the workplace by deterring and punishing instances of
discrimination by employers against employees.

Labor & Employment Law > Discrimination >
Actionable DiscriminationConstitutional Law > Civil
Rights Enforcement > Civil Rights Commissions >
Composition & Creation
[HN11] The Massachusetts Commission Against
Discrimination (MCAD) was established to enforce the
Commonwealth of Massachusetts's antidiscrimination
laws. A complainant, thus, may be a party to a proceeding

underMass. Gen. Laws ch. 151B, § 5, and may present tes-
timony at the public hearing, but it is the MCAD, and not
the complainant, that prosecutes the discrimination claim.
In direct contrast, the MCAD typically takes no further
action once a complainant elects a judicial determination
of a discrimination claim. A plaintiff in an action filed pur-
suant toMass. Gen. Laws ch. 151B, § 9seeks to recover
damages to compensate for the injury done him, and, to
that end, a successful plaintiff may be awarded actual and
punitive damages.Mass. Gen. Laws ch. 151B, § 9. While
a successful complainant in an administrative proceed-
ing may, in appropriate cases, be awarded damages for
emotional distress, the MCAD is empowered to fashion
equitable remedies designed chiefly to protect and pro-
mote the broader public interest in eradicating systemic
discrimination. The primary responsibility to determine
the scope of Mass. Gen. Laws ch. 151B has been entrusted
to the MCAD, not to the courts.

Labor & Employment Law > Discrimination >
Actionable DiscriminationConstitutional Law > Civil
Rights Enforcement > Civil Rights Commissions >
Commission Actions
[HN12] Mass. Gen. Laws ch. 151B, § 5provides that,
on a finding that a respondent has engaged in any un-
lawful practice underMass. Gen. Laws ch. 151B, § 4,
the Massachusetts Commission Against Discrimination
(MCAD) shall issue and cause to be served on such re-
spondent an order requiring such respondent to cease and
desist from such unlawful practice and to take such af-
firmative action, including but not limited to, hiring, re-
instatement, or upgrading of employees, with or without
back pay, or restoration to membership in any labor orga-
nization, as in the judgment of the MCAD, will effectuate
the purposes of Mass. Gen. Laws ch. 151B. As of July
1, 2003, the MCAD also may impose civil administrative
penalties, ranging from $10,000 to $50,000, depending
on the number of discriminatory practices a respondent
was adjudged to have committed in the past.

Constitutional Law > Civil Rights Enforcement >
Civil Rights GenerallyLabor & Employment Law >
Discrimination > Actionable Discrimination
[HN13] That the Massachusetts Legislature has provided
employees who allege discrimination, and not employers,
the right to choose the forum in which their claim will be
heard does not pose an equal protection problem. The fo-
rum selection issue is by no means the only asymmetrical
provision of the statutory scheme.Mass. Gen. Laws ch.
151B, § 5directs the Massachusetts Commission Against
Discrimination to assist employees in presenting a case,
but not to help employers defend a complaint, and per-
mits attorney's fees and costs to be awarded to successful
complainants only.
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Constitutional Law > Trial by Jury in Civil
ActionsConstitutional Law > Civil Rights Enforcement
> Civil Rights GenerallyLabor & Employment Law >
Discrimination > Actionable Discrimination
[HN14] Mass. Gen. Laws ch. 151B does not grant a com-
plainant in an employment discrimination case the right to
a jury trial. The statutory scheme merely grants an alleged
victim of employment discrimination the threshold oppor-
tunity to choose one of two largely independent avenues
for redress of violations, one through the Massachusetts
Commission Against Discrimination, underMass. Gen.
Laws ch. 151B, §§ 5and6, and the other in the courts,
underMass. Gen. Laws ch. 151B, § 9. It is reasonable,
and constitutionally permissible, to provide a complainant
with a choice of enforcement options.

Civil Procedure > Jury Trials > Right to Jury
TrialConstitutional Law > Trial by Jury in Civil
ActionsConstitutional Law > Procedural Due Process
> Scope of Protection
[HN15] There are many instances in the law where a
person entitled to sue may choose between alternative
measures of redress and modes of enforcement, and this
has been true since before the Constitution. But it never
has been held, nor thought that to permit such a choice
between alternatives otherwise admissible is a violation
of due process of law. In the nature of things, the right
to choose cannot be accorded to both parties, and, if ac-
corded to either, should rest with the one seeking redress
rather than the one from whom redress is sought. This is
the case even where one choice would allow the matter to
be tried to a jury and one choice would not.

Civil Procedure > Jury Trials > Right to Jury
TrialConstitutional Law > Trial by Jury in Civil
ActionsConstitutional Law > Civil Rights Enforcement
> Civil Rights Generally
[HN16] Should a complainant choose to seek relief from
the Massachusetts Commission Against Discrimination,
both parties are subject to the formal administrative pro-
cess, and neither has a right to a jury trial. Alternatively,
if a complainant chooses to bring his or her claim to the
Superior Court of Massachusetts, then either party may
elect a jury trial under the express terms of Mass. R. Civ.
P. 38(b) and case law applying Mass. Const. Decl. Rights
art. 15. Within either forum, then, both parties have iden-
tical art. 15 rights.

Civil Procedure > Jury Trials > Right to Jury
TrialConstitutional Law > Trial by Jury in Civil
ActionsLabor & Employment Law > Discrimination >
Actionable Discrimination
[HN17] Mass. Gen. Laws ch. 151B, § 9authorizes a com-
plainant to bring a civil action for damages or injunctive
relief or both in the Superior Court of Massachusetts or

the Probate Court of Massachusetts, alleging injury from
a practice unlawful under Mass. Gen. Laws ch. 151B.
Indisputably, no constitutional right to a jury trial attaches
in the probate or family court.

Constitutional Law > Trial by Jury in Civil
ActionsConstitutional Law > Civil Rights Enforcement
> Civil Rights GenerallyLabor & Employment Law >
Discrimination > Actionable Discrimination
[HN18] The constitutional analysis which the Supreme
Judicial Court of Massachusetts articulated in its Dalis
decision does not support the proposition that Mass.
Const. Decl. Rights art. 15 rights vest whenever an al-
legation of a Mass. Gen. Laws ch. 151B employment
violation is lodged with the Massachusetts Commission
Against Discrimination (MCAD), regardless of the forum
in which the claim is to be tried. It is true that the language
of art. 15 sweeps broadly. Formal proceedings conducted
within the MCAD, pursuant toMass. Gen. Laws ch. 151B,
§ 5, however, are civil administrative proceedings, created
by statute and of a type unknown at common law, initi-
ated, directed, and limited by the MCAD on behalf of the
Commonwealth of Massachusetts, against a named re-
spondent. Unlike private actions underMass. Gen. Laws
ch. 151B, § 9, MCAD proceedings do not involve a suit
between two or more persons in the sense provided for by
Mass. Const. Decl. Rights art. 15, nor do they involve a
controversy concerning property as that phrase is used in
art. 15.

Constitutional Law > Civil Rights Enforcement >
Civil Rights GenerallyLabor & Employment Law >
Discrimination > Actionable Discrimination
[HN19] On a finding of employment discrimination,
the Massachusetts Commission Against Discrimination
(MCAD) has broad authority to take such affirmative
action, including but not limited to, hiring, reinstate-
ment, or upgrading of employees, with or without back
pay, or restoration to membership in any labor organi-
zation, as, in the judgment of the MCAD, will effectu-
ate the purposes of Mass. Gen. Laws ch. 151B.Mass.
Gen. Laws ch. 151B, § 5. In its Bournewood Hospital
decision, the Supreme Judicial Court of Massachusetts
held that implicit in this broad grant of authority, espe-
cially where retaliation is shown, is the ability to award
damages for emotional distress, which is the natural and
probable consequence of retaliation. The court reaffirms
its Bournewood holding, and also affirms the Appeals
Court of Massachusetts's Buckley Nursing Home deci-
sion, which extended Bournewood to permit the MCAD
to award damages for emotional distress in cases of em-
ployment discrimination not involving retaliation. It can-
not seriously be doubted that the primary thrust of the
relief afforded by the MCAD is equitable in nature and
oriented toward vindicating important rights not easily



Page 5
2004 Mass. LEXIS 271, *1

valued in monetary terms.

Civil Procedure > Jury Trials > Right to Jury
TrialConstitutional Law > Trial by Jury in Civil
ActionsLabor & Employment Law > Discrimination >
Actionable Discrimination
[HN20] The authority of the Massachusetts Commission
Against Discrimination to order, in appropriate cases, sec-
ondary relief in the form of damages to a complainant for
emotional distress does nothing to transform a proceeding
underMass. Gen. Laws ch. 151B, § 5into a controversy
concerning property, requiring a jury trial under Mass.
Const. Decl. Rights art. 15. An award of monetary relief
does not always implicate, a fortiori, an art. 15 right to a
jury trial.

Governments > Courts > Judicial Precedents
[HN21] Considerations of a constitutional principle, with
rare exceptions, require retroactive application. A consti-
tutional decision is not a legislative act but a determination
of rights enacted by the constitution, so that all persons
with live claims are entitled to have those claims judged
according to what the constitution demands.

Constitutional Law > Civil Rights Enforcement > Civil
Rights Generally
[HN22] Principles of equity and fairness dictate that com-
plainants who have been found by the Massachusetts
Commission Against Discrimination to have been ille-
gally discriminated against not be forced to relitigate their
claims in the Superior Court of Massachusetts.

Constitutional Law > Civil Rights Enforcement >
Civil Rights GenerallyLabor & Employment Law >
Discrimination > Actionable Discrimination
[HN23] The Supreme Judicial Court of Massachusetts
rejects the proposal that its Bournewood Hospital deci-
sion and the Appeals Court of Massachusetts's Buckley
Nursing Home decision should be overruled.

Labor & Employment Law > Discrimination >
RetaliationConstitutional Law > Civil Rights
Enforcement > Civil Rights GenerallyLabor &
Employment Law > Discrimination > Actionable
Discrimination
[HN24] The Supreme Judicial Court of Massachusetts's
Bournewood decision, which allowed recovery of emo-
tional distress damages in employment cases before
the Massachusetts Commission Against Discrimination
(MCAD) involving retaliation, has been the law in
Massachusetts for 28 years. The Appeals Court of
Massachusetts's Buckley Nursing Home decision, which
allowed such damages in other employment cases before
the MCAD in a finding of discrimination, has been the
law in Massachusetts for 19 years. The Bournewood de-
cision points out that the MCAD's authority underMass.

Gen. Laws ch. 151B, § 5allows it to fashion remedies
that involve affirmative action, including certain specified
remedies as, in the judgment of the MCAD, will effec-
tuate the purposes of Mass. Gen. Laws ch. 151B. The
decision emphasizes that the broad power of the MCAD,
as articulated inMass. Gen. Laws ch. 151B, § 5, and read
in conjunction with the mandate inMass. Gen. Laws ch.
151B, § 9, liberally to construe the provisions of ch. 151B
for the accomplishment of the purposes thereof, namely,
the MCAD's over--all mission, provides a statutory basis
for the MCAD to award compensatory damages, which
encompass emotional distress damages in a retaliation
case.

Constitutional Law > Civil Rights Enforcement >
Civil Rights GenerallyLabor & Employment Law >
Discrimination > Actionable Discrimination
[HN25] The Supreme Judicial Court of Massachusetts's
Bournewood decision and the Appeals Court of
Massachusetts's Buckley Nursing Home decision have
been consistently applied by the supreme judicial
court and the appeals court in upholding awards by
the Massachusetts Commission Against Discrimination
(MCAD) of emotional distress damages in employment
discrimination cases. Awards of damages for emotional
distress to compensate a victim, when made by the MCAD
underMass. Gen. Laws ch. 151B, § 5, derive from the
MCAD's statutory mandate to fashion relief to accom-
plish the statute's broad purpose and, as such, are an in-
cidental, but interdependent component of any effective
method of eradicating unlawful discrimination.

Constitutional Law > Civil Rights Enforcement >
Civil Rights GenerallyLabor & Employment Law >
Discrimination > Actionable Discrimination
[HN26] The Massachusetts Legislature has been aware
of the Supreme Judicial Court of Massachusetts's
Bournewood decision and the Appeals Court of
Massachusetts's Buckley Nursing Home decision.
Legislative history discloses that several attempts have
been made, unsuccessfully, to modify the impact of
these decisions. The most recent amendment toMass.
Gen. Laws ch. 151B, § 5authorizes the Massachusetts
Commission Against Discrimination (MCAD) to impose
civil administrative penalties, ranging from $10,000 to
$50,000, on respondents determined by the MCAD to
have engaged in unlawful discrimination. The supreme
judicial court takes the addition of this potentially
formidable administrative weapon against discrimina-
tory practices to suggest legislative acceptance of the
Bournewood and Buckley decisions and the MCAD's au-
thority to award emotional distress damages as a means of
enforcing its broad powers, at least until the Legislature
chooses to speak directly on the subject.
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Constitutional Law > Civil Rights Enforcement >
Civil Rights GenerallyLabor & Employment Law >
Discrimination > Actionable Discrimination
[HN27] See 2003 Mass. Acts 26, § 438.

Torts > Damages > Pain & Suffering
[HN28] Emotional distress damages should not be im-
properly considered, or awarded, as a substitute for puni-
tive damages. Emotional distress damage awards, when
made, should be fair and reasonable, and proportionate to
the distress suffered. Each award should be case specific
and should not be determined by formula or by precise
reference points. While evidence in the form of some
physical manifestation of the emotional distress, or evi-
dence in the form of expert testimony, is not necessary to
obtain an award, such evidence certainly would be ben-
eficial. An award must rest on substantial evidence and
its factual basis must be made clear on the record. Some
factors that should be considered include: (1) the nature
and character of the alleged harm; (2) the severity of the
harm; (3) the length of time the complainant has suffered
and reasonably expects to suffer; and (4) whether the com-
plainant has attempted to mitigate the harm, e.g., by coun-
seling or by taking medication. In addition, complainants
must show a sufficient causal connection between the re-
spondent's unlawful act and the complainant's emotional
distress. Emotional distress existing from circumstances
other than the actions of the respondent, or from a condi-
tion existing prior to the unlawful act, is not compensable.

Constitutional Law > Civil Rights Enforcement > Civil
Rights Generally
[HN29] Pursuant toMass. Gen. Laws ch. 151B, § 9, the
Superior Court of Massachusetts, the Probate Court of
Massachusetts, and the Housing Court of Massachusetts
may award punitive damages to a prevailing petitioner
who opts to proceed in court, instead of before the
Massachusetts Commission Against Discrimination.

Administrative Law > Judicial Review > Standards of
Review > Standards GenerallyConstitutional Law >
Civil Rights Enforcement > Civil Rights Generally
[HN30] In Massachusetts, a finding of discrimination,
or retaliation, by itself, is no longer sufficient to per-
mit an inference of, or a presumption of, emotional
distress. This approach is espoused by the U.S. Equal
Employment Opportunity Commission. To be compens-
able, emotional distress must be proved. Judges acting un-
der Mass. Gen. Laws ch. 30A in reviewing emotional dis-
tress damage awards by the Massachusetts Commission
Against Discrimination (MCAD) should keep the above
in mind. Judges, of course, are aware that this aspect, as
well as all other aspects of the MCAD's decision, must
be supported by substantial evidence and may not be ar-
bitrary or capricious.Mass. Gen. Laws ch. 30A, § 14(7).

Awards that are not sufficiently supported should be set
aside or may be remitted to a sum deemed by the judge to
be sufficient compensation in keeping with the evidence
before the MCAD and the applicable burden of proof.

COUNSEL: M. Robert Dushman for Stonehill College.

Robert L. Quinan, Jr., Assistant Attorney General, &
Beverly I. Ward & Steven S. Locke (Wendy A. Cassidy,
J. Lynn Milinazzo--Gaudet, & Simone R. Liebman
with them) for Massachusetts Commission Against
Discrimination.

Nancy S. Shilepsky (Patricia A. Washienko with her) for
Soo Tang Tan.

Robert S. Mantell for David Keeling & another.

Albert F. Cullen, Jr., for Wilfert Brothers Realty
Company.

Amy L. Hanson (James F. Rogers, II, with her) for Brenda
Raffurty.

Bernard J. Hamill (David A. Robinson [*2] with him) for
Keyland Corporation & another.

Walter M. Foster (Sarah E. Lent with him) for
Massachusetts Bay Transportation Authority.

The following submitted briefs for amici curiae:

Christine Hughes, Arthur G. Telegen, Anjali Parekh
Prakash, Richard L. Alfred, Sally L. Adams, & James
M. Paulson for New England Legal Foundation & others.

Joel P. Suttenberg for Jewish Alliance for Law and Social
Action.

James S. Weliky, Laura M. Unflat, & Robert S. Mantell
for Massachusetts Employment Lawyers Association.

Anne L. Josephson, Sarah Wunsch, Ellen J. Zucker,
Nadine Cohen, & James S. Weliky for American Civil
Liberties Union of Massachusetts & others.

Thomas F. Reilly, Attorney General, & John E. Bowman,
Jr., Assistant Attorney General, for the Attorney General.

David A. Robinson for town of Agawam.

Martin J. Rooney for Acushnet Housing Authority & oth-
ers.
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JUDGES: Present: Marshall, C.J., Greaney, Ireland,
Spina, Cowin, Sosman, & Cordy, JJ. SOSMAN, J. (con-
curring). COWIN, J. (dissenting).

OPINIONBY: GREANEY

OPINION:

GREANEY, J. These cases arise underG. L. c. 151B.
In each case, the Massachusetts Commission Against
Discrimination (MCAD or commission) entered [*3] de-
cisions finding the respondents liable for employment dis-
crimination and awarded relief including damages for
emotional distress. The respondents have sought judi-
cial review of the MCAD's decision pursuant toG. L.
c. 151B, § 6, in accordance with standards set forth in
G. L. c. 30A, § 14, and also have sought jury trials in the
Superior Court, pursuant to this court's decision inLavelle
v. Massachusetts Comm'n Against Discrimination, 426
Mass. 332, 688 N.E.2d 1331 (1997)(Lavelle). In three of
the cases, a judge in the Superior Court reported a question
or questions, seeking clarification of various procedural
and evidentiary issues relating to the respondents' requests
for jury trials. In the fourth case (Stonehill College vs.
Massachusetts Comm'n Against Discrimination), the re-
spondent appeals from an order by a judge in the Superior
Court directing it to elect either judicial review underG.
L. c. 30A of the MCAD decision, or a jury trial pur-
suant to Lavelle, thus denying the respondent's right to
have both. We granted applications for direct appellate
review and invited interested parties to submit briefs con-
cerning [*4] an issue not raised by the parties below,
the correctness of this court's holding inDalis v. Buyer
Advertising, Inc., 418 Mass. 220, 223, 636 N.E.2d 212
(1994) (Dalis), that art. 15 of the Declaration of Rights
of the Massachusetts Constitution entitles plaintiffs with
sex discrimination claims filed in the Superior Court pur-
suant toG. L. c. 151B, § 9, to a trial by jury. Necessarily
contained in that request was a corollary issue calling for
the parties and interested parties also to express views on
the subsequent extension of the Dalis holding, inLavelle,
supra, to respondents in administrative proceedings be-
fore the MCAD pursuant toG. L. c. 151B, § 5.

We conclude thatDalis [HN1] was correctly decided.
We further conclude that the Dalis decision does not re-
quire, as matter of State constitutional law, the result
reached by this court in Lavelle. That result is problem-
atic, and, for reasons set forth in this opinion, we conclude
thatLavellemust be overruled in part. Accordingly, as of
the date of this opinion, respondents who have been de-
termined by the commission in§ 5 proceedings to have
committed [*5] discriminatory acts in employment in
violation of G. L. c. 151B, are entitled to administrative
review, underG. L. c. 30A, of that decision only. We also

conclude that emotional distress damages should con-
tinue to be awarded by the MCAD in appropriate cases
and comment on various factors that govern such awards.

Stonehill College vs. Massachusetts Commission
Against Discrimination.

On April 27, 1995, Soo Tang Tan, a professor of math-
ematics at Stonehill College (Stonehill) filed a complaint
with the MCAD charging Stonehill with unlawful dis-
crimination based on his race and color in violation ofG.
L. c. 151B, § 4 (1). After a public hearing, a MCAD hear-
ing officer determined that Stonehill had discriminated
against Soo Tang Tan in violation ofG. L. c. 151B, and
awarded him back pay, front pay, and $150,000 in dam-
ages for emotional distress. The commission affirmed the
hearing officer's decision in all respects. Stonehill then
filed a complaint in the Superior Court seeking judicial
review of the MCAD decision and, should its adminis-
trative appeal be unsuccessful, a jury trial de novo on the
discrimination complaint. A Superior Court judge denied
his [*6] motion to dismiss the latter but ordered Stonehill
to file an election within thirty days as to its chosen avenue
of relief. The judge reasoned that a respondent appealing
from an unfavorable MCAD decision is entitled to an ad-
ministrative appeal, or a jury trial de novo, but not both. A
single justice of the Appeals Court granted Stonehill leave
to pursue an interlocutory appeal of the judge's order, and
this court allowed Stonehill's application for direct appel-
late review.

Wilfert Brothers Realty Co. vs. Massachusetts
Commission Against Discrimination.

On January 20, 1993, David Keeling filed a complaint
with the MCAD alleging that he was unlawfully termi-
nated by Wilfert Brothers Realty Co. (Wilfert Brothers)
after incurring a knee injury during the course of his
employment. After a public hearing, a MCAD hearing
commissioner entered a decision finding Wilfert Brothers
liable for handicap discrimination in violation ofG. L.
c. 151B, § 4. The commission ordered Wilfert Brothers
to pay Keeling lost wages and $35,000 in emotional dis-
tress damages. n6 Wilfert Brothers filed a petition for
review of the MCAD decision by the full commission
and, at the [*7] same time, served notice to the MCAD
and to Keeling of its intention to seek a jury trial. The
MCAD decision was affirmed by the full commission. n7
Wilfert Brothers then filed a complaint in the Superior
Court, requesting judicial review of the final decision and
order of the MCAD, or, alternatively, requesting a jury
trial on Keeling's claims of discrimination. A judge in the
Superior Court denied motions filed by the commission
and Keeling to dismiss (or strike) the claim for a jury
trial and reported to the Appeals Court the question set
forth below. n8 This court allowed Keeling's application
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for direct appellate review.

n6 Other relief awarded by the Massachusetts
Commission Against Discrimination (MCAD or
commission) against Wilfert Brothers were orders
to cease and desist handicap discrimination in the
workplace and to submit a plan for antidiscrimina-
tion training for its employees.

n7 In addition to the relief ordered by the hear-
ing commissioner, the full commission awarded
Keeling attorney's fees and costs.

n8 "Did Wilfert Brothers Realty Co. waive its
right to a jury trial by not asserting its claim until
after the decision of the MCAD hearing officer, but
before the Full Commission affirmed that decision,
when the decision was issued more than three years
after the claim arose?"

[*8]

Keyland Corporation vs. Massachusetts Commission
Against Discrimination.

On November 29, 1994, Brenda Raffurty filed a claim
with the MCAD asserting that Keyland Corporation and
John Kheary (together, Keyland) subjected her to sex-
ual harassment in the workplace in violation ofG. L.
c. 151B. After a public hearing, a MCAD hearing com-
missioner entered a decision in favor of Raffurty. Orders
entered against Keyland included an order to pay Raffurty
$100,000 in emotional distress damages. Keyland filed a
petition for review by the full commission and notified
the commission and Raffurty of its intention to seek a
jury trial. The full commission affirmed the hearing com-
missioner's decision. Keyland then filed a complaint in the
Superior Court seeking both judicial review and a jury trial
de novo on Raffurty's discrimination claims. At a hearing
on the MCAD's motion that Keyland must elect either
judicial review or a jury trial, Keyland assented to the
dismissal of its claim for judicial review. Subsequent mo-
tions and hearings followed on issues relating to MCAD's
standing to participate in the case as a party defendant. In
a memorandum of decision and order, the motion judge
addressed [*9] numerous procedural issues raised in the
case and ordered that the trial would be conducted de
novo, with the burden on Raffurty to establish discrimi-
natory conduct on the part of Keyland and Kheary. The
judge further ruled that the decision of the MCAD would
be inadmissible as prima facie evidence of discrimination
in the proceedings before the jury and that the MCAD
would not be allowed to intervene as a party in the case.
The judge then reported the correctness of his decision to
the Appeals Court, n9 and we granted Raffurty and the
commission's application for direct appellate review.

n9 The questions reported are as follows:

"1. Did Kheary and Keyland waive
their right to a jury trial by not assert-
ing their claim until after the decision
of the MCAD Hearing Officer, but be-
fore the Full Commission affirmed that
decision, when the decision was issued
more than three years after the claim
arose?

"2. If Kheary and Keyland did not
waive their right to a jury trial, is the
trial de novo? Specifically:

"a) Does the defendant
(the complainant in [the]
previous MCAD hearing)
have the burden of proof?

"b) Is the MCAD's deci-
sion admissible?

"c) Is discovery war-
ranted?

"d) Does the MCAD have
a right to intervene?"

[*10]

Massachusetts Bay Transportation Authority vs.
Massachusetts Commission Against Discrimination

On May 2, 1994, Geraldine Ross filed a claim with
the MCAD alleging discrimination on the part of her em-
ployer, the Massachusetts Bay Transportation Authority
(MBTA), in violation of G. L. c. 151B, § 4 (16)(handi-
cap). n10 After a public hearing, a MCAD hearing officer
entered a decision finding that the MBTA had failed rea-
sonably to accommodate Ross and, moreover, that the
MBTA's policy of "denying part--time injured surface line
employees the right to ever become full time employees"
arbitrarily discriminated against an entire category of dis-
abled employees. The decision was affirmed by the full
commission and the MBTA was ordered to pay Ross lost
wages and emotional distress damages in the amount of
$50,000. The MBTA filed a complaint in the Superior
Court, seeking judicial review of the commission's de-
cision and asserting its right to a jury trial. A judge in
the Superior Court concluded that the MBTA, as a gov-
ernmental entity, is not entitled to a trial by jury under
either art. 15 or the Lavelle decision and dismissed that
claim. Recognizing that [*11] the issue was one of sub-
stantial importance, the judge reported the question: "In a
proceeding underG. L. c. 151B, does a governmental re-
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spondent like the MBTA have a right to trial by jury when
the complainant does not elect a judicial determination of
her claim?" n11 We granted the MBTA's application for
direct appellate review.

n10 The original complaint filed with the
MCAD alleged that Ross had been denied the op-
portunity to obtain a full--time position as a fare
collector on the basis of her sex (female) and her
race and color (African American). The complaint
later was amended, by the MCAD investigating
commissioner, to include the claim of handicap dis-
crimination, and Ross withdrew her claims of sex
and race discrimination at the time of the public
hearing on her claims.

n11 This court noted, in Lavelle v.
Massachusetts Comm'n Against Discrimination,
426 Mass. 332, 337 n.8, 688 N.E.2d 1331 (1997),
that "[a] governmental respondent's right to a jury
trial, if any, has implicitly been waived inG. L. c.
151B, at least where a complainant does not elect a
judicial determination of her claim." The intended
scope of this comment has been the focal issue of
the parties in the above case and the subject of nu-
merous briefs of amici, arguing, on either side, that
governmental entities who are respondents in a§ 5
proceeding before the MCAD are, or are not, enti-
tled to have a jury decide the claims against them.

[*12]

1. It will be useful to furnish some legal background.
[HN2] In Dalis, this court held that art. 15 protects a
plaintiff's right to a trial by jury on a claim of employ-
ment discrimination based on sex. n12 This principle was
extended to claims of handicap discrimination inWhalen
v. NYNEX Info. Resources Co., 419 Mass. 792, 795, 647
N.E.2d 716 (1995), and to all damage claims underG.
L. c. 151B, § 4, in MacCormack v. Boston Edison Co.,
423 Mass. 652, 655, 672 N.E.2d 1 (1996). The plaintiff
in Dalis filed suit in the Superior Court, pursuant toG. L.
c. 151B, § 9, claiming that her employer had discharged
her because she had become pregnant and demanding a
jury trial. This court recognized that the plaintiff's sex dis-
crimination claim was a "suit between two persons which
clearly set[] forth a controversy concerning property" and,
thus, fell "squarely within the language of art. 15."Id. at
223. The court determined that the plaintiff's claim was
not within art. 15's exception for claims that had been
addressed by the court's equity jurisdiction, as it existed
in 1780, in either subject matter or the nature of the rem-
edy [*13] sought, and, instead, analogized the claim "to
common law actions sounding in both tort and contract."
Id., citingGallagher v. Wilton Enters., Inc., 962 F.2d 120,

122--123 (1st Cir. 1992).

n12 The court further held that the plaintiff was
entitled to a jury trial on her other allegations of
violations ofG. L. c. 93, § 102(equal rights act),
and G. L. c. 149, §§ 105A--105C(wage discrim-
ination based on gender), and§ 105D (maternity
leave act). SeeDalis v. Buyer Advertising, Inc., 418
Mass. 220, 226--228, 636 N.E.2d 212 (1994).

Four years after Dalis, a respondent named in a
complaint of sex discrimination filed with the MCAD
(Lavelle) brought an action in the Superior Court, assert-
ing that, based on the principles stated in Dalis, and on
principles of equal protection, he likewise was entitled
to a jury trial. SeeLavelle, supra at 333. A judge in the
Superior Court dismissed the [*14] complaint as prema-
ture, on the ground that Lavelle had not exhausted his
rights before the commission. On appeal, however, this
court considered the merits of Lavelle's claim and con-
cluded that "the reasoning of this court in its Dalis opin-
ion identifying the constitutional right of a complainant to
have a trial by jury applies equally to a respondent such
as Lavelle. If one side to a dispute has a constitutional
right to a jury trial, generally the other side must have a
similar right." Id. at 337.

Having perceived an equal protection infirmity inG.
L. c. 151B, the Lavelle court emphasized the importance
of deference to the statutory scheme established inG. L.
c. 151B, which vests substantial authority in the commis-
sion to decide complaints and pointedly does not allow
a respondent to avoid a full administrative proceeding
by removing a case to the Superior Court. Accordingly,
the court fashioned a remedy that expanded the removal
rights afforded complainants in§ 9 to respondents ---- al-
beit postponed until after the full MCAD proceedings had
ended-- "until the Legislature, if it elects to do so, provides
another solution."Id. at 338.[*15] The court stated:

"A right in a respondent to obtain a jury
trial only after the commission has taken final
action is the best available option. In this way
the commission will be involved in the mat-
ter as fully as possible and as the Legislature
directed. Many disputes will be settled by
the commission and will not need to be ad-
judicated. Persons representing themselves
will not be forced into unfamiliar court sur-
roundings but will be heard instead in less
intimidating agency proceedings. Courts, in
turn, will not be unnecessarily inundated
with gender--based discrimination lawsuits
demanded by respondents, perhaps in some
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instances for tactical reasons. Also, the com-
mission may decide in favor of the respon-
dents on the merits, thereby ending the mat-
ter. G. L. c. 151B, § 9, first par. Moreover,
although the commission may decide in fa-
vor of the complainant, it might only grant
traditional equitable relief. In such a case,
a respondent would have no right to a jury
trial. Additionally, an unsuccessful respon-
dent may conclude that an appeal based on
the agency record (G. L. c. 151B, § 6) pro-
vides an adequate avenue of relief from [*16]
the agency decision. We adopt this solution
recognizing that it gives certain respondents
two chances to prevail, before the commis-
sion and then in court, while a complainant
unsuccessful before the commission may not
proceed to court for a new hearing (G. L. c.
151B, § 9, first par.), but may seek judicial
review only on the agency record (G. L. c.
151B, § 6). We also recognize that there will
be practical problems in extending a jury trial
right to a respondent, including the prepara-
tion of a complaint to be filed in court by or
on behalf of a complainant. Other questions
may arise concerning the process we have
described, but we decline to anticipate and
answer them now." n13

Id. at 338--339.

n13 The Lavelle decision did not decide at
what point in the MCAD proceedings a respon-
dent should assert its intention to request a jury
trial but suggested the possibility that "to avoid a
claim of waiver, [Lavelle] must assert [his right to
a jury trial] before the commission holds a hear-
ing on the complaint, perhaps at the same point in
the proceedings thatG. L. c. 151B, § 9, permits a
complainant to elect a judicial, rather than a com-
mission, determination of the complaint."Lavelle,
supra at 335.

[*17]

None of the complainants in the four cases under re-
view elected to bring a private action underG. L. c. 151B,
§ 9. In each case, after a full§ 5 administrative proceed-
ing, the commission has determined that the respondent
engaged in unlawful discriminatory employment prac-
tices. Various remedial orders, including orders for the
payment of damages for emotional distress, have been
entered against each respondent. The respondents have
each filed a complaint in the Superior Court seeking to

have the commission's decision overturned or, alterna-
tively, seeking a jury trial de novo. Although each case
presents unique issues relative to the respondents' asserted
rights to a jury trial, n14 together the cases call into ques-
tion the validity of Dalis, and the determination in Lavelle
that a respondent in aG. L. c. 151Bemployment case has
a right to a jury trial. Before deciding the specific points
of law raised in each case, we first consider whether a re-
spondent who, after a full administrative proceeding has
been determined to have violated the provisions ofG. L. c.
151Bprohibiting discrimination in employment, should
be entitled to set aside the MCAD [*18] decision and
orders entered against them and have the same claims de-
cided by a jury in the Superior Court. The position of the
respondents on this issue is, essentially, identical: Dalis
and Lavelle were correctly decided, and the principles es-
tablished therein entitle each respondent to a jury trial de
novo on the discrimination claims asserted against them.
The position taken by the four complainants and by the
MCAD on this issue is that Dalis was correctly decided
and Lavelle is incorrect and must be overruled in part.

n14 One common issue raised in each case be-
low is whether the respondents, by waiting to re-
quest a jury trial until after the public hearing and
the entry of the commission's decision in favor of
the complainant, have waived their asserted rights
to a jury trial. See note 13, supra. See also note 23,
infra. The commission subsequently addressed this
issue by regulation, see 804 Code Mass. Regs. §
1.20 (5) (1999) (providing that the right to jury trial
must be preserved "in writing, and provided to the
Commission and the Complainant within 30 days
after Certification to Public Hearing"), which did
not become effective until January 1, 1999, and so
does not apply to the four respondents before us.

[*19]

2. [HN3] There is no flaw in the reasoning or conclu-
sion inDalis. Article 15 "preserves 'the common law trial
by jury in its indispensable characteristics as established
and known at the time the Constitution was adopted' in
1780."Department of Revenue v. Jarvenpaa, 404 Mass.
177, 185--186, 534 N.E.2d 286 (1989), quotingOpinion
of the Justices, 237 Mass. 591, 596, 130 N.E. 685 (1921).
"The common law to which the Justices were referring in
their 1921 opinion was not only the common law (judge--
made law) of England but also, in general, the English
statutes in force at the time of emigration, certain other
English statutes and 'ancient usages.'Commonwealth v.
Knowlton, 2 Mass. 530, 534--535 (1807)." Department of
Revenue v. Jarvenpaa, supra at 186.

Independent research indicates that, from the late



Page 11
2004 Mass. LEXIS 271, *19

1700's until midway through the 1800's, common law
in both England and the American States provided for
an employee's cause of action against an employer for
wrongful discharge or breach of employment contract.
n15 See Feinman, The Development of the Employment
at Will Rule, 20 Am. J. Legal Hist. 118, 118 (1976).In
the 1797 Massachusetts [*20] case of White vs. Currier,
5 Dane's Abr. 110 (1824), for example, an employee who
argued "he was prevented by the act of God from fulfill-
ing his [employment] contract" was awarded the sum of
twenty--eight dollars as quantum meruit payment from his
employer for four months of labor. These causes of action
were commonly tried before a jury. See also, e.g.,Tufts v.
Plymouth Gold Mining Co., 96 Mass. 407, 14 Allen 407,
412 (1867); Revere v. Boston Copper Co., 32 Mass. 351,
15 Pick. 351 (1834).

n15 As the Supreme Court of Connecticut ob-
served inMagnan v. Anaconda Indus., Inc., 193
Conn. 558, 561--562, 479 A.2d 781 (1984):

"In the sixteenth century a statute
enacted in England prohibited an em-
ployer from discharging an employee
'unless it be for some reasonable and
sufficient cause of matter . . . .' Statute
of Labourers, 5 Eliz. C. 4 (1562),
reprinted in 6 Pickering's Statutes 159--
60 (1763). Although the statute was
eventually repealed, English courts
continued to hold that a contract of
employment for an indefinite duration
was presumptively for a term of one
year; see 1 Blackstone, Commentaries
335 (1832); 25 Halsbury's Laws of
England 480--81 (3d Ed. 1958); and
permitted the employee to maintain a
cause of action for breach of the em-
ployment contract."

[*21]

[HN4] Although a violation ofG. L. c. 151Bis not
a tort, we have, on many occasions, identified tort--like
aspects of aG. L. c. 151Bdiscrimination claim brought in
the Superior Court. See, e.g.,Thomas v. EDI Specialists,
Inc., 437 Mass. 536, 539, 773 N.E.2d 415 (2002); Conway
v. Electro Switch Corp., 402 Mass. 385, 387, 523 N.E.2d
255 (1988). The Supreme Court of the United States has
recognized that "an action to redress racial (or gender) dis-
crimination may . . . be likened to an action for defamation
or intentional infliction of mental distress."Dalis, supra
at 224, quotingCurtis v. Loether, 415 U.S. 189, 195--196
n.10, 39 L. Ed. 2d 260, 94 S. Ct. 1005 (1974). Following
the Supreme Court's lead, Federal courts have analogized

wrongful discharge and employment discrimination cases
to common law wrongful discharge actions. SeeLebow v.
American Trans Air, Inc., 86 F.3d 661, 668--669 (7th Cir.
1996); Waldrop v. Southern Co. Servs., 24 F.3d 152, 156
(11th Cir. 1994); Pandazides v. Virginia Bd. of Educ., 13
F.3d 823, 829 (4th Cir. 1994); Gallagher v. Wilton Enters.,
Inc., 962 F.2d 120, 122--123 (1st Cir. 1992); [*22] Smith v.
Barton, 914 F.2d 1330, 1337 (9th Cir. 1990), cert. denied,
501 U.S. 1217, 115 L. Ed. 2d 995(1991).

In addition to the legal nature of the plaintiff's claim
in Dalis, the remedies sought in the case (compensatory
and exemplary damages, interest and costs, and attorney's
fees) were predominantly legal rather than equitable in
nature. SeeConway v. Electro Switch Corp., supra(rec-
ognizing that, implicit in language of§ 9 allowing "civil
action for damages or injunctive relief, or both," was "a
plain legislative intent to afford victims of discrimination
the legal remedy of compensatory damages"). We note
that [HN5] the right to seek punitive damages, granted
to complainants, like Dalis, who choose to pursue their
claim underG. L. c. 151B, § 9, "traditionally [has] been
viewed as a legal remedy that must be imposed by a jury."
Lebow v. American Trans Air, Inc., supra at 669. ThatG.
L. c. 151B, § 9, also allows a plaintiff to seek injunctive
relief as well as damages, "thus mixing a traditionally
equitable remedy with a traditionally legal remedy, 'may
[*23] not compromise [the] constitutional right to a trial
by jury.'" Rosati v. Boston Pipe Covering, Inc., 434 Mass.
349, 352, 749 N.E.2d 143 (2001), quotingDalis, supra at
227 (in context ofG. L. c. 149, § 27). Indeed it is hardly
controversial that art. 15 guarantees plaintiffs who pursue
discrimination claims in the Superior Court the right to
have their claims decided by a jury. n16 SeeGallagher v.
Wilton Enters., Inc., supra at 124 ("Conway [v. Electro
Switch Corp., supra,]constitutes an authoritative basis
for concluding that [actions underG. L. c. 151B, § 9, are]
analogous to an eighteenth--century legal cause of action
providing legal remedies"). Indeed, no party in any of the
four cases under review asserts otherwise.

n16 Arguments presented in the concurring
and dissenting opinions suggest that the holding
in Dalis, supra at 223, discussed above, cannot be
reconciled with our earlier decision inNei v. Burley,
388 Mass. 307, 315, 446 N.E.2d 674 (1983), in
which we concluded that claims underG. L. c. 93A
are primarily equitable and do not give rise to an
art. 15 right. In both decisions, this court employed
the traditional methodology for determining a con-
stitutional entitlement to a jury trial, namely, by
asking whether the claims at issue are analogous to
historical common--law causes of action. SeeDalis,
supra at 221--225; Nei v. Burley, supra at 313--315.
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Our decision in Nei is not part of this case and, as
indicated above, no party in this case submits that
Dalis was wrongly decided. Analysis of inconsis-
tencies in the court's reasoning in Dalis and in Nei,
therefore, should wait for another day. It should be
noted, however, that the decision whether a new
statutory cause of action meets the test fashioned
to determine the right to a jury trial under art. 15, is
not one that can be made with scientific certitude.
Rather, the decision directs an inquiry that exam-
ines historical antecedents as reasonably viewed in
a contemporary setting with attention to the pref-
erence, in most instances, for the grant of a jury
trial.

[*24]

3. We now confront the main holding in Lavelle. The
decision, in most of its aspects, reaffirms Dalis and much
of what was said in Lavelle with respect to Dalis is cor-
rect. Based on arguments now made by the parties, and
not made in Lavelle, however, we conclude that Lavelle
[HN6] incorrectly applied the holding in Dalis by mistak-
enly assuming thatG. L. c. 151Bprocedures under§ 5and
§ 9, are, essentially, the same. Based on that erroneous
assumption, theLavellecourt reasoned that respondents
in a § 5 administrative proceeding are similarly situated,
with respect to art. 15, as plaintiffs in a§ 9 action in the
Superior Court, and so concluded that to deny such re-
spondents the right to a jury trial would be to deny them
equal protection under the law.

[HN7] Adherence to the principle of stare decisis
provides continuity and predictability in the law, but the
principle is not absolute. No court is infallible, and this
court is not barred from departing from previous pro-
nouncements if the benefits of so doing outweigh the val-
ues underlying stare decisis. SeeFranklin v. Albert, 381
Mass. 611, 617, 411 N.E.2d 458 (1980); Lewis v. Lewis,
370 Mass. 619, 628--629, 351 N.E.2d 526 (1976).[*25]
After reflection, we conclude that [HN8] the constitu-
tional analysis set forth in Dalis does not apply to parties
in a § 5 proceeding. TheLavellecourt's pronouncement
to the contrary circumvents the comprehensive scheme
set out by the Legislature for the resolution of discrimina-
tion claims and (unintentionally) undermines the commis-
sion's authority to fulfil its mandate of protecting citizens
of the Commonwealth from discriminatory employment
decisions and punishing unlawful discrimination in the
workplace. SeeKnight v. Avon Prods., Inc., 438 Mass.
413, 424 n.6, 780 N.E.2d 1255 (2003); Fontaine v. Ebtec
Corp., 415 Mass. 309, 322, 613 N.E.2d 881 (1993);
Lynn Teachers Union, Local 1037 v. Massachusetts
Comm'n Against Discrimination, 406 Mass. 515, 523,
549 N.E.2d 97 (1990); Rock v. Massachusetts Comm'n

Against Discrimination, 384 Mass. 198, 206, 424 N.E.2d
244 (1981). Accordingly, we conclude that the jury trial
holding in Lavelle should be overruled. n17 Our reasons
are as follows.

n17 We acknowledge that [HN9] inWynn
& Wynn, P.C. v. Massachusetts Comm'n Against
Discrimination, 431 Mass. 655, 664, 729 N.E.2d
1068 (2000), we spoke approvingly regarding
Lavelle. Based on incorrect assumptions that have
been identified above, the relevant portions of
Wynn & Wynn are no longer to be considered the
law.

[*26]

(a) The discrimination claim considered in the Dalis
case had been filed in the Superior Court pursuant toG.
L. c. 151B, § 9. There was no suggestion by theDalis
court, nor did any party in that case argue, that the art. 15
analysis also would apply to discrimination claims heard
in proceedings conducted entirely within the MCAD pur-
suant toG. L. c. 151B, § 5. [HN10] The differences be-
tween administrative proceedings conducted pursuant to
§ 5, and a private right of action under§ 9, are significant.
We highlight but a few.

While the main object of a judicial proceeding un-
der § 9 is to recover damages for the individual vic-
tim of unlawful discrimination, seeConway v. Electro
Switch Corp., supra at 387, the primary purpose of
an administrative proceeding before the MCAD is to
vindicate the public's interest in reducing discrimina-
tion in the workplace by deterring, and punishing, in-
stances of discrimination by employers against employ-
ees. SeeThomas v. EDI Specialists, Inc., 437 Mass.
536, 541--542, 773 N.E.2d 415 (2002); College--Town,
Div. of Interco, Inc. v. Massachusetts Comm'n Against
Discrimination, 400 Mass. 156, 170, 508 N.E.2d 587
(1987).[*27] [HN11] The MCAD was established to en-
force the Commonwealth's antidiscrimination laws. The
complainant, thus, may be a party to a§ 5 proceeding
and may present testimony at the public hearing, but it
is the MCAD, and not the complainant, that prosecutes
the discrimination claim. SeeG. L. c. 151B, § 5. In direct
contrast, the commission typically takes no further action
once a complainant elects a judicial determination of a dis-
crimination claim. A plaintiff in an action filed pursuant to
§ 9seeks to recover damages to compensate for the injury
done him, and, to that end, a successful plaintiff may be
awarded actual and punitive damages. SeeG. L. c. 151B,
§ 9. While a successful complainant in an administrative
proceeding may, in appropriate cases, be awarded dam-
ages for emotional distress, the commission is empowered
to fashion equitable remedies designed chiefly to pro-
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tect and promote the broader public interest in eradicat-
ing systemic discrimination. n18 See, e.g.,Chief Justice
for Admin. & Mgt. of the Trial Court v. Massachusetts
Comm'n Against Discrimination, 439 Mass. 729, 736--
737 (2003). "The primary responsibility [*28] to deter-
mine the scope of [G. L. c. 151B] has been entrusted
to the MCAD, not to the courts."Rock v. Massachusetts
Comm'n Against Discrimination, supra at 206. SeeLynn
Teachers Union, Local 1037 v. Massachusetts Comm'n
Against Discrimination, supra at 523.

n18 [HN12] On a finding that a respondent has
engaged in any unlawful practice underG. L. c.
151B, § 4, the commission "shall issue and cause
to be served on such respondent an order requiring
such respondent to cease and desist from such un-
lawful practice . . . [and] to take such affirmative
action, including but not limited to, hiring, rein-
statement or upgrading of employees, with or with-
out back pay, or restoration to membership in any
respondent labor organization, as, in the judgment
of the commission, will effectuate the purposes of
this chapter."G. L. c. 151B, § 5. As of July 1, 2003,
the commission also may impose civil administra-
tive penalties, ranging from $10,000 to $50,000,
depending on the number of discriminatory prac-
tices a respondent was adjudged to have committed
in the past. See St. 2003, c. 26, §§ 438, 715.

[*29]

(b) The respondent in Lavelle (and the respondents in
the four cases under review) was a party in an MCAD
proceeding. The complainant in Lavelle (and the com-
plainants in the four cases under review) chose not to
proceed through the courts but opted instead for an admin-
istrative hearing and judicial review of the commission's
decision on his claims. [HN13] That the Legislature has
provided complainants, and not respondents, the right to
choose the forum in which their claim will be heard does
not pose an equal protection problem. n19 This point was
resolved by this court inNew York & Mass. Motor Serv.,
Inc. v. Massachusetts Comm'n Against Discrimination,
401 Mass. 566 (1988).

n19 The forum selection issue is by no means
the only asymmetrical provision of the statutory
scheme.Section 5directs the MCAD to assist com-
plainants presenting a case (but not to help em-
ployers defend) and permits attorney's fees and
costs to be awarded to successful complainants
only. SeeNew York & Mass. Motor Serv., Inc.
v. Massachusetts Comm'n Against Discrimination,
401 Mass. 566, 580 n.13 (1988)(noting other con-

texts in which control over access to courts resides
in one party).

[*30]

In that case, we found no merit in the argument that the
procedures outlined in§§ 5 and 9deprived an employer
of its fundamental right to a trial because a complainant
may transfer the controversy to the Superior Court for a
judicial adjudication of the discrimination claim while an
employer may not. Seeid. at 580--581. Our reasoning was
premised on the fact that, because, pursuant to§ 6, all or-
ders of the commission are subject to judicial review, the
respondent in a claim of employment discrimination "is
not faced with a denial of access to the judicial system,
but rather with a postponement of judicial adjudication at
the complainant's option until after the commission has
issued a preliminary determination and ordered a remedy
based on its findings of fact."Id. at 580. We concluded
that "any effect on the rights or privileges of employers
as a class is limited to the differences between initial ju-
dicial adjudication of a discrimination claim, and a claim
that reaches the court after an administrative hearing and
determination."Id.

(c) Nothing inDalis questioned or altered the equal
protection analysis set forth in the [*31]New York &
Mass. Motor Serv.decision. The Lavelle court rested its
decision on the fact that, since Dalis, the statute's "differ-
ing treatment of complainants and respondents," in cases
where complainants opt to pursue their claims within§ 5
proceedings, by default, extinguishes any corresponding
right to a jury trial that would have been available to a re-
spondent had the complainant chosen to pursue a private
action in the Superior Court.Lavelle, supra at 337.

We emphasize thatG. L. c. 151Bitself [HN14] does
not grant a complainant in an employment discrimination
case the right to a jury trial. The statutory scheme merely
grants an alleged victim of employment discrimination
the threshold opportunity to choose one of "two largely
independent avenues for redress of violations of [G. L. c.
151B], one through the MCAD (G. L. c. 151B, §§ 5--6),
and the other in the courts (G. L. c. 151B, § 9)." Brunson
v. Wall, 405 Mass. 446, 452, 541 N.E.2d 338 (1989),
quoting Christo v. Edward G. Boyle Ins. Agency, Inc.,
402 Mass. 815, 817, 525 N.E.2d 643 (1988). It is reason-
able, and constitutionally [*32] permissible, to provide
a complainant with a choice of enforcement options. The
United States Supreme Court has long recognized:

[HN15] "There are many instances in
the law where a person entitled to sue may
choose between alternative measures of re-
dress and modes of enforcement; and this has
been true since before the Constitution. But
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it never has been held, nor thought so far as
we are advised, that to permit such a choice
between alternatives otherwise admissible is
a violation of due process of law. In the na-
ture of things, the right to choose cannot be
accorded to both parties, and, if accorded to
either, should rest with the one seeking re-
dress rather than the one from whom redress
is sought.

Panama R.R. v. Johnson, 264 U.S. 375, 392--393, 68 L.
Ed. 748, 44 S. Ct. 391 (1924).

This is the case even where, as here, one choice would
allow the matter to be tried to a jury and one choice
would not. SeeParo v. Longwood Hosp., 373 Mass. 645,
648--652, 369 N.E.2d 985 (1977)(no merit to challenge
that screening procedure of medical malpractice tribunal
statute,G. L. c. 231, § 60B, violates equal protection or
art. 15). [HN16] Should the complainant choose [*33] to
remain within the MCAD, then both parties are subject to
the formal administrative process, and neither has a right
to a jury trial. SeeDoherty v. Retirement Bd. of Medford,
425 Mass. 130, 137, 680 N.E.2d 45 (1997); Zora v. State
Ethics Comm'n, 415 Mass. 640, 652, 615 N.E.2d 180
(1993). Alternatively, if the complainant chooses to bring
her claim to the Superior Court, then either party may
elect a jury trial under the express terms ofMass. R. Civ.
P. 38(b), 365 Mass. 800 (1974), and under case law apply-
ing art. 15. n20 SeeRosati v. Boston Pipe Covering, Inc.,
434 Mass. 349, 351, 749 N.E.2d 143 (2001); Farnham
v. Lenox Motor Car Co., 229 Mass. 478, 481, 118 N.E.
874 (1918). Within either forum, then, both parties have
identical art. 15 rights.

n20 Section 9actually [HN17] authorizes a
complainant to "bring a civil action for damages
or injunctive relief or both in the superior or pro-
bate court" alleging injury from a practice unlaw-
ful underG. L. c. 151B. Indisputably, no constitu-
tional right to a jury trial attaches in the Probate and
Family Court. SeeEdgar v. Edgar, 403 Mass. 616,
618--619, 531 N.E.2d 590 (1988), S.C., 406 Mass.
628 (1990); Fuller v. Sylvia, 240 Mass. 49, 52--53,
133 N.E. 384 (1921).

[*34]

One observation is in order with respect to princi-
ples of equal protection. Following Lavelle, a respondent
in a § 5 proceeding may wait until after an unfavorable
MCAD decision to elect between judicial review pursuant
to § 6 and a de novo jury trial on the merits. A com-
plainant aggrieved with an MCAD decision, on the other
hand, plainly has no corresponding strategic advantage.

SeeBrunson v. Wall, supra at 452--453(concluding that
complainant who chose to pursue administrative remedy
before MCAD cannot later invoke alternative remedy af-
forded by§ 9). A persuasive argument, thus, could be ad-
vanced that Lavelle's purported remedy forG. L. c. 151B's
perceived constitutional infirmity violation has created an
even more inequitable situation. Moreover, it departs from
the Legislature's clear intent that both "parties would be
bound by an MCAD decision, subject only to judicial
review," Brunson v. Wall, supra at 452, and is at odds
with the doctrine of collateral estoppel and "the strong
and oft--stated public policy of limiting each litigant to
one opportunity to try his case on the merits."Id. at 453,
quoting [*35] Haran v. Board of Registration in Med.,
398 Mass. 571, 575, 500 N.E.2d 268 (1986). As recog-
nized inLavelle, supra at 338, the solution adopted by
the Lavelle court "gives certain respondents two chances
to prevail."

(d) [HN18] The constitutional analysis in Dalis does
not support the proposition that art. 15 rights vest when-
ever an allegation of aG. L. c. 151Bemployment viola-
tion is lodged with the MCAD, regardless of the forum in
which the claim is to be tried. It is true that the language
of art. 15 "sweeps broadly."Dalis, supra at 222. Formal
proceedings conducted within the MCAD pursuant to§ 5,
however, are civil administrative proceedings, created by
statute and of a type unknown at common law, initiated,
directed, and limited by the commission, on behalf of
the Commonwealth, against a named respondent. Unlike
private actions pursuant to§ 9, MCAD proceedings "do
not involve a suit between two or more persons in the
sense provided for by art. 15, nor do they involve a con-
troversy concerning property as that phrase is used in art.
15." Zora v. State Ethics Comm'n, 415 Mass. 640, 652--
653, 615 N.E.2d 180 (1993)(referring to proceedings to
adjudicate civil [*36] violations ofG. L. c. 268A). See
Doherty v. Retirement Bd. of Medford, 425 Mass. 130,
137, 680 N.E.2d 45 (1997), quoting Curtis v. Loether,
supra at 194(art. 15 inapplicable to administrative pro-
ceedings because jury trials "incompatible with the whole
concept of administrative adjudication").

[HN19] On a finding of employment discrimination,
the commission has broad authority to "take such affirma-
tive action, including but not limited to, hiring, reinstate-
ment or upgrading of employees, with or without back
pay, or restoration to membership in any respondent la-
bor organization, as, in the judgment of the commission,
will effectuate the purposes of this chapter" (emphasis
supplied).G. L. c. 151B, § 5. In Bournewood Hosp.,
Inc. v. Massachusetts Comm'n Against Discrimination,
371 Mass. 303, 358 N.E.2d 235 (1976), this court held
that implicit in this broad grant of authority, especially
where retaliation is shown, is the ability to award dam-
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ages for emotional distress, which is the natural and prob-
able consequences of such retaliation. Seeid. at 315--
316. (In Part 5 of this opinion we reconsider and reaf-
firm [*37] the Bournewood holding as well as that of
Buckley Nursing Home, Inc. v. Massachusetts Comm'n
Against Discrimination, 20 Mass. App. Ct. 172, 478
N.E.2d 1292 [1985], in which the Appeals Court ex-
tended Bournewood to permit the commission to award
damages for emotional distress in cases of employ-
ment discrimination not involving retaliation. Seeid.
at 182.) We authorized an order for payment of such
an award as a logical incident to the "significant del-
egation of discretion and authority by the Legislature"
to the MCAD to fashion remedial relief and affirma-
tively to enforce the Commonwealth's antidiscrimination
laws.Bournewood Hosp., Inc. v. Massachusetts Comm'n
Against Discrimination, supra at 316. It cannot seriously
be doubted that the primary thrust of the relief afforded
by the MCAD is equitable in nature and oriented toward
vindicating important rights not easily valued in monetary
terms.

[HN20] The authority of the MCAD to order, in ap-
propriate cases, secondary relief in the form of damages
to the complainant for emotional distress does nothing
to transform a§ 5 proceeding into a "controversy con-
cerning property" requiring a jury trial under [*38] art.
15. SeeParker v. Simpson, 180 Mass. 334, 353--355, 62
N.E. 401 (1902); Commonwealth v. Mongardi, 26 Mass.
App. Ct. 5, 8, 522 N.E.2d 984 (1988). An award of mon-
etary relief does not always implicate, a fortiori, an art.
15 right to a jury trial. SeeOpinion of the Justices, 309
Mass. 571, 601--602, 34 N.E.2d 527 (1941); Opinion of
the Justices, 309 Mass. 562, 568, 35 N.E.2d 1 (1941).
Indeed, the Lavelle court expressly recognized that, were
equal protection not an issue in the case, authority "would
support the disposition of this kind of statutory discrim-
ination claim in an administrative agency, with judicial
review based only on the agency record. SeeDepartment
of Revenue v. Jarvenpaa, 404 Mass. 177, 188, 534 N.E.2d
286 (1989); Opinion of the Justices, 309 Mass. 571, 601--
602, 34 N.E.2d 527 (1941); Opinion of the Justices,
309 Mass. 562, 568, 35 N.E.2d 1 (1941). Cf. Doherty
v. Retirement Bd. of Medford,[supra at 137]; Pernell v
Southall Realty, 416 U.S. 363, 383, 40 L. Ed. 2d 198,
94 S. Ct. 1723 (1974)(Seventh Amendment to the United
States Constitution); Kentucky Comm'n on Human Rights
v. Fraser, 625 S.W.2d 852, 854 (Ky. 1981)[*39] (same);
Plasti--Line, Inc. v. Tennessee Human Rights Comm'n,
746 S.W.2d 691, 693--694 (Tenn. 1988)(same under State
Constitution);Romero v. J & J Tire, JMH, Inc., 238 Mont.
146, 151, 777 P.2d 292 (1989)(no jury trial right in dis-
crimination case heard by administrative agency;Seventh
Amendmentand State Constitution)."Lavelle, supra at

339. n21

n21 In reaching our decision, it is not necessary
to determine whether we should, for purposes of art.
15 analysis, adopt the "public rights" doctrine, ad-
vanced by the United States Supreme Court when
considering claims of a right to a trial by jury in
matters assigned for resolution to an administrative
agency. SeeGranfinanciera, S.A. v. Nordberg, 492
U.S. 33, 51--53, 106 L. Ed. 2d 26, 109 S. Ct. 2782
(1989); Atlas Roofing Co. v. Occupational Safety
& Health Review Comm'n, 430 U.S. 442, 455, 51
L. Ed. 2d 464, 97 S. Ct. 1261 (1977).

4. The question remains concerning the retroactive
applicability of our acknowledgment that [*40] Lavelle
wrongly applied Dalis. Our holding in Dalis was retroac-
tive in that it entitled the plaintiff in that case to a jury trial.
SeeDalis, supra at 228. In MacCormack v. Boston Edison
Co., 423 Mass. 652, 656--658, 672 N.E.2d 1 (1996), this
court applied the Dalis decision retroactively to all plain-
tiffs in other cases similarly situated, with damage claims
underG. L. c. 151B, § 4, pending in the Superior Court.
That decision recognized that [HN21] "considerations
of constitutional principle with rare exceptions require
retroactive application. A constitutional decision is not a
legislative act but a determination of rights enacted by
the Constitution, so that all persons with live claims are
entitled to have those claims judged according to what
we conclude the Constitution demands."Id. at 657, citing
Desist v. United States, 394 U.S. 244, 258--259, 22 L. Ed.
2d 248, 89 S. Ct. 1030 (1969)(Harlan, J., dissenting).

It is true that our decision today extends no new consti-
tutional rights and, viewed in terms of its practical import,
curtails what, in reliance on Lavelle, has been assumed
by many to be [*41] a respondent's State constitutional
right to a trial by jury. We conclude, nevertheless, that it
is appropriate that retroactive effect of our decision today
be given to all cases that are still open on direct review.
[HN22] Principles of equity and fairness dictate that com-
plainants who have been found by the full commission to
have been illegally discriminated against not be forced
to relitigate their claims in the Superior Court. We have
considered the three factors enumerated inMcIntyre v.
Associates Fin. Servs. Co. of Mass., 367 Mass. 708, 712,
328 N.E.2d 492 (1975), for guidance in deciding when
an exception to the general rule of retroactivity might be
warranted. n22 There is nothing in the record, or in the
briefs submitted by the parties, to persuade us that the
McIntyre criteria are sufficiently satisfied. n23

n22 The three factors are: "(1) whether a
new principle has been established whose reso-
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lution was not clearly foreshadowed, (2) whether
retroactive application will further the rule, and (3)
whether inequitable results, or injustice or hard-
ships, will be avoided by a holding of nonretroac-
tivity." McIntyre v. Associates Fin. Servs. Co. of
Mass., 367 Mass. 708, 712, 328 N.E.2d 492 (1975).

[*42]

n23 There is no need to address the waiver is-
sue raised in the four cases under review. We note,
however, that our decision in the Lavelle case is-
sued after the cases had been certified for public
hearing and after the complainants' options to in-
stitute private actions in the Superior Court had
lapsed. All four respondents, nevertheless, waited
until after the completion of the public hearings and
the subsequent determinations by the MCAD ofG.
L. c. 151Bviolations, before giving notice of their
intention to seek a de novo jury trial. For this reason
alone, considerations of hardship weigh heavily in
favor of the four complainants.

5. Keyland Corporation asks us to overrule
Bournewood Hosp., Inc. v. Massachusetts Comm'n
Against Discrimination, supra, and Buckley Nursing
Home, Inc. v. Massachusetts Comm'n Against
Discrimination, supra, which hold that damages for emo-
tional distress in employment discrimination cases may
be recovered on a finding of discrimination by the com-
mission underG. L. c. 151B, § 5. [HN23] We conclude
that these decisions should not [*43] be overruled and
express our views on considerations that the commission
should apply in making such awards.

(a) [HN24] The Bournewood decision, which allowed
recovery of emotional distress damages in employment
cases before the MCAD involving retaliation, has been the
law for twenty--eight years. The Buckley decision, which
allowed such damages in other employment cases before
the MCAD in a finding of discrimination, has been the
law for nineteen years. The Bournewood decision points
out that the commission's authority underG. L. c. 151B, §
5, as has been quoted above, allows it to fashion remedies
that involve "affirmative action, including, but not limited
to, [certain specified remedies] as, in the judgment of the
commission, will effectuate the purposes of this chapter"
(emphasis supplied).Bournewood, supra at 307, 315--
316, quotingG. L. c. 151B, § 5, as amended through St.
1969, c. 751, §§ 10--12. The decision emphasizes that the
broad power of the commission, as articulated in§ 5, and
read in conjunction with the mandate inG. L. c. 151B, §
9, liberally to construe the provisions [*44] ofc. 151B
"for the accomplishment of the purposes thereof," namely,

the commission's over--all mission, provides a "statutory
basis" for the commission to award compensatory dam-
ages, which encompassed emotional distress damages in
a retaliation case.Id. at 316. The Buckley decision ap-
plied the reasoning in Bournewood in extending the com-
mission's right to award emotional distress damages to
other employment cases where a finding of discrimina-
tion is made. [HN25] TheBournewoodandBuckleydeci-
sions have been consistently applied by this court and the
Appeals Court in upholding awards by the commission
of emotional distress damages in employment discrimi-
nation cases. SeeWynn & Wynn, P.C. v. Massachusetts
Comm'n Against Discrimination, 431 Mass. 655, 657,
729 N.E.2d 1068& n.3, 675 (2000) (upholding award
of $50,000 for emotional distress damages in sex dis-
crimination case);College--Town, Div. of Interco, Inc.
v. Massachusetts Comm'n Against Discrimination, supra
at 169 (upholding award of $10,000 for emotional dis-
tress damages in sexual harassment and retaliation case);
Borne v. Massachusetts Comm'n Against Discrimination,
58 Mass. App. Ct. 306, 319--321 (2003)[*45] (uphold-
ing compensatory damages award in the aggregate of
$424,000 for nine plaintiffs, noting that "injury which
underlay the compensatory damages was emotional dis-
tress"); Talbert Trading Co. v. Massachusetts Comm'n
Against Discrimination, 37 Mass. App. Ct. 56, 57, 64--
65, 636 N.E.2d 1351 (1994)(upholding award of $10,000
for emotional distress damages in handicap discrimina-
tion case);Franklin Publ. Co. v. Massachusetts Comm'n
Against Discrimination, 25 Mass. App. Ct. 974, 975
(1988) (upholding award of $10,000 for emotional dis-
tress damages in sex discrimination case). Awards of
damages for emotional distress to compensate the vic-
tim, when made by the commission under§ 5, derive
from the commission's statutory mandate to fashion re-
lief to accomplish the statute's broad purpose and, as
such, are an incidental, but interdependent component
of any effective method of eradicating unlawful discrimi-
nation. SeeRestatement (Second) of Torts § 903 comment
a (1979) (differentiating between compensatory damages
when there has been harm to pecuniary interests of per-
son versus where there has been bodily harm or emotional
distress, [*46] explaining that, with respect to the latter
harms, "the law cannot restore the injured person to his
previous position . . . [and such harm is] not in any way
analogous to a pecuniary loss, and a sum of money is not
the equivalent of peace of mind").

[HN26] The Legislature obviously has been aware
of the Bournewood and Buckley decisions. Legislative
history discloses that several attempts have been made,
unsuccessfully, to modify the impact of these decisions.
See, e.g., 2001 House Doc. No. 3042 (proposing inG. L. c.
151B, § 5, to limit awards for emotional distress damages
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to no more than $50,000); 2001 House Doc. No. 1911
(proposing to require "person claiming to be aggrieved
by an alleged unlawful practice or alleged violation of
[c.] 151B" to present "expert professional evidence" of
emotional distress damages); 1999 House Doc. No. 3969
(proposing to require "person claiming to be aggrieved
by an alleged unlawful practice or alleged violation of
[c.] 151B" to present "expert professional evidence" of
emotional distress damages); 1999 House Doc. No. 2840
(proposing inG. L. c. 151B, § 5, to limit awards for emo-
tional [*47] distress damages to no more than $25,000);
1997 House Doc. No. 2262 (proposing to require "person
claiming to be aggrieved by an alleged unlawful prac-
tice or alleged violation of [c.] 151B" to present "expert
professional evidence" of emotional distress damages). In
the meantime, the Legislature has strengthened the com-
mission's authority by affirmatively granting the power to
award attorney's fees and costs. CompareBournewood,
supra at 307--308(rejecting claim that commission had
authority underG. L. c. 151B, § 5, as amended through
St. 1969, c. 751, §§ 10--12 [authorizing commission, after
finding that employer has violatedG. L. c. 151B, § 4, to
issue a cease and desist order and "take such affirmative
action, including, but not limited to, hiring, reinstatement
or upgrading of employees, with or without back pay"]
to award attorney's fees, noting that under "American
Rule," "attorney's fees are not ordinarily recoverable in
the absence of statute, court rule, enforceable contract
or stipulation providing therefor"), with St. 1989, c. 722,
§ 27 (amending second paragraph ofG. L. c. 151B, §
5 [*48] , to add: "In addition to any such relief, the
commission shall award reasonable attorney's fees and
costs to any prevailing complainant"). See alsoFontaine
v. Ebtec Corp., supra at 320--321 n.11(noting St. 1989,
c. 722, § 27 "entitles plaintiffs who pursue their cases
before the commission to a remedy commensurate with
the remedy to which they would be entitled if they filed
suit, and prevailed, in a State or Federal court"). n24 The
most recent amendment toG. L. c. 151B, § 5, St. 2003,
c. 26, § 438, effective July 1, 2003, St. 2003, c. 26, §
715, authorizes the commission to impose civil admin-
istrative penalties, ranging from $10,000 to $50,000, on
respondents determined by the commission to have en-
gaged in unlawful discrimination. n25 (Prior to this leg-
islation, the MCAD was statutorily authorized to impose
civil penalties only in housing discrimination cases. See
St. 1989, c. 722, § 29.) It is too soon to assess with
any accuracy whether, and how often, civil penalties will
be imposed by the MCAD, pursuant to St. 2003, c. 26,
§ 438, as a means of effectuating the purposes ofG. L.
c. 151B. We take the addition of this potentially [*49]
formidable administrative weapon against discriminatory
practices further to suggest legislative acceptance of the
BournewoodandBuckleydecisions and the commission's

authority to award emotional distress damages as a means
of enforcing its broad powers, at least until the Legislature
chooses to speak directly on the subject.

n24 We note that, pursuant to an amendment
to G. L. c. 151B, § 3, by St. 2003, c. 26, § 437,
and effective July 1, 2003, the commission may
now retain "reasonable attorney's fees and costs
awarded to a prevailing complainant, under[ § 5],
when one of its attorneys presents the charge of
discrimination before the commission on behalf of
the prevailing complainant."

n25 Section 438 of St. 2003, c. 26, provides:

[HN27] "If, upon all the evidence
at any such hearing, the commission
shall find that a respondent has en-
gaged in any such unlawful practice,
it may, in addition to any other action
which it may take under this section,
assess a civil penalty against the re-
spondent:

"(a) in an amount not to exceed
$10,000 if the respondent has not been
adjudged to have committed any prior
discriminatory practice;

"(b) in an amount not to exceed
$25,000 if the respondent has been ad-
judged to have committed one other
discriminatory practice during the 5--
year period ending on the date of the
filing of the complaint; and

"(c) in an amount not to ex-
ceed $50,000 if the respondent has
been adjudged to have committed 2
or more discriminatory practices dur-
ing the 7--year period ending on the
date of the filing of the complaint.
Notwithstanding the aforesaid provi-
sions, if the acts constituting the dis-
criminatory practice that is the object
of the complaint are committed by the
same natural person who has been pre-
viously adjudged to have committed
acts constituting a discriminatory prac-
tice, then the civil penalties set forth in
clauses (b) and (c) may be imposed
without regard to the period of time
within which any subsequent discrim-
inatory practice occurred."

[*50]
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We note that in Federal employment discrimination
cases under Title VII of the Civil Rights Act, see42 U.S.C.
§§ 2000e--2, 2000e--3, 2000e--5, 2000e--16 (2000), and the
Americans with Disabilities Act (ADA), see42 U.S.C. §§
12117(a), 12112 (2000), in cases involving intentional
discrimination, n26 the Equal Employment Opportunity
Commission (EEOC), the Federal agency charged with
enforcing those discrimination laws, may seek (on behalf
of the "complaining party" or complainant) compensatory
damages, including damages for emotional distress. See
EEOC Compl. Man. § 60.6 (CCH 2004). If a complainant
elects to pursue such a case in Federal court, n27 pursuant
to the Civil Rights Act of 1991, which amended both
Title VII and the ADA, a prevailing complainant may be
awarded compensatory damages, including damages for
emotional distress (although those damages are limited
in amount depending on the size of the employer). See
id. at § 60.5. See also42 U.S.C. § 1981a(a)(1)& (2), (b)
(2000).

n26 Compensatory damages may not be
awarded in cases involving disparate impact. See
42 U.S.C. § 1981a(a)(1), (2) (2000).

[*51]

n27 Although a Title VII complainant cannot
initially commence a civil action in Federal court,
a complainant retains the right to file such an action
after filing a charge with the EEOC and regardless
whether the EEOC finds "reasonable cause" to sup-
port a complainant's charge of discrimination. See
42 U.S.C. § 2000e--5(b), (c), (e) (2000); 29 C.F.R.
§§ 1601.19, 1601.28(b) (2003).

With respect to State counterparts, some State dis-
crimination statutes authorize their enforcement agen-
cies to remedy unlawful acts with an award of compen-
satory damages, including emotional distress damages.
The statutory basis for such an award may be expressly
stated, see, e.g.,Cal. Gov't Code § 12970(a)(Deering
2004 Supp.) (authorizing fair employment and housing
commission, if it finds an unlawful practice has been com-
mitted, to "take action, including, but not limited to . . .
damages for emotional injuries . . . [such as] emotional
pain, suffering, inconvenience, mental anguish, loss of en-
joyment of life, and other nonpecuniary [*52] losses");
La. Rev. Stat. Ann. § 51:2261(West 2003) (authorizing
commission on human rights, on finding of an unlawful
practice, to take "affirmative action" including payment to
complainant representing "compensation for humiliation
and embarrassment");Minn. Stat. § 363A.29(4)(a)(2003
Supp.) (authorizing administrative law judge, on finding

of unfair discriminatory practice, to award compensatory
damages, including "damages for mental anguish or suf-
fering"); R.I. Gen. Laws § 28--5--24(LexisNexis 2003)
(authorizing commission for human rights, on finding in-
tentional discrimination, to award compensatory damages
without proof from complainant "that he or she has suf-
fered physical harm or physical manifestation of injury"),
or may be a matter of interpretation of a broad reme-
dial provision, see, e.g.,N.J. Stat. Ann. § 10:5--17(West
2002) (authorizing director of division of civil rights, on
finding unlawful employment practice, to "take such af-
firmative action, including, but not limited to, [certain
specified action] as, in the judgment of the director, will
effectuate the [*53] purpose of this act"), as interpreted
in Hernandez v. Region Nine Hous. Corp., 146 N.J. 645,
653, 684 A.2d 1385 (1996), and cases cited (explaining
that, underN.J. Stat. Ann. § 10:5--17, director has "broad
remedial authority to cure unlawful discrimination," in-
cluding the authority to award compensatory damages
and "damages for pain and suffering or personal humil-
iation"); N.Y. Exec. Law § 297(4)(c)(McKinney 2001)
(authorizing commissioner of human rights, after find-
ing unlawful, discriminatory practice, to award "compen-
satory damages"), as interpreted inFreudenthal v. County
of Nassau, 99 N.Y.2d 285, 291, 784 N.E.2d 1165, 755
N.Y.S.2d 56 (2003)(explaining that, underN.Y. Exec.
Law § 297 [4] [c], commissioner may award compen-
satory damages that include damages for "mental anguish
and other forms of pain and suffering").

(b) Some concern has been expressed on the amount
of emotional distress damages that the commission has
been awarding in employment discrimination cases and
the basis for such awards. We take this occasion to state
some views on the subject.

We stress that [HN28] emotional distress damages
[*54] should not be improperly considered, or awarded,
as a substitute for punitive damages. n28 Emotional dis-
tress damage awards, when made, should be fair and rea-
sonable, and proportionate to the distress suffered. Each
award should be case specific and should not be deter-
mined by formula or by precise reference points. While
evidence in the form of some physical manifestation of
the emotional distress, or evidence in the form of expert
testimony, is not necessary to obtain an award, such evi-
dence certainly would be beneficial. An award must rest
on substantial evidence and its factual basis must be made
clear on the record. Some factors that should be consid-
ered include: (1) the nature and character of the alleged
harm; (2) the severity of the harm; (3) the length of time
the complainant has suffered and reasonably expects to
suffer; and (4) whether the complainant has attempted to
mitigate the harm (e.g., by counselling or by taking medi-
cation). SeeRestatement (Second) of Torts § 905 comment
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i and§ 912(1979). In addition, complainants must show
a sufficient causal connection between the respondent's
unlawful act and the complainant's emotional [*55] dis-
tress. See id. at§ 917. Emotional distress existing from
circumstances other than the actions of the respondent, or
from a condition existing prior to the unlawful act, is not
compensable.

n28 [HN29] Pursuant toG. L. c. 151B, § 9, "the
court" may award punitive damages to a prevailing
petitioner who opted to proceed in the Superior,
Probate, or Housing Court instead of before the
commission.

In view of the foregoing principles, we conclude that
[HN30] a finding of discrimination, or retaliation, by it-
self, is no longer sufficient to permit an inference of, or
a presumption of, emotional distress. This approach is
espoused by the EEOC. See EEOC: Policy Guide on-
Compensatory and Punitive Damages Under1991 Civil
Rights Act(July 7, 1992), reprinted in Fair Empl. Prac.
Man. (BNA) 405:7091--405:7102 (stating that "emotional
harm will not be presumed simply because the complain-
ing party is a victim of discrimination"). To be compens-
able, emotional distress must be proved.

Judges acting under [*56]G. L. c. 30Ain review-
ing emotional distress damage awards by the commission
should keep the above in mind. Judges, of course, are
aware that this aspect (as well as all others) of the com-
mission's decision must be supported by substantial evi-
dence and may not be arbitrary or capricious. SeeG. L. c.
30A, § 14 (7). Awards that are not sufficiently supported
should be set aside or may be remitted to a sum deemed by
the judge to be sufficient compensation in keeping with
the evidence before the commission and the applicable
burden of proof.

6. In view of what has been said and held above, it
is not necessary to answer the questions reported by the
judges in three of the cases. In each of the four cases, the
respondent's request in the Superior Court for a jury trial
is struck. The four cases are to be deemed as cases filed
in the Superior Court for review and decision underG. L.
c. 30A, on the records prepared before the commission in
theG. L. c. 151B, § 5, proceedings. On this basis, the four
cases are to stand for further proceedings in the Superior
Court.

So ordered.

CONCURBY: SOSMAN

CONCUR:

SOSMAN, J. (concurring). I concur in the [*57]
court's decision to overruleLavelle v. Massachusetts
Comm'n Against Discrimination, 426 Mass. 332, 688
N.E.2d 1331 (1997)(Lavelle), and I agree with the court's
reasons for doing so. While I also concur in the court's
decision not to overruleDalis v. Buyer Advertising, Inc.,
418 Mass. 220, 636 N.E.2d 212 (1994)(Dalis), I have
grave reservations as to whether that case was correctly
decided, and therefore do not join in today's endorsement
of the reasoning of Dalis. Instead, my concurrence with
that portion of today's opinion is based solely on stare
decisis.

The tests for analyzing a claim of a right to trial by jury
under art. 15 of the Massachusetts Declaration of Rights
are well known. Where the suit is "between two or more
persons" (as is the case in all employment discrimination
suits), or the matter is a "controversy concerning prop-
erty," art. 15 accords a jury trial "except in cases in which
it has heretofore been otherways used and practiced."
Art. 15. That exception "incorporates the experience of
its drafters, who sought to retain the ordinary forms and
administration of the English common law (with which
they were most familiar), while allowing future genera-
tions [*58] to create new forms of actions and proceed-
ings which, for practical reasons, might not require, or
be appropriate for, decision by a jury."Commonwealth
v. Mongardi, 26 Mass. App. Ct. 5, 8, 522 N.E.2d 984
(1988), citing Parker v. Simpson, 180 Mass. 334, 351--
355, 62 N.E. 401 (1902). To assess the applicability of
the exception in art. 15, we consider whether the present
cause of action is "analogous" to some form of claim
previously recognized at common law (seeDalis, supra
at 223), as opposed to being "a wholly new cause of
action" (seeDepartment of Revenue v. Jarvenpaa, 404
Mass. 177, 188, 534 N.E.2d 286 [1989]), and we con-
sider whether the remedies sought are "predominantly le-
gal" as opposed to "equitable" (seeDalis, supra at 226).
The problem stems from the fact that these tests are not
being consistently applied, perhaps due in part to their
very imprecision. It is far from clear how closely linked
to some common--law claim a modern day claim must be
to qualify as "analogous," and, as today's decision read-
ily illustrates, the precise same types of damages can be
characterized as a "legal" remedy in one case, only to be
characterized as "equitable" in another. [*59] As a result,
the identical test yields inconsistent results, and our art.
15 jurisprudence cannot be harmonized with intellectual
honesty.

The Dalis court opined that employment discrimina-
tion claims are "analogous to common law actions sound-
ing in both tort and contract."Dalis, supra at 223. Today's
decision, citing to a history of common--law actions for
"wrongful discharge or breach of employment contract,"
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similarly concludes that there is an appropriate analogy
between an employment discrimination claim underG.
L. c. 151Band those common--law contractual causes of
action. Ante at -- . However,G. L. c. 151Bsweeps
far more broadly than breach of contract actions by dis-
charged employees ---- it creates a cause of action for per-
sons who had no contractual relation with the defendant,
premised on the defendant's refusal to enter into a contract
in the first place (e.g., discriminatory refusal to hire, or
refusal to promote). SeeG. L. c. 151B, § 4 (1)(unlawful
for employer "to refuse to hire or employ or to bar or to
discharge from employment" on grounds of race, color,
religious creed, national origin, sex, sexual [*60] orien-
tation, genetic information, or ancestry). See alsoWhalen
v. NYNEX Info. Resources Co., 419 Mass. 792, 794--795,
647 N.E.2d 716 (1995)(job applicant not offered job ac-
corded right to jury trial on handicap discrimination claim
under Dalis). NeitherDalis nor today's decision cites any
precedent for the proposition that the common law rec-
ognized any cause of action for wrongful refusal to enter
into an employment contract.

Claims for retaliation underG. L. c. 151B(which, in
light of Dalis, also now enjoy a right to trial by jury, see
MacCormack v. Boston Edison Co., 423 Mass. 652, 655--
656, 672 N.E.2d 1 [1996]), are also not predicated on any
employment contract between the parties. Indeed, they
can be brought by persons who were never employed by
the defendant employer, based solely on retaliation for
having assisted some other complainant, and they may
be brought against defendants who are not employers or
even agents of employers. SeeG. L. c. 151B, § 4 (4A)
(unlawful for "any person" to retaliate against any "other
person for having aided or encouraged any other person
in the exercise or enjoyment" of any right protected by
G. [*61] L. c. 151B). See alsoG. L. c. 151B, § 4 (4)
(prohibiting retaliation by "any person, employer, labor
organization or employment agency" against "any person
because he has opposed any practices forbidden under
[G. L. c. 151B] or because he has filed a complaint, testi-
fied or assisted in any proceeding under [G. L. c. 151B, §
5]"). Retaliation claims can also be predicated on acts oc-
curring after an employment contract has ended. Actions
based on conduct occurring after a contract has been ter-
minated do not constitute, nor are they even analogous
to, claims for breach of contract. Although there is a pre-
existing employment contract between a plaintiff and a
defendant employer in someG. L. c. 151Bclaims, there
is no requirement that such a contract be proved, and there
is no such contract in many of the fact patterns that com-
prise actionable employment discrimination claims under
G. L. c. 151B.

Both Dalis and today's decision also invoke the no-
tion that claims underG. L. c. 151Bhave some "tort--like

aspects." Ante at . SeeDalis, supra at 223. However, as
today's decision acknowledges, [*62] "a violation ofG.
L. c. 151Bis not a tort." Ante at . Indeed, subsequent to
Dalis, this court has shied away from the notion thatG. L.
c. 151Bclaims are akin to tort claims. InThomas v. EDI
Specialists, Inc., 437 Mass. 536, 538--539, 773 N.E.2d
415 (2002), this court concluded thatG. L. c. 151Bac-
tions did not sound in tort, and were not to be treated
as tort claims, for purposes of any right to contribution
underG. L. c. 231B. This court has also held that wage dis-
crimination claims are not "torts" for purposes ofG. L. c.
258, the Massachusetts Tort Claims Act.Jancey v. School
Comm. of Everett, 421 Mass. 482, 500--501, 658 N.E.2d
162 (1995)("acts of discrimination ---- whether intentional
or unintentional ---- do not thereby become torts").

Dalis cites to one prior case from this court for the
proposition thatG. L. c. 151Bclaims are "analogous"
to common--law tort actions.Dalis, supra at 223, citing
Conway v. Electro Switch Corp., 402 Mass. 385, 388, 523
N.E.2d 255 (1988). n29 In that case, this court was asked
to determine whether a court could award "front pay" to
a G. L. c. 151Bplaintiff who had proved that her termi-
nation was due to sex [*63] discrimination. Noting that
the Legislature had amendedG. L. c. 151B, § 9, to allow
"a civil action for damages or injunctive relief or both,"
the court opined that the statute now allowed recovery
for "compensatory damages."Conway v. Electro Switch
Corp., supra at 387. Noting that the purpose of such
damages was to "make[] the aggrieved party whole," the
court saw no reason to conclude that "damages for loss
of pay must be limited to the period preceding the date
of judgment."Conway v. Electro Switch Corp., supra at
388, quotingBournewood Hosp., Inc. v. Massachusetss
Comm'n Against Discrimination, 371 Mass. 303, 315,
358 N.E.2d 235 (1976). In its sole reference to the con-
cept of "tort," the court then observed: "The law of the
Commonwealth has traditionally allowed, as an element
of tort damages, compensation for the loss of capacity to
generate prospective earnings."Conway v. Electro Switch
Corp., supra at 388, citing Mitchell v. Walton Lunch Co.,
305 Mass. 76, 25 N.E.2d 151 (1940). n30 In other words,
the court's reference to "tort damages" was solely to il-
lustrate the fundamental [*64] proposition that an award
of damages to make someone whole sometimes needs
to consider consequences extending into the future, and
not just damages that have already been suffered. The
court did not observe some conceptual analogy between
the elements of a common--law tort claim and a claim
for employment discrimination, but merely noted that the
recovery in both claims would logically include compen-
sation for loss of future earnings. Unless the court means
to say that any form of statutory violation that can cause
a form of damage that can also be caused by some type of
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common--law tort has therefore become "analogous" to a
tort action, I fail to see what is so "tort like" about aG. L.
c. 151Bclaim.

n29Dalis v. Buyer Advertising, Inc., 418 Mass.
220, 636 N.E.2d 212 (1994)also cites toGallagher
v. Wilton Enters., Inc., 962 F.2d 120, 122--123 (1st
Cir. 1992), in support of this proposition. That case
relies on and cites to various Federal cases that
have, in differing contexts, made some compar-
isons between various statutory causes of action
and "tort" claims. First and foremost isCurtis v.
Loether, 415 U.S. 189, 195, 39 L. Ed. 2d 260, 94
S. Ct. 1005 (1974), which held that a claim for un-
lawful discrimination in housing underTitle VIII
of the Civil Rights Act of 1964"sounds basically
in tort." The Court endorsed the reasoning of the
court below, which recognized that the prohibition
against racial discrimination in housing "could be
viewed as an extension of the common--law duty
of innkeepers not to refuse temporary lodging to
a traveler without justification," as Title VIII now
imposed that same duty on "those who rent apart-
ments on a long--term basis."Id. at 195--196 n.10.
The Court noted further that a claim of racial dis-
crimination "may also be likened to an action for
defamation or intentional infliction of mental dis-
tress," both of which were "still developing" under
tort law. Id. Ironically, however, the Court went
on to distinguish Title VIII claims for housing dis-
crimination from Title VII claims for employment
discrimination, declining to opine whether there
was any right to jury trial for Title VII claims.Id.
at 196--197. Ultimately, the Court held that there
was not any right to a jury trial for Title VII claims.
SeeLehman v. Nakshian, 453 U.S. 156, 164, 69 L.
Ed. 2d 548, 101 S. Ct. 2698 (1981); Great Am. Fed.
Sav. & Loan Ass'n v. Novotny, 442 U.S. 366, 375,
60 L. Ed. 2d 957, 99 S. Ct. 2345& n.19, 442 U.S.
366, 60 L. Ed. 2d 957, 99 S. Ct. 2345 (1979).

In a similar vein,Gallagher v. Wilton Enters.,
Inc., supra at 123, cites Pons v. Lorillard, 549
F.2d 950, 954 (4th Cir. 1977), aff'd, 434 U.S. 575,
55 L. Ed. 2d 40, 98 S. Ct. 866 (1978), which
likened an age discrimination claim to "an action
in tort." The Supreme Court's affirmance, however,
rested instead on statutory grounds, concluding that
Congress intentionally conferred a right to jury trial
for such claims, again taking pains to distinguish
such claims from claims brought under Title VII.
Lorillard v. Pons, 434 U.S. 575, 580--585, 55 L. Ed.
2d 40, 98 S. Ct. 866 (1978).

The remaining two cases cited inGallagher v.

Wilton Enters., Inc., supra, are not discrimination
cases. SeeHill v Winn--Dixie Stores, Inc., 934 F.2d
1518, 1524 (11th Cir. 1991)(claim by worker who
was constructively discharged after missing work
for jury duty); Santiago--Negron v. Castro--Davila,
865 F.2d 431, 440--441 (1st Cir. 1989)(42 U.S.C. §
1983claim for politically motivated firing).

[*65]

n30 The case ofMitchell v. Walton Lunch Co.,
305 Mass. 76, 25 N.E.2d 151 (1940), involved a
claim for personal injuries stemming from a restau-
rant manager's physical assault on a patron. The
damages sought included a diminution in earning
capacity as a result of those injuries.Id. at 77--78.

The difficulty in applying this test in a consistent fash-
ion is most vividly illustrated by this court's decision in
Nei v. Burley, 388 Mass. 307, 446 N.E.2d 674 (1983)
(Nei), a case that Dalis lamely attempts to distinguish and
that today's decision deliberately avoids. Ante at n.16. In
Nei, this court held that there was no right to a jury trial
on claims brought pursuant toG. L. c. 93A. The reasons
articulated in Nei for concluding that there is no right to
a jury trial for G. L. c. 93Aclaims are equally applicable
to G. L. c. 151Bclaims. Nei points to the fact that "al-
though certain consumer violations are perhaps rooted in
common law claims, the Legislature left the terms suffi-
ciently open--ended to embrace causes of action for which
there are no common [*66] law analogues."Id. at 313.
The same is certainly true ofG. L. c. 151B---- some dis-
crimination claims are "rooted" in theories of contract (in
essence reading the prohibitions ofG. L. c. 151Binto
the parties' employment contract and then allowing suit
for "breach" of that contract), but many others arise in
situations where there was never any form of contract or
agreement between the parties. n31 Nei goes on to ob-
serve that "any analogies between common law claims
for breach of contract, fraud, or deceit and claims un-
der c. 93A are inappropriate becausec. 93A dispenses
with the need to prove many of the essential elements
of those common law claims."Id. The same is true of
G. L. c. 151B---- the elements of an employment dis-
crimination claim do not require proof of the elements of
breach of contract, negligence, misrepresentation, assault
and battery, defamation, or any other common--law claim.
If anything, G. L. c. 93Aclaims are, in many cases, di-
rectly grounded in and entirely duplicative of common--
law claims for misrepresentation. Many others are based
on a breach of contract, with some egregious circumstance
surrounding that breach providing the further [*67] in-
gredient of "unfairness" to make out aG. L. c. 93Aclaim.
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While G. L. c. 93Aextends beyond mere common--law
claims, it nevertheless has a very substantial degree of
overlap with the common law, an overlap that is far more
extensive than that presented byG. L. c. 151B.

n31 By comparison, inRosati v. Boston Pipe
Covering, Inc., 434 Mass. 349, 351, 749 N.E.2d
143 (2001), we held thatG. L. c. 149, § 27, ef-
fectively set the "contract price" for employment
contracts on public construction projects, thereby
making a claim under the statute "fundamentally a
contract claim for wages owed under an employ-
ment contract." By their nature, all employee claims
for an employer's violation of that statute involved
a breach of an actual contract.

The result inNei is also inconsistent with the notion
that such statutory claims are like torts simply because
the statute imposes a "duty," with the civil claim char-
acterized as an action for "breach" of that "duty." If that
were all it took to make [*68] something "tort like," then
surely we would recognize thatG. L. c. 93Amerely ex-
panded common--law duties to impose a "duty" to refrain
from "unfair" or "deceptive" conduct. Nei adopts no such
reasoning, and it is a reasoning that would make violation
of any statutory requirement a specie of "tort."

Instead of that analysis, Nei observed thatG. L. c. 93A
"created new substantive rights in which conduct hereto-
fore lawful under common and statutory law is now un-
lawful." Nei, supra at 315. This observation mirrors that
made in other cases, namely, that the jury trial right of
art. 15 does not extend to wholly new causes of action
created by the Legislature. SeeDepartment of Revenue v.
Jarvenpaa, 404 Mass. 177, 188, 534 N.E.2d 286 (1989)
("If a wholly new cause of action is created, a jury trial
right does not attach to that claim");Commonwealth v.
Guilfoyle, 402 Mass. 130, 135, 521 N.E.2d 984 (1988)(no
right to jury trial in civil rights enforcement action, noting
that "at common law, there was no cause of action for vio-
lations of civil rights");Opinion of the Justices, 309 Mass.
562, 568, 35 N.E.2d 1 (1941)(proposed legislation grant-
ing employees right [*69] to sue employers who failed
to provide workers' compensation insurance held consti-
tutional, despite lack of provision for jury trial, because
legislation "would not provide a new remedy to enforce a
common law liability, but rather, in the exercise of the po-
lice power, would attach new incidents to the relationship
of employer and employee," noting that "no such right
in an employee as the right to [workers'] compensation
was known to the law at the time the Constitution was
adopted");Commonwealth v. Mongardi, 26 Mass. App.
Ct. 5, 8, 522 N.E.2d 984 (1988)(no right to jury trial on
civil motor vehicle infractions, noting that newly decrim-

inalized motor vehicle citation process was "essentially
sui generis, and does not express a civil claim, right or
remedy which was recognized at common law as requir-
ing a jury trial"). Surely the same is true of claims under
G. L. c. 151B---- at the time the Constitution was adopted,
there was no cause of action for anything remotely re-
sembling employment discrimination ---- indeed, the most
blatantly discriminatory practices were both lawful and
widespread. "No such right in an employee as the right
[to be free from discrimination] was known to [*70] the
law at the time the Constitution was adopted," andG. L.
c. 151Bhas now "attached new incidents to the relation-
ship of employer and employee."Opinion of the Justices,
supra.Something that was perfectly lawful at common
law has now been declared unlawful, and an entirely new
cause of action has been created to redress violations. If
there are no jury trials inG. L. c. 93Aactions becauseG. L.
c. 93A"created new substantive rights in which conduct
heretofore lawful under common and statutory law is now
unlawful,"Nei, supra at 315, then surely the same reason-
ing should apply toG. L. c. 151B, which, to an even greater
degree thanG. L. c. 93A, "created new substantive rights
in which conduct heretofore lawful under common and
statutory law is now unlawful." n32

n32 It is, of course, quite possible that it is Nei,
and not Dalis, that was wrongly decided, and that
the inability to harmonize the two is not attributable
to anything wrong in Dalis. However, where our ju-
risprudence on the subject is sufficiently muddled
to have produced these two irreconcilable cases,
we should not flatly announce that "there is no flaw
in the reasoning or conclusion in Dalis," ante at,
while postponing "analysis of inconsistencies in the
court's reasoning in Dalis and in Nei" to "another
day." Ante at n.16.

[*71]

Turning to whether the types of relief available inG.
L. c. 151Bclaims are "predominantly legal" as opposed
to "equitable,"Dalis, supra at 226, the picture is again
clouded. With the adoption of the Massachusetts Rules of
Civil Procedure, we have long since merged "equitable"
and "legal" proceedings, seeMass. R. Civ. P. 2, 365 Mass.
733 (1974), and perhaps our grasp of the distinctions be-
tween the two has become more shaky than it was in an
earlier era when those distinctions were crucial for many
purposes. Whatever the reason, we have now come to label
identical forms of relief as both "equitable" and "legal,"
thus making it possible to characterize them either way
we wish for purposes of analyzing the right to a jury trial.
Today's decision invokes both labels in this inconsistent
manner. In explaining its support of the Dalis decision,
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the court today opines that the damages sought in court
by G. L. c. 151Bplaintiffs are "predominantly legal rather
than equitable," ante at , yet, in denying respondents any
right to a jury trial as part of the MCAD's own proceed-
ings, the court justifies the same damage award rendered
in those proceedings [*72] as coming within the MCAD's
"power to fashion equitable remedies," ante at . See ante
at ("primary thrust of the relief afforded by the MCAD
is equitable in nature"). But what are the differences be-
tween these remedies, and are they stark enough to justify
the conclusion that there is a right to jury trial in one form
of proceeding but not in the other?

Both proceedings involve some components of relief
that are unambiguously recognized as "equitable" ---- e.g.,
orders that a MCAD complainant or court plaintiff be rein-
stated to her former position, or that a perpetrator of sexual
harassment be reassigned to keep him apart from the com-
plainant or plaintiff. As to the components of monetary
awards, however, the lines become blurred. In Dalis, the
court considered an award of monetary damages "for eco-
nomic losses as well as for mental anguish" as the "legal
remedy of compensatory damages."Dalis, supra at 224,
quotingConway v. Electro Switch Corp., 402 Mass. 385,
387, 523 N.E.2d 255 (1988). However, in today's opinion,
the court opines that the MCAD's award of emotional dis-
tress damages constitutes "remedial relief," "equitable in
nature," "deriving [*73] from the [MCAD's] mandate to
fashion relief." Ante at,, . If compensating a plaintiff for
what she has lost as a result of unlawful employment dis-
crimination (including lost pay and lost peace of mind) is
"equitable in nature" when awarded by the MCAD, how
do those same losses become the "legal remedy of com-
pensatory damages" when sought by a plaintiff in court?
In Conway v. Electro Switch Corp., supra at 387--388, the
court identified "front pay" as part of "the legal remedy
of compensatory damages" that a plaintiff could claim
underG. L. c. 151B, yet also specified that "front pay"
could be awarded by the MCAD. SeeWynn & Wynn, P.C.
v. Massachusetts Comm'n Against Discrimination, 431
Mass. 655, 676--677, 729 N.E.2d 1068 (2000)(MCAD
hearing officer declined to award front pay where ev-
idence on issue of how long complainant would have
remained at firm was speculative). Is front pay, a part
of the compensation that makes a discrimination victim
whole, to be treated as a "legal remedy of compensatory
damages,"Conway v. Electro Switch Corp., supra, or is it
(when awarded by the MCAD) part of the "equitable" re-
lief that today's decision [*74] identifies as the "primary
thrust" of MCAD proceedings? Ante at .

Given the MCAD's broad authority to fashion reme-
dies for discrimination, seeG. L. c. 151B, § 5, the
MCAD's power to award monetary relief to a complainant
includes all of the "compensatory" (and therefore "le-

gal" remedies) that a plaintiff could obtain in court.
SeeBournewood Hosp., Inc. v. Massachusetts Comm'n
Against Discrimination, 371 Mass. 303, 315--316, 358
N.E.2d 235 (1976). The only component of a monetary
award that may be obtained in a court proceeding but
that (until recently) could not be ordered by the MCAD
is punitive damages. SeeG. L. c. 151B, § 9, third par.
n33 Does that sole difference (that has now itself disap-
peared) justify labeling damage awards obtained in court
proceedings under§ 9as "legal" while labeling monetary
awards obtained by way of MCAD orders as "equitable"?
n34

n33 Effective July 1, 2003, even that difference
was effectively abolished. See St. 2003, c. 26, §
438, amendingG. L. c. 151B, § 5(giving MCAD
authority to impose civil penalties in employment
discrimination cases).

[*75]

n34 Comparison toG. L. c. 93Ais again instruc-
tive. The multiple damage provisions of§ 9 and §
11 are punitive in nature, seeKapp v. Arbella Mut.
Ins. Co., 426 Mass. 683, 686, 689 N.E.2d 1347
(1998), quotingYeagle v. Aetna Cas. & Sur. Co.,
42 Mass. App. Ct. 650, 655--656, 679 N.E.2d 248
(1997), yet the mere presence of punitive damages
in that statutory scheme has not sufficed to confer
a right to jury trial inG. L. c. 93Acases. SeeNei v.
Burley, 388 Mass. 307, 311--315, 446 N.E.2d 674
(1983).

Today's decision overruling Lavelle rests on the
premise that MCAD proceedings, including the mone-
tary awards granted therein, are predominantly "reme-
dial" and "equitable" (as opposed to "legal") in nature.
Ante at , -- ]. The monetary awards themselves,
the court opines, are merely "a logical incident" to the
MCAD's equitable powers, just a form of "secondary re-
lief." Ante at , . Cf.Lavelle, supra at 337("Damages
for pain and suffering, emotional distress, and economic
loss except perhaps back wages are not traditional [*76]
forms of equitable relief and may not easily be treated as
incidental to equitable relief"). If these damages are "eq-
uitable" when awarded by the MCAD, they do not lose
their "equitable" flavor when awarded by a court. Thus,
the second premise on whichDalis rests, namely that the
damages awarded by courts inG. L. c. 151Bcases are
"legal" as opposed to "equitable" in nature, is also open
to considerable question.

In my view,G. L. c. 151Bhas created an entirely new
cause of action, unheard of at common law, that awards
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relief predominantly equitable in nature, namely, a com-
bination of injunctive relief and monetary restitution to
make the victim whole. As such, administrative proceed-
ings before the MCAD do not violate any party's art. 15
right to a jury trial, and court proceedings instituted by a
victim of discrimination do not implicate art. 15 rights ei-
ther. I am thus inclined to the view thatDaliswas wrongly
decided, or, at the very least, that it cannot be reconciled
with Nei.

I am also of the view that, at least until more recent
times, the Legislature had "practical reasons" for believ-
ing that this new cause of action would not be "appro-
priate" for "decision [*77] by a jury."Commonwealth v.
Mongardi, 26 Mass. App. Ct. 5, 8, 522 N.E.2d 984 (1988).
Laws prohibiting workplace discrimination against racial
and ethnic minorities, women, and homosexuals were
enacted precisely because prejudices against, or stereo-
typical assumptions concerning, those persons were so
widespread and deeply held. When the Legislature first
authorized private suits to redress discrimination in 1974
(see St. 1974, c. 478), the Legislature could reasonably
have been of the view that plaintiffs asserting their rights
underG. L. c. 151Bwould face reluctance or even down-
right hostility from jurors, whereas judges would be bet-
ter able to uphold and enforce the law as written. (By
way of historical reference to illustrate the point, 1974
was the first year of court--ordered busing to desegregate
the Boston public schools, a time of terrible racial strife
within the city.) That discrimination claims were to be
handled either by the MCAD under§ 5 or by "the court"
under§ 9 reflected not only the equitable nature of those
newly created claims but also the practical reality of the
times, namely, that jurors' sympathies would too often
lie with the perpetrators, not with the [*78] victims, of
discrimination.

It is for these reasons that today's uncritical reaffir-
mance of the analysis in Dalis strikes me as potentially
troublesome. In the future, the Legislature may wish to
address some other pervasive social problem, and may
again want to create a new cause of action as part of the
remedy for that problem, but may also have sound reasons
for believing that juries would not be hospitable to such
claims or would otherwise not be well suited to decide
them. If the reasoning ofDalis prevails over that ofNei, it
would be extremely difficult for the Legislature to create a
new cause of action without simultaneously conferring a
right to a jury trial, a right that could, in some cases, oper-
ate to undermine the very remedy the Legislature wanted
to fashion.

However, a decision to overrule a prior case must be
based on more than a mere academic disagreement with
its analysis. By their nature, cases heard by this court

regularly involve difficult issues where there is much to
be said for both sides. Whatever result the court reaches
thus remains open to justifiable criticism in future years.
It is the doctrine of stare decisis that comes to the rescue
[*79] and allows us to avoid endless revisiting of what
were, and will always remain, difficult legal issues. "Stare
decisis is a salutary principle, because in most matters a
settled rule on which reliance can be placed is of more im-
portance than the precise form of the rule."Kabatchnick
v. Hanover--Elm Bldg. Corp., 328 Mass. 341, 346--347,
103 N.E.2d 692 (1952). "While perhaps it is more impor-
tant as to far--reaching juridical principles that the court
should be right, in the light of higher civilization, later and
more careful examination of authorities, wider and more
thorough discussion and more mature reflection upon the
policy of the law, than merely in harmony with previous
decisions . . . it nevertheless is vital that there be stability
in the courts in adhering to decisions made after ample
consideration. Parties should not be encouraged to seek
re--examination of determined principles and speculate
on a fluctuation of the law with every change in the ex-
pounders of it." (Citation omitted.)Mabardy v. McHugh,
202 Mass. 148, 152, 88 N.E. 894 (1909).

Thus, in order to overrule a prior case, it is not enough
that some or all of the Justices of this court have some
intellectual or [*80] academic disagreement with the ear-
lier analysis of the issue. There must be something more,
above and beyond such a disagreement, that would jus-
tify some exception to the doctrine of stare decisis. Here,
whatever my concerns as to the soundness of the reason-
ing in Dalis, I see no problem or injustice that results from
continued adherence to the holding of that case. While I
doubt that there is a constitutional right to jury trials in
G. L. c. 151Bcases, juries are now perfectly competent
to decide such cases. Trials of employment discrimina-
tion claims customarily hinge on assessments of witness
credibility and motive, issues that jurors are particularly
well equipped to resolve. Adherence to Dalis also has
the pragmatic benefit of making State law employment
discrimination claims underG. L. c. 151Bprocedurally
consistent with Title VII claims under Federal law, which
can also be tried to a jury. See42 U.S.C. § 1981a(c)(1)
(2000). n35 There have been no particular problems en-
countered in having juries decide these claims, and, after
more than a decade's experience with such jury trials post--
Dalis, there is no reason to think that any such problems
[*81] lurk on the horizon. n36 As today's decision points
out, none of the parties before us (and none of the amici)
has asked us to overrule Dalis, which suggests that liti-
gants and practitioners on both sides are content with the
status quo. I am disinclined to fix something that is not
broken, even if I would have constructed it differently in
the first place.
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n35Prior to theCivil Rights Act of 1991, Pub.
L. No. 102--166, 105 Stat. 1071, the Supreme Court
had stated that there was no right to a jury trial in
Title VII cases. SeeLehman v. Nakshian, 453 U.S.
156, 165, 69 L. Ed. 2d 548, 101 S. Ct. 2698 (1981).
The 1991 Act effectively overturned that line of
precedent. See Pub. L. 102--166,§ 102(codified in
42 U.S.C. § 1981a--c[1][2000]). See alsoTyler v.
Bethlehem Steel Corp., 958 F.2d 1176, 1181 (2d
Cir.), cert. denied,506 U.S. 826, 121 L. Ed. 2d 46
(1992).

n36 By comparison, the court's overruling of
Lavelle in today's decision is well justified. Beyond
the errors in its analysis, the Lavelle decision has
literally wreaked havoc with the conduct of MCAD
proceedings, undercut the MCAD's role in enforc-
ing G. L. c. 151B, caused substantial delay in the
resolution of discrimination claims, and produced
a plethora of difficult substantive and procedural
questions as to the interplay between the MCAD
proceedings, the MCAD's decision, and a subse-
quent jury trial. When an erroneous decision has,
in the vernacular, "created a monster," as Lavelle
has done, stare decisis does not stand in the way of
our correcting that error.

[*82]

Nor do I see any unfairness in overruling Lavelle while
continuing to adhere to the holding in Dalis. In my view,
Dalis gives both sides something that they are not actually
entitled to, namely, a right to a jury trial on§ 9 claims.
That both sides have that undeserved benefit under this
court's analysis of§ 9does not make it unfair to give them
only what they are entitled to in proceedings under§ 5. As
is customary, it is the claimant who chooses the forum in
which to pursue her claim, and the procedures available to
both parties in whichever forum is chosen are abundantly
fair to both sides. If this court has incorrectly added yet
another procedural option in one forum, that additional
option has not created any imbalance or unfairness that I
can see.

I am thus satisfied that today's decision properly over-
rules Lavelle, but it is stare decisis, and stare decisis alone,
that convinces me to adhere to the holding inDalis.

DISSENTBY: COWIN

DISSENT:

COWIN, J. (dissenting). Our decision inDalis v.
Buyer Advertising, Inc., 418 Mass. 220, 636 N.E.2d
212 (1994) (Dalis), stated that, pursuant to art. 15
of the Massachusetts Declaration of Rights, plaintiffs

in G. [*83] L. c. 151B actions could demand a
jury trial. In Lavelle v. Massachusetts Comm'n Against
Discrimination, 426 Mass. 332, 688 N.E.2d 1331 (1997)
(Lavelle), we conferred a reciprocal right on respondents.
I am not persuaded by the logic underlying Dalis, par-
ticularly in view of the fact that antidiscrimination suits
were totally unknown at common law. However, I could
accept the conclusion in Dalis in tandem with the hold-
ing in Lavelle to prevent a denial of equal protection.
But overruling Lavelle while preserving Dalis creates an
unconstitutional asymmetry that empowers plaintiffs uni-
laterally to extinguish respondents' access to a jury trial
merely by choosing under which section of the statute to
proceed. Therefore, I respectfully dissent.

The right to a jury trial is fundamental.Aetna Ins.
Co. v. Kennedy, 301 U.S. 389, 393, 81 L. Ed. 1177, 57
S. Ct. 809 (1937). Spence v. Reeder, 382 Mass. 398, 411,
416 N.E.2d 914 (1981). Article 15 preserves that right
"in all controversies concerning property, and in all suits
between two or more persons," but makes an exception
for those types of cases that would have been resolved in
equity courts, as opposed to common--law [*84] courts,
before 1780. SeeParker v. Simpson, 180 Mass. 334, 355,
62 N.E. 401 (1902). In Dalis, supra at 223, this court con-
cluded that the art. 15 right to a jury trial attaches to sex
discrimination claims underG. L. c. 151B, § 9, because
those claims are purportedly "analogous to common--law
actions sounding in both tort and contract."

However, Dalis was inconsistent with our earlier de-
cision in Nei v. Burley, 388 Mass. 307, 446 N.E.2d 674
(1983), in which we concluded that an action for "unfair
or deceptive acts or practices" under the consumer protec-
tion act,G. L. c. 93A, did not give rise to a jury trial right.
The Nei decision was predicated in part on the fact that
G. L. c. 93A, while it often involves actions analogous to
common--law tort and contract claims, is not limited by
those traditional legal theories and sometimes "embraces
causes of action for which there are no common--law ana-
logues."Id. at 313. Similarly,G. L. c. 151Bencompasses
many claims that are not analogous to common--law con-
tract or tort actions. n37 As a practical matter, neither
consumer protection nor sex discrimination causes [*85]
of action would have been familiar to a court in 1780;
both may be analogous to traditional claims, but both also
exceed the scope of that tradition. n38 The court's ref-
erences to early cases involving wrongful discharge and
breach of employment contract claims prove nothing in
this regard. The existence of such cases does not speak
to whether employment discrimination was actionable at
common law.

n37 For example,G. L. c. 151B, § 4, prohibits
employers from refusing to hire members of pro-
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tected classes, owners of land from refusing to sell
or lease to protected classes, and retailers from re-
fusing to extend credit because of a person's age.

n38 The Legislature can authorize a jury trial
to one aggrieved by the violation of a statute even
where art. 15 does not demand it.Whalen v. Nynex
Info. Resources Co., 419 Mass. 792, 794, 647
N.E.2d 716 (1995); Nei v. Burley, 388 Mass. 307,
312, 446 N.E.2d 674 (1983). However, aside from
explicitly authorizing jury trials for claims of age
discrimination in employment inG. L. c. 151B, § 9,
the Legislature did not exercise this power with re-
gard to other parts of the statute. SeeNei v. Burley,
supra at 314(refusing "to imply a right to a jury
trial" underG. L. c. 93Ain absence of explicit leg-
islative recognition of such right).

[*86]

Assuming Dalis was correctly decided, however, and
a jury trial right attaches to§ 9 claims, that right must
be equally available to plaintiffs and respondents. n39
SeeLavelle, supra at 338. See alsoFUD's, Inc. v. State,
727 A.2d 692, 697 (R.I. 1999). However, Dalis left re-
spondents without this right. In aG. L. c. 151Baction,
it is the plaintiff who decides whether to pursue an ad-
ministrative remedy under§ 5, or to proceed under§ 9
in the civil courts, thereby taking advantage of the jury
trial right granted in Dalis. Under this regime, plaintiffs
had the unilateral power, by choosing§ 5, to deprive the
respondent of a jury trial.

n39 For the sake of clarity, I use the term "plain-
tiffs" to refer both to "complainants" proceeding
underG. L. c. 151B, § 5, and to aggrieved persons
seeking a civil remedy in court underG. L. c. 151B,
§ 9.

Lavelle, supra at 338, remedied this inequity by con-
cluding [*87] that when a plaintiff elects to proceed
underG. L. c. 151B, § 5, the respondent must be enti-
tled to demand a jury trial at some point in the proceed-
ing. n40 This conclusion was based on two overarching
concepts. First, pursuant to the reasoning in Dalis, we
concluded that, because the Massachusetts Commission
Against Discrimination (MCAD), in a§ 5 proceeding
may award damages that go beyond traditional areas of
equity, such as pain and suffering, emotional distress, and
economic loss, the "sacred" and fundamental art. 15 right
to a jury trial was necessarily invoked.Id. at 337. Second,
because Dalis concluded that art. 15 granted the right to a
jury trial to plaintiffs, equal protection demanded that "if
one side to a dispute has a constitutional right to a jury trial

. . . the other side must have a similar right." Id. If the first
proposition was a proper statement of constitutional law,
the second was necessary to avoid a different constitu-
tional violation. A fundamental right, even if erroneously
available, must be available to both parties.

n40 The court notes that Lavelle itself rec-
ognized that certain respondents might secure
"two chances to prevail," one before the MCAD
and again before a jury.Lavelle v. Massachusetts
Comm'n Against Discrimination, 426 Mass. 332,
338, 688 N.E.2d 1331 (1997). The Lavelle court
reasoned that this potential inequity (one that did
not implicate constitutional concerns) was a tem-
porary expedient to prevent an immediate constitu-
tional violation, until such time as the Legislature
acted to provide another solution.Id. at 338--339.
That immediate constitutional violation, it bears
repeating, was securing for the plaintiff both the
fundamental right to a jury trial, and the ability
unilaterally to deprive the respondent of that same
right.

[*88]

The court characterizes the advantage it confers on
plaintiffs as a product of a mere choice of forum or av-
enue for redress, citingPanama R.R. v. Johnson, 264
U.S. 375, 392--393, 68 L. Ed. 748, 44 S. Ct. 391 (1924);
New York & Mass. Motor Serv., Inc. v. Massachusetts
Comm'n Against Discrimination, 401 Mass. 566, 550--
581 (1988); andParo v. Longwood Hosp., 373 Mass. 645,
648--652, 369 N.E.2d 985 (1977). Ante at -- . None
of these cases allowed one side of a legal dispute uni-
laterally to deprive the opponent of a fundamental right.
In New York & Mass. Motor Serv., Inc. v. Massachusetts
Comm'n Against Discrimination, supra at 579--580, the
respondent claimed that the statutory scheme ofG. L. c.
151Bviolated equal protection because it allowed plain-
tiffs, by electing an administrative remedy under§ 5, to
force respondents into a proceeding that did not adhere to
the strict rules of evidence, required proof by "substantial
evidence" instead of a "fair preponderance," and permit-
ted respondents only judicial review under the standard
of G. L. c. 30A. In that case, we found no merit to the
respondent's claim, but we went out [*89] of our way
to point out that we were not addressing a fundamen-
tal right. Id. at 580--581. SeeLavelle v. Massachusetts
Comm'n Against Discrimination, supra at 336. Similarly,
the Johnson Court, supra at 392--393, addressed the right
of injured seamen to elect alternative measures of redress,
but not the substance of the "measure of redress or either
form of action." InParo v. Longwood Hosp., supra at 648--
651, the plaintiffs challenged a statute which required
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medical malpractice claimants who cannot convince a
tribunal that their claims "raise a legitimate question of
liability," G. L. c. 231, § 60B, to post a bond before pur-
suing their claims in the courts. Once again, we explicitly
stated that "no claim is made in this case that a funda-
mental interest . . . is involved . . . ."Id. 650. Unlike
those cases, here we are dealing with one party's ability
to deprive another party of a constitutionally guaranteed,
fundamental right.

The court also goes to great lengths to distinguish
§ 9 "private actions" from§ 5 "civil administrative pro-
ceedings," the "primary purpose of [which] [*90] is to
vindicate the public's interest." Ante at, . This distinction
is artificial. Nowhere inG. L. c. 151B, or in our prior
cases, is it established that the vindication of the public's
interest in prosecuting discrimination claims in general is
the "primary purpose" to be promoted over the vindica-
tion of the private interests of those adversely affected by
that discrimination. The cases cited by the court for this
proposition,Thomas v. EDI Specialists, Inc., 437 Mass.
536, 541--542, 773 N.E.2d 415 (2002), andCollege Town,
Div. of Interco, Inc. v. Massachusetts Comm'n Against
Discrimination, 400 Mass. 156, 170, 508 N.E.2d 587
(1987), state only that the MCAD has broad authority to
remedy and reduce discrimination in the workplace. Ante
at .

Irrespective of debates over the abstract purpose of
antidiscrimination laws, in reality, proceedings underG.
L. c. 151B, § 5, are just as much cases between two parties
as are civil actions proceeding underG. L. c. 151B, § 9.
The court citesZora v. State Ethics Comm'n, 415 Mass.
640, 652--653, 615 N.E.2d 180 (1993), for the propo-
sition that administrative proceedings [*91] before the
MCAD "do not involve a suit between two or more per-
sons." Ante at . But Zora addressedG. L. c. 268A, a
statutory scheme that authorizes actions only by the State
Ethics Commission, and makes no provision for private
actions. By contrast, when a plaintiff elects to proceed
underG. L. c. 151B, § 5, the matter is for all intents and
purposes a private suit in which a private plaintiff seeks
private remedies. The MCAD does not initiate the suit; it

merely puts its resources behind the plaintiff's claims in
those cases where it finds that there is "probable cause"
to credit those claims. The plaintiff advances the identical
substantive claims under§ 5as he or she would under§ 9;
the plaintiff is able to request the same remedies as under
§ 9(with the exception of punitive damages); and prevail-
ing plaintiffs are often (in fact, almost always according to
the MCAD's supplemental brief) awarded remedies that
exceed the scope of equitable relief. Further, the plain-
tiff retains control over important aspects of the case. If
the MCAD wishes to settle but the plaintiff does not, the
plaintiff is entitled to remove the case to the [*92] civil
courts. 804 Code Mass. Regs. 1.18 (4) (1998). The plain-
tiff also may unilaterally remove the complaint from the
commission after ninety days, regardless of the public's
interest in the case.G. L. c. 151B, § 9.

Despite these indicia of a private action at law, the
court insists on labeling proceedings under§ 5 as some-
how more administrative and equitable in nature than pri-
vate actions. But this denomination is belied by the court's
simultaneous concern about the amount of emotional dis-
tress damages routinely awarded by the commission to
plaintiffs. Ante at . The court's attempt to rein in those
amounts by suggesting guiding principles and factors is
tellingly reminiscent of the type of instructions that would
be given to a jury at a trial. But even assuming arguendo
that, in cases proceeding under § 5, the MCAD is not
participating in a private action but primarily acting to
vindicate public rights, there is still no permissible basis
for granting the right to a jury trial only to one side of a
dispute simply by declaring that the process is "admin-
istrative," at least while the proceeding may result in an
[*93] order that compels a respondent to pay, sometimes
substantially, for the plaintiff's alleged losses.

Today the court, in the name of vindicating the State's
antidiscrimination policy, visits discrimination on an en-
tire class of citizens, those who find themselves respon-
dents at the MCAD. If we are to have Dalis, simple fair-
ness dictates that we have Lavelle. Our continued tinker-
ing with this statute is, respectfully, making bad matters
worse, and therefore I dissent.


