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MUTUAL RELEASE AND SETTLEMENT AGREEMENT

This Release and Settlement Agreement (the “Agreement”) is entered into between and 

among ONOSAI FESULUAI FA’ALELE; MEMA TALI FA’ALELE; MAREN MILLER, as 

Administrator of the ESTATE OF PAPU ULISESE FA’ALELE; MATHEW PAPU FA’ALELE, 

MARTHA EMMA FA’ALELE, NUUMAU MONETTE FA’ALELE, MCCUTCHEON IOSUA 

FA’ALELE, MALAEOLEMA SULA FA’ALELE, MEAALOFA KERISIMASI FA’ALELE 

and ISAIAH MISIALOFA FA’ALELE, individually, as minor children of Decedent, by and 

through guardians ad litem MAREN MILLER and SANDRA FRUEAN; PACIFIC PRINCESS 

PARTNERSHIP LLP; OCEANS UNLIMITED, INC.; STARKIST CO.; STARKIST SAMOA 

CO.; SINGAPORE TECHNOLOGIES MARINE, LTD.; PETER KENNEDY; PACIFIC 

STEVEDORING SERVICES, ROY AUSAGE, the F/V PACIFIC PRINCESS, TRI-MARINE 

INTERNATIONAL, INC., TRI MARINE INTERNATIONAL (PTE) LTD. (hereinafter 

collectively “the Parties”), as further set forth below.

DEFINITIONS

1. The term “Plaintiffs” is defined as Plaintiffs Onosai Fesuluai Fa’alele, Mema Tali 

Fa’alele,1 Maren Miller, as Administrator of the Estate of Papu Ulisese Fa’alele, 

Mathew Papu Fa’alele, Martha Emma Fa’alele, Nuumau Monette Fa’alele, 

Mccutcheon Iosua Fa’alele, Malaeolema Sula Fa’alele, Meaalofa Kerisimasi Fa’alele 

Isaiah Misialofa Fa’alele, individually, as minor children of Decedent, by and through 

guardians ad litem Maren Miller and Sandra Fruean.

                                                
1Mema Tali Fa’alele (“Mema”) was previously an individual plaintiff by and through guardian 
ad litem Maren Miller.  However, Mema has now reached the age of 18 and, therefore, is legally 
competent to represent herself.
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2. The term “Miller” is defined as Maren Miller, as Administrator of the Estate of Papu 

Ulisese Fa’alele, and as the guardian ad litem for Plaintiffs Mathew Papu Fa’alele, 

Martha Emma Fa’alele, Nuumau Monette Fa’alele, Mccutcheon Iosua Fa’alele, 

Malaeolema Sula Fa’alele, Meaalofa Kerisimasi Fa’alele, Isaiah Misialofa Fa’alele.

3. The term “Fruean” is defined as Sandra Fruean, the guardian ad litem for Plaintiffs 

Mathew Papu Fa’alele, Martha Emma Fa’alele, Nuumau Monette Fa’alele, 

Mccutcheon Iosua Fa’alele, Malaeolema Sula Fa’alele, Meaalofa Kerisimasi Fa’alele, 

Isaiah Misialofa Fa’alele.

4. The term “Papu Fa’alele” is defined as Papu Ulisese Fa’alele, deceased.

5. The term “Vessel” is defined as the F/V PACIFIC PRINCESS.

6. The term “Pacific Princess” is defined as Pacific Princess Partnership LLP and any of 

its affiliated entities.

7. The term “Oceans Unlimited” is defined as Oceans Unlimited, Inc., and any of its 

affiliated entities.

8. The term “Pacific Stevedoring” is defined as Pacific Stevedoring Services and any of 

its affiliated entities.

9. The term “Starkist” is defined as Starkist Co. and Starkist Samoa Co., and any of its 

affiliated entities.

10. The term “ST Marine” is defined as Singapore Technologies Marine, Ltd., and any of 

its affiliated entities.

11. The term “TriMarine” is defined as Tri-Marine International, Inc., and Tri Marine 

International (Pte) Ltd., and any of its affiliated entities.
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12. The term “Defendants” is defined as Pacific Princess, Oceans Unlimited, the 

F/V PACIFIC PRINCESS, Pacific Stevedoring, Roy Ausage, Gloria Ausage, Starkist, 

ST Marine, Peter Kennedy and TriMarine even though each of these entities and/or 

individuals may not all be defendants in the same litigation or proceeding.

13. The term “incident” is defined as the accident that occurred on board the Vessel on or 

about August 9, 2011, during which Papu Fa’alele was killed.

14. The term “Fa’alele Lawsuits” mean the following lawsuits or administrative claim 

proceedings:

a. Case No. 3:14-cv-02321-H-KSC filed in the United States District Court for 

the Southern District of California entitled Onosai Fesuluai Faalele, et al. v. 

Singapore Technologies Marine, Ltd., et al., which case was originally filed in 

the Superior Court for the State of California in and for the County of San 

Diego as Case No. 37-2014-00026560-CU-PO-CTL; (“Consolidated San 

Diego Federal Action”)

b. Case No. 3:14-cv-01734-H-KSC filed in the United States District Court for 

the Southern District of California entitled Singapore Technologies Marine, 

Ltd. v. Pacific Princess Partnership, Ltd., et al.; (“Consolidated San Diego 

Federal Action”)

c. Onosai Fesuluai Faalele, et al. v. Pacific Princess Partnership, LLP, and 

Oceans Unlimited, Inc., et al., Case No. 37-2013-00050010-CU-PO-CTL 

pending in the Superior Court for the State of California in and for the County 

of San Diego; (“State Court Action”)
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d. Onosai Fesuluai Faalele, et al. v. Pacific Stevedoring Services and Roy 

Ausage, Case No. 30-15 pending in the High Court of American Samoa;

e. Pacific Princess Partnership, Ltd., and Oceans Unlimited, Inc. v. Pacific 

Stevedoring Services, Case No. 52-013 pending in the High Court of 

American Samoa; 

f. Pacific Princess Partnership, Ltd., and Oceans Unlimited, Inc. v. Singapore 

Technologies Marine, Ltd., Case No. 63-014, which case was pending in the 

High Court of American Samoa;    

g. Onosai Fesuluai Faalele et al. v. Starkist Inc., et al., Case No. 66-014 pending 

in the High Court of American Samoa;

h. U.S. Department of Labor, O.W.C.P. Case No. 15-054408, asserting claims 

under the Longshore and Harbor Workers’ Compensation Act, for deceased 

employee Papu Fa’alele, naming employers Starkist, StarKist Samoa, and/or 

Pacific Stevedoring; and

i. Any claims asserted under the American Samoa Worker’s Compensation Act 

by or on behalf of the estate Papu Fa’alele or any of Plaintiffs related to or 

arising from the death of Papu Fa’alele.

j. Starkist Co. et al. v. TriMarine International, Inc., et al., AAA Case No. 01-

15-0004-5252-1-BC.

15. The term “Parties” is defined to include Onosai Fesuluai Fa’alele; Mema Tali 

Fa’alele; Maren Miller, as Administrator of the Estate of Papu Ulisese Fa’alele; 

Mathew Papu Fa’alele, Martha Emma Fa’alele, Nuumau Monette Fa’alele, 

Mccutcheon Iosua Fa’alele, Malaeolema Sula Fa’alele, Meaalofa Kerisimasi Fa’alele, 
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Isaiah Misialofa Fa’alele, individually as minor children of Decedent, by and through 

their guardians ad litem, Maren Miller and Sandra Fruean; Pacific Princess; Oceans 

Unlimited; Pacific Stevedoring; Roy Ausage; Gloria Ausage; Starkist; ST Marine; 

Peter Kennedy; and TriMarine.  

16. The term “Reserved Claims” specifically refers to In the Matter of an Arbitration 

Under the Arbitration Rules of the Singapore International Arbitration Centre SIAC 

Rules (5th Edition, 1 April 2013), SIAC Arbitration No. 194 of 2014 between 

Singapore Technologies Marine Ltd. and Pacific Princess Partnership Ltd.

RECITALS

A. WHEREAS, allegedly as a result of the incident, Papu Fa’alele was killed;

B. WHEREAS, the Parties disputed who, if any, of them was responsible for the 

death of Papu Fa’alele; 

C. WHEREAS, as a result of the incident, the Fa’alele Lawsuits were filed; and,

D. WHEREAS, the Parties to this Agreement, without in any way conceding the 

validity or sufficiency of any claim or contention of any of the Parties, now desire to resolve the 

claims in the Fa’alele Lawsuits.

NOW, THEREFORE, in consideration of the covenants, agreements, representations and 

warranties contained in this Agreement, and other valuable consideration, the sufficiency of 

which is hereby acknowledged, the Parties agree as follows:

AGREEMENT

1. Payment and Release.  In addition to any sums previously paid to Plaintiffs, in 

consideration of the mutual release of claims between the parties to this Agreement contained 

herein and the receipt of the sum of USD$12,250,000.00 (Twelve Million, Two Hundred Fifty 

Thousand United States Dollars and No Cents) (the “settlement proceeds”), which sum will be 
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distributed, as set forth in Paragraph 9 below, after the courts where the Consolidated San Diego 

Federal Court Action and State Court Action are pending have issued orders approving or 

accepting this Agreement and after the court where the Consolidated San Diego Federal Court 

Action is pending has approved the settlement as a “minor’s compromise,” Plaintiffs hereby 

forever release and discharge Defendants, and all of their principals, officers, shareholders, 

directors, owners, lessors, managers, administrators, partners, predecessors, successors, parents, 

subsidiaries, affiliates, attorneys, insurers, protection and indemnity clubs, underwriters, agents, 

representatives, employees, independent contractors, heirs, spouses, beneficiaries, trustors, 

trustees, executors, and assigns from any and all claims, including those for negligence, strict 

products liability, breach of warranty, breach of warranty of workmanlike services, 

unseaworthiness, Jones Act negligence pursuant to 46 U.S.C. § 30104 et seq., benefits under the 

Longshore and Harbor Workers’ Compensation Act, 33 U.S.C. § 901 et seq. (“LHWCA”),

wages and other claims under the Merchant Seaman Protection and Relief Act (46 U.S.C. 

§ 10601), negligence under 33 U.S.C. § 905(b), alleged other wrongful conduct, survival, 

personal injury, wrongful death, loss of consortium, loss of love, loss of companionship, loss of 

care, loss of assistance, loss of protection, loss of affection, loss of moral support, loss of training 

and guidance, loss of the enjoyment of sexual relationships, loss of society, loss of support, loss 

of wages and wage benefits, loss of inheritance, loss of gifts or benefits, funeral and burial 

expenses, loss of household services, property damage, workers’ compensation, maintenance, 

cure, willful and arbitrary failure to pay maintenance and/or cure, attorney fees and costs, 

punitive damages, pre-judgment interest, failure to procure appropriate insurance or other 

security, alter ego and other constructive liability and all other damages, claims and injuries, 

actions and causes of action of every kind and nature, known or unknown, existing, claimed to 
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exist, connected in any way to or which can ever hereafter arise out of or result from or in 

connection with the Fa’alele Lawsuits and/or the incident as defined above.

As part of and in consideration of this Agreement and the settlement proceeds received 

from it, Plaintiffs agree to dismiss with prejudice, with each party to bear its own costs and 

attorney fees, any and all claims and causes of action, including cross-claims, they have or may 

have against Defendants in the Fa’alele Lawsuits or any other action in any jurisdiction or 

tribunal, within 5 days of receipt of the settlement funds by their counsel or other designee.

2. Warranties of Plaintiffs.  Plaintiffs warrant that they are the only members of 

Papu Fa’alele’s family entitled to assert claims relating to the incident and the death of Papu 

Fa’alale, and that no other lawsuits or claims have been filed anywhere on their behalf except as 

identified above within the definition of Fa’alele Lawsuits, nor do they intend to file any other 

lawsuits or pursue any other claims relating to the incident and the death of Papu Fa’alele.  

Plaintiffs also represent and warrant that they have not assigned or transferred, or agreed to 

assign or transfer, or attempted to assign or transfer, to any third party or entity (including 

without limitation any insurers or protection and indemnity clubs) any interest in any of their 

claims or potential claims in any way arising out of the incident.

3. Medicare.  Plaintiffs further warrant and represent that: (1) Medicare has paid 

nothing to them at any time; (2) they are not currently Medicare-eligible; (3) they have no 

reasonable expectation of becoming a Medicare beneficiary within thirty months of the date of 

this settlement; (4) they are not enrolled in Medicare; (5) no Medicare liens exist; (6) they have 

no intention of applying for Social Security Disability payment in the next thirty months; and 

(7) they are not intending to appeal or refile for Social Security Disability benefits.  Plaintiffs 

warrant that no Medicare Set-Aside allocation is required.
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The parties have considered Medicare’s interests in this settlement and have determined 

that an allocation for future Medicare covered expenses is also not required due to the fact that 

Plaintiffs’ claims are denied by Defendants.

Plaintiffs have been apprised of their right to seek assistance from legal counsel of their 

choosing or directly from the Social Security Administration or other governmental agencies 

regarding the impact this Agreement may have on Plaintiffs’ current or future entitlement to 

Social Security or other governmental benefits.

Plaintiffs understand that the receipt of the settlement proceeds may affect Plaintiffs’ 

rights to other governmental benefits, insurance benefits, disability benefits, or pension benefits.  

Despite this possibility, Plaintiffs desire to enter into this Agreement to settle their claims as set 

forth in this Agreement.

Plaintiffs understand that if CMS (Medicare) finds that a Medicare Set-Aside allocation 

should have been established and that Medicare’s interests were not adequately protected, CMS 

(Medicare) may require Plaintiffs to expend up to the entire amount of the settlement proceeds 

on Medicare covered expenses related to the incident before Medicare will provide coverage for 

any claims.  Plaintiffs voluntarily accept this risk and waive any and all claims of any nature 

and/or damages against Defendants and Defendants’ insurers and protection and indemnity 

clubs, should Medicare take such action, including, but not limited to a private cause of action 

against Defendants’ insurers and/or protection and indemnity clubs under the Medicare 

Secondary Payer Act (MSP) pursuant to 42 USC § 1395y(b)(3)(A).

As part of this Agreement, Plaintiffs agree to hold Defendants, their principals, officers, 

shareholders, directors, owners, lessors, managers, administrators, partners, predecessors, 

successors, parents, subsidiaries, affiliates, attorneys, insurers, protection and indemnity clubs, 
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underwriters, agents, representatives, employees, independent contractors, heirs, spouses, 

beneficiaries, trustors, trustees, lenders, executors, and assigns harmless and to defend and 

indemnify them, up to the full amount of the settlement proceeds, against and from any Medicare 

claims, actions, judgments or settlements, arising from the death of Papu Fa’alele which is the 

subject of this Agreement.

4. Plaintiffs’ California Civil Code Section 1542 Waiver.  Plaintiffs understand 

that this release is a general release and they hereby expressly waive the provisions of section 

1542 of the Civil Code of the State of California which provides:

A general release does not extend to claims which the creditor does 
not know or suspect to exist in his or her favor at the time of 
executing the release, which if known by him or her must have 
materially affected his or her settlement with the debtor.

Plaintiffs also expressly waive the provision of any equal or similar case law and/or 

statutes of the State of California, the territory of American Samoa and or any other state, states 

or jurisdictions.

5. Defendants’ Release and Agreement to Dismiss.  Except as provided in the 

second paragraph of this section 5 below which applies only to Defendants as more particularly 

described therein, in consideration of the payments and mutual promises made pursuant to this 

Agreement, Defendants hereby forever release and discharge Plaintiffs and all other Defendants, 

and each of Plaintiffs’ and Defendants’ principals, officers, shareholders, directors, owners, 

lessors, managers, administrators, partners, predecessors, successors, parents, subsidiaries, 

affiliates, attorneys, insurers, protection and indemnity clubs, underwriters, agents, 

representatives, employees, independent contractors, heirs, spouses, beneficiaries, trustors, 

trustees, lenders, executors, and assigns from all claims including without limitation, claims for 

reimbursement, contribution, indemnity, attorney fees and costs, punitive damages, pre-judgment 
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interest and all other damages, claims, losses and injuries, actions and causes of action, including 

third party claims, counterclaims, cross-claims and claims of a similar nature, known or 

unknown, existing, claimed to exist, connected in any way to or which can ever hereafter arise 

out of or result from or in connection with the Fa’alele lawsuits and/or the incident as defined 

above.  As part of and in consideration of this Agreement, Defendants agree to dismiss with 

prejudice, with each party to bear its own costs and attorney fees, any and all claims and causes 

of action they have or may have against each other in the Fa’alele Lawsuits or any other actions 

in any jurisdiction or tribunal, except for the Reserved Claims specifically identified in this 

Agreement, within 5 days of receipt of confirmation that the settlement funds have been paid to 

Plaintiffs.   As part of and in consideration of this Agreement, Starkist and TriMarine agree to 

dismiss with prejudice, each party to bear its own costs and attorney fees, any and all claims and 

causes of action they have or may have against each other in Starkist Co. et al. v. TriMarine 

International, Inc., et al., AAA Case No. 01-15-0004-5252-1-BC.

Pacific Princess and ST Marine expressly agree that this Agreement does not release or in 

any way affect any claims either of them may have In the Matter of an Arbitration Under the 

Arbitration Rules of the Singapore International Arbitration Centre SIAC Rules (5th Edition, 

1 April 2013), SIAC Arbitration No. 194 of 2014 between Singapore Technologies Marine Ltd. 

and Pacific Princess Partnership Ltd., which are expressly reserved. Pacific Princess and ST 

Marine also expressly agree that this Agreement, including the provision that each party will 

bear its own costs and attorney fees, does not impact the ability of either Pacific Princess or ST 

Marine to collect costs and fees in the arbitration mentioned in this paragraph.  Further, the 

Parties expressly agree that this Agreement, including any provisions relating to each party 

bearing its own fees or costs, does not impact, release or in any way affect their rights or cross-
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indemnity rights as have been or may be determined in the Reserved Claims.  The release by 

Oceans Unlimited shall not be construed as a waiver by Pacific Princess in relation to the 

Reserved Claims.

ST Marine, Starkist and TriMarine expressly agree that they will incorporate this 

Agreement in its entirety into a separate agreement between them entitled “MUTUAL 

RELEASE AND SETTLEMENT AGREEMENT BETWEEN STARKIST, TRIMARINE AND 

ST MARINE” (“Supplementary Agreement”) which Supplementary Agreement will set forth 

additional terms which are binding upon the parties to that Supplementary Agreement, and this 

Agreement is not intended, and shall not be construed to, negate or supersede the terms 

addressed in such Supplementary Agreement.

6. Defendants’ California Civil Code Section 1542 Waiver.  Defendants 

understand that this release is a general release and they hereby expressly waive the provisions of 

section 1542 of the Civil Code of the State of California which provides:

A general release does not extend to claims which the creditor does 
not know or suspect to exist in his or her favor at the time of 
executing the release, which if known by him or her must have 
materially affected his or her settlement with the debtor.

Defendants also expressly waive any similar provision contained in the case law and/or 

statutes of the State of California, the territory of American Samoa and or any other state, states 

or jurisdictions.

Pacific Princess and ST Marine expressly agree that this waiver does not release or in any 

way affect any claims each or both of them may have In the Matter of an Arbitration Under the 

Arbitration Rules of the Singapore International Arbitration Centre SIAC Rules (5th Edition, 

1 April 2013), SIAC Arbitration No. 194 of 2014 between Singapore Technologies Marine Ltd. 

and Pacific Princess Partnership Ltd., which are expressly reserved.

Case 3:14-cv-02321-H-KSC   Document 157-2   Filed 12/05/16   Page 12 of 31



Page 12 of 30
3536188V1 0971696

7. Legal Advice.  Plaintiffs and Defendants acknowledge that they have been 

represented by competent maritime legal counsel with respect to the claims released herein, that 

they had the opportunity to seek the advice of said counsel prior to signing this Agreement, and 

that they have done so.

8. No Admissions.  This Agreement and the release contained herein affect the 

settlement of claims which are denied and contested, and nothing contained herein shall be 

construed as an admission by any party of liability of any kind to any other party or as an 

acknowledgement or admission as to any court’s jurisdiction over the parties or subject matter.  

The Parties acknowledge that the Fa’alele Lawsuits involve issues of law and fact which the 

Parties hereto now have settled and compromised without admitting or acknowledging the truth 

or falsity of any contention as to such issues of law and fact which were or could have been 

alleged by any of the parties.  No payment or consideration exchanged pursuant to this 

Agreement, including but not limited to the settlement proceeds, nor any term of this Agreement, 

shall be interpreted or construed to be an admission on the part of any party.  Defendants 

expressly deny any and all liability associated with or related to the Fa’alele Lawsuits, the 

incident and the claims and events underlying said actions.

9. Binding Agreement.  Payment of the settlement proceeds shall occur within 

fourteen (14) calendar days after each of the following occurs: 1) the court in the Consolidated 

San Diego Federal Action issues an order approving the settlement as it relates to the minors as a 

“minor’s compromise”; 2) the courts in the Consolidated San Diego Federal Action and State 

Court Action approve the settlement memorialized by this Agreement as being a Good Faith 

Settlement. Payment of the settlement proceeds shall be as outlined and directed in Exhibit A, 

attached hereto and incorporated herein by this reference as though fully set forth.  Thereafter, 
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the Plaintiffs will forthwith dismiss and conclude any and all actions against Defendants in a 

manner consistent with this Agreement.  TriMarine and Starkist also agree to forthwith cease 

their pursuit of any claims in any way relating to the arbitration between Starkist and TriMarine, 

Starkist Co. et al. v. TriMarine International, Inc., et al., AAA Case No. 01-15-0004-5252-1-BC.  

The intent of this Agreement is to immediately end any and all claims, litigation, arbitrations or 

other proceedings between Plaintiffs, Defendants and the world arising out of the Accident.  This 

Agreement is contingent on each of the conditions enumerated above being satisfied

The Parties, and each of them, expressly condition their consent to the terms of this 

Agreement and agreement to release the claims in the Fa’alele Lawsuits as referenced in this 

Agreement, on ST Marine’s payment of the settlement proceeds.  Once all of these contingencies 

are satisfied, the provisions of this Agreement, and all documents executed or delivered pursuant 

to it, shall be binding upon and inure to the benefit of the Parties and their principals, officers, 

shareholders, directors, owners, lessors, managers, administrators, partners, predecessors, 

successors, parents, subsidiaries, affiliates, attorneys, insurers, protection and indemnity clubs, 

underwriters, agents, representatives, employees, heirs, beneficiaries, spouses, trustors, trustees, 

executors, and assigns.

10. Allocation of Settlement Proceeds. Plaintiffs acknowledge that Defendants have 

not made any representations or recommendations regarding how the settlement proceeds should 

be allocated among Plaintiffs in this global settlement.  Defendants also have no control over the 

allocation of the settlement proceeds, which is solely the responsibility of counsel for Plaintiffs 

and the guardians ad litem.  Plaintiffs warrant that, if requested or ordered to do so, Plaintiffs will 

represent to the Court how the Settlement Proceeds will be allocated, including any allocation of 

attorney fees and costs.  Plaintiffs’ counsel and the guardians ad litem also warrant that they will 
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allocate the settlement proceeds in accordance with any and all orders from any court where the 

Fa’alele Lawsuits were filed and/or are pending.

11. Tax Liabilities. Plaintiffs acknowledge they are solely responsible for any and all 

potential tax liabilities in any way relating to receipt of the settlement proceeds and that 

Defendants have not made any representations to Plaintiffs regarding the tax consequences of 

their receipt and acceptance of the settlement proceeds.

12. Entire Agreement.  Except as to the Reserved Claims and the Supplementary 

Agreement, this Agreement comprises the entire understanding between and among the Parties 

concerning the subject matter of this Agreement and supersedes and replaces all prior and 

contemporaneous agreements, understandings, oral agreements, written contracts or other 

writings that purport to represent an agreement by, between and among the Parties.  The Parties 

also expressly agree that this Agreement, including the provision that each party will bear its 

own costs and attorney fees, does not impact the ability of Pacific Princess and ST Marine to 

collect costs and fees in connection with the Reserved Claims.  

13. Preparation of Agreement.  This Agreement is the product of negotiation by and 

among the Parties and their respective attorneys.  Neither this Agreement nor any provision or 

provisions thereof shall be deemed prepared or drafted by any one party or its attorneys, and the 

same shall not be construed more strongly against any party or parties than against any other 

party or parties.

14. Amendments.  This Agreement cannot be amended or modified in any respect, 

except by a writing duly executed by the party against whom the alteration, amendment, or 

modification is to be charged.
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15. Severability.  The provisions of this Agreement are severable.  If a court of 

competent jurisdiction rules that any provision of the Agreement is invalid or unenforceable as to 

any term or party, the court’s ruling will not affect the validity and enforceability of the other 

provisions of the Agreement.

16. Protective Order.  The Parties expressly acknowledge that they are bound by the 

terms of any and all Protective Orders entered in the Fa’alele Lawsuits.  If a request is made to 

any party or its counsel for any documents, testimony or information covered by the Protective 

Orders, all other parties will be advised immediately so that they can take whatever action they 

choose to take to protect the documents, testimony or other information from disclosure.  The 

Parties and their counsel further acknowledge that the Parties, principals, counsel and experts 

have signed Protective Orders, the terms, conditions and obligations of which remain in full 

force and effect, and the Parties to this Agreement specifically agree to follow and adhere to the 

requirements of said Protective Orders, including but not limited to the protective order dated 

June 21, 2016.  To the extent permitted by law, the Parties and their counsel also agree that all 

documents, testimony and other information received in connection with the Fa’alele Lawsuits, 

(such as medical records of Plaintiffs and documentation from the Occupational Safety and 

Health Administration and/or the United States Coast Guard), and/or exchanged through the 

discovery process were produced or provided to each other and their counsel solely for purposes 

of the Fa’alele Lawsuits, and not for any other purpose.  Accordingly, the Parties and their 

counsel agree not to disclose any documents, testimony or other information received from the 

Parties or third parties and/or exchanged through the discovery process to any third party, unless 

ordered to do so by a court or administrative tribunal of competent jurisdiction, or otherwise as 

required by law.  ST Marine and Pacific Princess also specifically agree to adhere to and be 
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bound by the confidentiality rules and requirements of the Singapore International Arbitration 

Centre (SIAC), as regards to In the Matter of an Arbitration Under the Arbitration Rules of the 

Singapore International Arbitration Centre SIAC Rules (5th Edition, 1 April 2013), SIAC 

Arbitration No. 194 of 2014 between Singapore Technologies Marine Ltd. and Pacific Princess 

Partnership Ltd..

17. Covenant Not to Sue.  Except in the case of breach of this Agreement by 

Defendants, Plaintiffs hereby covenant and agree never to commence, assist in any way, 

prosecute or cause, or advise to be commenced or prosecuted against Defendants, any appeal, 

action at law, suit in equity, complaint, or any other proceeding based upon any claims, demands, 

causes of action, rights, obligations, damages or liabilities of any nature whatsoever, including 

actions by insurers or protection and indemnity clubs, whether or not now known or suspected, 

or claims which Plaintiffs ever had, now have, or hereafter may have or claim to have against 

Defendants arising out of the incidents referred to and described above.

Conversely, except in the case of breach of this Agreement by Plaintiffs, except with 

respect to the Reserved Claims, Defendants hereby covenant and agree never to commence, 

assist in any way, prosecute or cause, or advise to be commenced or prosecuted against Plaintiffs 

or any other Defendants any appeal, action at law, suit in equity, complaint, or any other 

proceeding based upon any claims, demands, causes of action, rights, obligations, damages or 

liabilities of any nature whatsoever, including actions by insurers or protection and indemnity 

clubs, whether or not now known or suspected, or claims which Defendants ever had, now have, 

or hereafter may have or claim to have against Plaintiffs or other Defendants arising out of the 

incidents referred to and described above.
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The Parties expressly agree that this covenant does not release or in any way affect any 

claims in the Reserved Claims, which are expressly reserved.   The Parties also expressly agree 

that this Agreement, including the provision that each party will bear its own costs and attorney 

fees, does not impact the ability of Pacific Princess and ST Marine to collect costs and fees in 

connection with the Reserved Claims.

18. Injunctive Relief.  The Parties shall be entitled to injunctive relief and/or any 

other available remedy in the event of a breach of paragraphs 16 or 17 of this Agreement.

19. Attorney Fees for Breach.  In the event a party seeks relief from a breaching 

party for an alleged breach of paragraph 16 or 17 hereto, the prevailing party shall be entitled to 

its reasonable attorney fees and costs.

20. Governing Law.  This Agreement shall be governed by and construed in 

accordance with California law.  The Parties’ agreement to the application of California law is 

not to be construed as a waiver of any argument that the courts of California lack jurisdiction 

over any party to this Agreement nor to affect the governing law in relation to the Reserved 

Claims.    

21. Court Retains Jurisdiction.  The parties agree that the United States District 

Court for the Southern District of California, the Honorable Marilyn L. Huff or other judge of 

that Court to whom the case is assigned, shall have and retain jurisdiction to adjudicate any 

issues and/or disputes connected with or arising out of this Agreement.  If that Court declines to 

exercise jurisdiction, the parties agree to have the Superior Court of the State of California, 

County of San Diego adjudicate any issues and/or disputes connected with or arising out of this 

Agreement.  This paragraph does not preclude the ability of the parties to submit any issues 
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and/or disputes connected with or arising out of this Agreement to the Honorable Herbert B. 

Hoffman or other mediator agreed by the parties in the first instance.

22. Attorney Fees.  Except as to the Reserved Claims, which claims are expressly 

reserved, the Parties shall bear their own costs and attorney fees incurred in connection with the 

Fa’alele Lawsuits and execution of this Agreement. However, if any party to this Agreement has 

to enforce this Agreement in accordance with paragraph 21, above, the prevailing party shall be 

entitled to attorney fees and costs.

23. Counterparts.  This Agreement may be executed in several counterparts, and all 

counterparts when duly executed shall constitute one agreement which shall be binding upon all 

parties to this Agreement, notwithstanding that all signatures of the parties do not appear on the 

same page.  Plaintiffs agree to deliver to counsel for ST Marine original signed copies of this 

Agreement.

24. Authority of Counsel.  This Agreement is freely and voluntarily entered into by 

Plaintiffs.  As mandated by section 6149.5 of the California Business & Professions Code, 

Plaintiffs are hereby advised of this settlement.

DATED:  December ____, 2016 ______________________________________
Onosai Fesuluai Fa’alele

DATED:  December ____, 2016 ______________________________________
Mema Tali Fa’alele
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DATED:  December ____, 2016 Maren Miller, as Administrator of the Estate of 
Papu Ulisese Fa’alele, and as the guardian ad 
litem for Plaintiffs Mathew Papu Fa’alele, Martha 
Emma Fa’alele, Nuumau Monette Fa’alele, 
Mccutcheon Iosua Fa’alele, Malaeolema Sula 
Fa’alele, Meaalofa Kerisimasi Fa’alele, Isaiah 
Misialofa Fa’alele

______________________________________
Maren Miller

DATED:  December ____, 2016 Sandra Fruen, as the guardian ad litem for 
Plaintiffs Mathew Papu Fa’alele, Martha Emma 
Fa’alele, Nuumau Monette Fa’alele, Mccutcheon 
Iosua Fa’alele, Malaeolema Sula Fa’alele, 
Meaalofa Kerisimasi Fa’alele, Isaiah Misialofa 
Fa’alele

______________________________________
Sandra Fruen

I, William L. Banning, do hereby represent that I am the attorney of record for the 

Plaintiffs in certain of the Fa’alele Lawsuits, that I advised my clients Onosai Fesuluai Fa’alele; 

Mema Tali Fa’alele, and Maren Miller as Administrator of the Estate of Papu Ulisese Fa’alele, 

and Maren Miller and Sandra Fruen, as the guardians ad litem for Plaintiffs Mathew Papu 

Fa’alele, Martha Emma Fa’alele, Nuumau Monette Fa’alele, Mccutcheon Iosua Fa’alele, 

Malaeolema Sula Fa’alele, Meaalofa Kerisimasi Fa’alele, Isaiah Misialofa Fa’alele as to the 

contents of this Agreement, which is a Release of all claims, both as to known and unknown 

claims, and I have answered all of their questions concerning this Agreement and witnessed them 

execute it.

DATED:  December ____, 2016 BANNING LLP

By: ________________________________
William L. Banning
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DATED:  December ____, 2016 PACIFIC STEVEDORING SERVICES,

By: ________________________________

Its:  ___________________

ROY AUSAGE

________________________________

I, Stephen Smith, do hereby represent that I am the attorney of record for Pacific 

Stevedoring Services and Roy and Gloria Ausage in certain of the Fa’alele Lawsuits, that I 

advised my clients as to the contents of this Agreement, which is a Release of all claims, both as 

to known and unknown claims, and I have answered all of their questions concerning this 

Agreement and witnessed them execute it.

DATED:  December ____, 2016 HAWLEY TROXELL ENNIS & HAWLEY LLP

By: ________________________________
Stephen C. Smith
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DATED:  December ____, 2016 PACIFIC PRINCESS PARTNERSHIP LLP

By: ________________________________

Its:  ___________________

DATED:  December ____, 2016 OCEANS UNLIMITED, INC.

By: ________________________________

Name: ___________________

Its:  _____________________

DATED:  December ____, 2016 PETER KENNEDY

________________________________

I, Michael Barcott, do hereby represent that I am the attorney of record for Pacific 

Princess Partnership, LLP, and Oceans Unlimited, Inc., in certain of the Fa’alele Lawsuits, and 

also attorney for Peter Kennedy, and that I advised my clients as to the contents of this 

Agreement, which is a Release of all claims in the Fa’alele Lawsuits as that term is defined in the 

Agreement, both as to known and unknown claims, and I have answered all of their questions 

concerning this Agreement and witnessed them execute it.

DATED:  December ____, 2016 HOLMES WEDDLE & BARCOTT, P.C.

By: ________________________________
Michael Barcott
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DATED:  December ____, 2016 STARKIST CO.

By: ________________________________

Name: ___________________

Its:  _____________________

DATED:  December ____, 2016 STARKIST SAMOA CO.

By: ________________________________

Name: ___________________

Its:  _____________________

I, Edward Walton, do hereby represent that I am the attorney of record for Starkist Co. 

and Starkist Samoa Co. in certain of the Fa’alele Lawsuits, that I advised my clients as to the 

contents of this Agreement, which is a Release of all claims, in the Fa’alele Lawsuits as that term 

is defined in the Agreement, both as to known and unknown claims, and I have answered all of 

their questions concerning this Agreement and witnessed them execute it.

DATED:  December ____, 2016 PROCOPIO, CORY, HARGREAVES & 
SAVITCH LLP

By: ________________________________
Edward Walton
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DATED:  December ____, 2016 SINGAPORE TECHNOLOGIES 
MARINE, LTD.

By: ________________________________

Name: ___________________

Its:  _____________________

I, Forrest Booth, do hereby represent that I am the attorney of record for Singapore 

Technologies Marine, Ltd., in certain of the Fa’alele Lawsuits, that I advised my client as to the 

contents of this Agreement, which is a Release of all claims in the Fa’alele Lawsuits as that term 

is defined in the Agreement, both as to known and unknown claims, and I have answered all of 

its questions concerning this Agreement and witnessed it execute it.

DATED:  December ____, 2016 HINSHAW & CULBERTSON LLP

By: ________________________________
Forrest Booth
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DATED:  December ____, 2016 TRI-MARINE INTERNATIONAL, INC. 

By: ________________________________

Name: ___________________

Its:  _____________________

DATED:  December ____, 2016 TRI MARINE INTERNATIONAL (PTE) LTD. 

By: ________________________________

Name: ___________________

Its:  _____________________

I, Roland T. Koke, do hereby represent that I am the attorney for Tri-Marine 

International, Inc., and Tri Marine International (Pte) Ltd. in the arbitration, Starkist Co. et al. v. 

TriMarine International, Inc., et al., AAA Case No. 01-15-0004-5252-1-BC, that I advised my 

client as to the contents of this Agreement, which is a Release of all claims in the Fa’alele 

Lawsuits as that term is defined in the Agreement, both as to known and unknown claims, and I 

have answered all of its questions concerning this Agreement and witnessed it execute it.

DATED:  December ____, 2016 RENDE, RYAN & DOWNES, LLP

By: ________________________________
Roland T. Koke
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EXHIBIT “A” TO MUTUAL RELEASE AND 
SETTLEMENT AGREEMENT

1. PAYMENTS

1.1 In consideration of the release set forth in the MUTUAL RELEASE AND 

SETTLEMENT AGREEMENT (the “Agreement”), Singapore Technologies Marine Ltd. (“ST 

Marine”) agrees to pay Total Settlement amount of Twelve Million, Two Hundred Fifty 

Thousand United States Dollars (USD$12,250,000.00) (the “settlement proceeds”) as outlined 

below. 

A. USD$2,100,000.00 payable to METLIFE TOWER RESOURCES GROUP, INC.

B. USD$1,000,000.00 payable to LIBERTY ASSIGNMENT CORPORATION

C. USD$9,150,000.00 payable to BANNING LLP

1.2    Periodic payments to be made according to the schedule as follows (the “periodic 

payments”) to be funded by the combined total of USD$2,100,000.00 (USD$300,000.00 each 

minor Plaintiff identified as a “Payee” below, collectively referred to as “Plaintiffs/Payees”

below) which is inclusive of annuity costs and fees, if any, payable directly to METLIFE 

TOWER RESOURCES GROUP, INC. (hereinafter “METLIFE ASSIGNEE”):

A. TO PLAINTIFF AND PAYEE: NUUMAU MONETTE FA’ALELE

USD$12,500.00 payable semi-annually, guaranteed for 4 years, beginning on 

9/8/2021, with the last guaranteed payment on 3/8/2025.

USD$2,420.61 payable monthly, guaranteed for 9 years beginning on 9/8/2024, 

increasing at a rate of 2.50% compounded annually, with the last guaranteed payment 

on 8/8/2033.

B. TO PLAINTIFF AND PAYEE: MALAEOLEMA SULA FA’ALELE

USD$12,500.00 payable semi-annually, guaranteed for 4 years, beginning on 

5/23/2025, with the last guaranteed payment on 11/23/2028.

USD$2,875.88 payable monthly, guaranteed for 9 years beginning on 5/23/2028, 

increasing at a rate of 2.50% compounded annually, with the last guaranteed payment 

on 4/23/2037.
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C. TO PLAINTIFF AND PAYEE: ISAIAH MISIALOFA FA’ALELE

USD$12,500.00 payable semi-annually, guaranteed for 4 years, beginning on 

5/20/2029, with the last guaranteed payment on 11/20/2032.

USD$3,419.05 payable monthly, guaranteed for 9 years beginning on 5/20/2032, 

increasing at a rate of 2.50% compounded annually, with the last guaranteed payment 

on 4/20/2041.

D. TO PLAINTIFF AND PAYEE: MARTHA EMMA FA’ALELE

USD$12,500.00 payable semi-annually, guaranteed for 4 years, beginning on 

11/29/2019, with the last guaranteed payment on 5/29/2023.

USD$2,217.82 payable monthly, guaranteed for 9 years beginning on 11/29/2022, 

increasing at a rate of 2.50% compounded annually, with the last guaranteed payment 

on 10/29/2031.

E. TO PLAINTIFF AND PAYEE: MATHEW PAPU FA’ALELE

USD$12,500.00 payable semi-annually, guaranteed for 4 years, beginning on 

3/4/2018, with the last guaranteed payment on 9/4/2021.

USD$2,041.62 payable monthly, guaranteed for 9 years beginning on 3/4/2021, 

increasing at a rate of 2.50% compounded annually, with the last guaranteed payment 

on 2/4/2030.

F. TO PLAINTIFF AND PAYEE: McCUTCHEON IOSUA FA’ALELE

USD$12,500.00 payable semi-annually, guaranteed for 4 years, beginning on 

2/8/2023, with the last guaranteed payment on 8/8/2026.

USD$2,591.64 payable monthly, guaranteed for 9 years beginning on 2/8/2026, 

increasing at a rate of 2.50% compounded annually, with the last guaranteed payment 

on 1/8/2035.
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G. TO PLAINTIFF AND PAYEE: MEAALOFA KIRISIMASI FA’ALELE 

USD$12,500.00 payable semi-annually, guaranteed for 4 years, beginning on 

12/25/2026, with the last guaranteed payment on 6/25/2030.

USD$3,084.65 payable monthly, guaranteed for 9 years beginning on 12/25/2029, 

increasing at a rate of 2.50% compounded annually, with the last guaranteed payment 

on 11/25/2038.

Periodic payments to be made according to the schedule as follows (the “periodic 

payments”) to be funded by the total of USD$1,000,000.00 to Plaintiff Onosai Fa’alele, who is 

also a “Plaintiff/Payee” and included within the category of “Plaintiffs/Payees” below, which 

total is inclusive of annuity costs and fees, if any, payable directly to LIBERTY 

ASSIGNMENT CORPORATION (hereinafter “LIBERTY ASSIGNEE”):

H. TO PLAINTIFF AND PAYEE: ONOSAI FA’ALELE

USD$3,829.00 payable monthly for life, guaranteed for 30 years, beginning on 2/2/2017 with 

last guaranteed payment on 1/2/2047.  All sums set forth herein constitute damages on account of

personal injuries and sickness, within the meaning of Section 104(a) (2) of the Internal Revenue 

Code of 1986, as amended.

2. PLAINTIFFS/PAYEES’ RIGHT TO PAYMENTS

2.1 Plaintiffs/Payees acknowledge that the periodic payments cannot be accelerated, 

deferred, increased or decreased by Plaintiffs/Payees; nor shall Plaintiffs/Payees have the power 

to sell, mortgage, encumber, or anticipate the periodic payments, or any part thereof, by 

assignment or otherwise.

3. PLAINTIFFS/PAYEES’ BENEFICIARY

3.1 Any payments to be made after the death of any Plaintiff/Payee pursuant to the 

terms of this Agreement shall be made to such person or entity as shall be designated in writing 

by each Plaintiff/Payee identified in sections 1.2.A through 1.2.G above, or guardian ad litem

appointed on that Plaintiff/Payee’s behalf to the METLIFE ASSIGNEE.    Any payments to be 
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made after the death of Onosai Fa’alele pursuant to the terms of this Agreement shall be made to 

such person or entity as shall be designated in writing by Onosai Fa’alele to the LIBERTY 

ASSIGNEE.  If no person or entity is so designated by Plaintiff/Payee or if the person designated 

is not living at the time of Plaintiff/Payee’s death, such payments shall be made to the estate of 

Plaintiff/Payee.  No such designation, nor any revocation thereof, shall be effective unless it is in 

writing and delivered to ASSIGNEE.  The designation must be in a form acceptable to 

ASSIGNEE before such payments are made.

4. CONSENT TO QUALIFIED ASSIGNMENT

4.1 Each Plaintiff/Payee identified in sections 1.2.A through 1.2.G above, 

acknowledge and agree that ST Marine may make a “qualified assignment”, within the meaning 

of Section 130(c) of the Internal Revenue Code of 1986, as amended, of ST Marine’s liability to 

make the periodic payments set forth in the Payments Sections to the METLIFE ASSIGNEE.  

The METLIFE ASSIGNEE’s obligation for payment of the periodic payments shall be no 

greater than that of ST Marine (whether by judgment or agreement) immediately preceding the 

assignment of the periodic payments obligation.

4.2 Any such assignment made in section 4.1 above, if made, shall be accepted by 

each Plaintiff/Payee identified in sections 1.2.A through 1.2.G above, without right of rejection 

and shall completely release and discharge ST Marine from the periodic payments obligation 

assigned to the METLIFE ASSIGNEE.  Each plaintiff/payee identified in sections 1.2.A through 

1.2.G above, recognizes that, in the event of such an assignment, the METLIFE ASSIGNEE 

shall be the sole obligor with respect to the periodic payments obligation, and that all other 

releases with respect to the periodic payments obligation that pertain to the liability of ST Marine 

and all Defendants as described in the “Mutual Release and Settlement Agreement” and their 

Insurers or Protection & Indemnity Clubs (the “Released Parties”) shall thereupon become final, 

irrevocable and absolute.

4.3 Onosai Fa’alele acknowledges and agrees that ST Marine may make a “qualified 

assignment”, within the meaning of Section 130(c) of the Internal Revenue Code of 1986, as 

amended, of ST Marine’s liability to make the periodic payments set forth in the Payments 

Sections to the LIBERTY ASSIGNEE.  The LIBERTY ASSIGNEE’s obligation for payment of 
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the periodic payments shall be no greater than that of ST Marine (whether by judgment or 

agreement) immediately preceding the assignment of the periodic payments obligation.

4.4 Any such assignment made in section 4.3 above, if made, shall be accepted by 

Onosai Fa’alele, without right of rejection and shall completely release and discharge ST Marine 

from the periodic payments obligation assigned to the LIBERTY ASSIGNEE.  Onosai Fa’alele 

recognizes that, in the event of such an assignment, the LIBERTY ASSIGNEE shall be the sole 

obligor with respect to the periodic payments obligation, and that all other releases with respect 

to the periodic payments obligation that pertain to the liability of ST Marine and all Defendants 

as described in the “Mutual Release and Settlement Agreement” and their Insurers or Protection 

& Indemnity Clubs (the “Released Parties”) shall thereupon become final, irrevocable and 

absolute.

5. RIGHT TO PURCHASE AN ANNUITY

5.1 The METLIFE ASSIGNEE, reserves the right to fund the liability to make the 

periodic payments through the purchase of an annuity policy from METROPOLITAN LIFE 

INSURANCE COMPANY (hereinafter “METLIFE ANNUITY ISSUER”).  The METLIFE 

ASSIGNEE shall be the sole owner of the annuity policy and shall have all rights of ownership.  

The METLIFE ASSIGNEE may have the METLIFE ANNUITY ISSUER mail payments 

directly to each of the Plaintiffs/Payees identified in sections 1.2.A through 1.2.G above.

Plaintiffs/Payees identified in sections 1.2.A through 1.2.G above shall be responsible for 

maintaining a current mailing address for each of the Plaintiffs/Payees identified in sections 

1.2.A through 1.2.G above with the METLIFE ANNUITY ISSUER.

5.2 The LIBERTY ASSIGNEE, reserves the right to fund the liability to make the 

periodic payments through the purchase of an annuity policy from LIBERTY LIFE 

ASSURANCE COMPANY OF BOSTON (hereinafter “LIBERTY ANNUITY ISSUER”).  

The LIBERTY ASSIGNEE shall be the sole owner of the annuity policy and shall have all rights 

of ownership.  The LIBERTY ASSIGNEE may have the LIBERTY ANNUITY ISSUER mail 

payments directly to Onosai Fa’alele. Onosai Fa’alele shall be responsible for maintaining a 

current mailing address with the LIBERTY ANNUITY ISSUER.
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6. DISCHARGE OF OBLIGATION

6.1 The obligation of the METLIFE ASSIGNEE to make each periodic payment shall 

be discharged upon the mailing of a valid check in the amount of such payment to the designated 

address of each of the Plaintiffs/Payees identified in sections 1.2.A through 1.2.G above of this 

Exhibit A.  In the event that the check is not received and cashed by the designated 

Plaintiff/Payee, METLIFE ASSIGNEE shall issue a replacement check.

6.2 The obligation of the LIBERTY ASSIGNEE to make each periodic payment shall 

be discharged upon the mailing of a valid check in the amount of such payment to the designated 

address of Onosai Fa’alele.  In the event that the check is not received and cashed by Onosai 

Fa’alele, LIBERTY ASSIGNEE shall issue a replacement check.
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