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Fresh Results, LLC v. ASF Holland, B.V. 

921 F.3d 1043, 2019 U.S. App. LEXIS 11598 (11th Cir. Apr. 22, 2019) 
The Eleventh Circuit holds that a court abuses its discretion when it rules on a motion for forum non conveniens dismissal 
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Costs and Attorney’s Fees 

League of Women Voters v. Pennsylvania  
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The Third Circuit holds that a defendant sued in an official capacity cannot be held personally liable for costs and attor-
ney’s fees awarded for improper removal. 
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NEW FROM JIM WAGSTAFFE 
FIVE ESSENTIAL TIPS FOR SURVIVING THE SUPREME COURT’S TECTONIC CHANGES TO THE 

MEANING OF “JURISDICTION” AND THE SPOKEO STANDING EARTHQUAKE 

By: Jim Wagstaffe 

When Dorothy reacted to the earthshaking storm by telling Toto they weren’t in Kansas anymore, she was expressing 

what liƟgators may feel when examining the tectonic changes underway in the U.S. Supreme Court as to what is meant by “subject 

maƩer jurisdicƟon” and ArƟcle III standing. And make no mistake about it, surviving these tremblors means more than a quick 

reading of the hot‐off‐the‐press June 2019 decision in Fort Bend County as the latest word on jurisdicƟon and other recent cases 

addressing the Spokeo juggernaut. 

“JurisdicƟon” – the Word With Limited Meaning under Fort Bend County 

It’s late in the case (maybe even aŌer an appeal and remand) and for the first Ɵme you’ve spoƩed a “defect” in the plain‐

Ɵff’s Title VII case: she failed to file a claim with the EEOC and the statute bars the employment claim for failure to exhaust admin‐

istraƟve remedies. And you took Civil Procedure in law school and remember that if the defect is “jurisdicƟonal” it can be raised at 

any Ɵme free from waiver, estoppel or forfeiture.1 

Not so fast. The Supreme Court, in its sparkling new decision with just these facts in Fort Bend County, Texas v. Davis, 

2019 U.S. LEXIS 3891 (June 3, 2019), now definiƟvely has ruled that exhausƟon rules are not jurisdicƟonal unless Congress express‐

ly so provides.  Rather, such requirements are mere “claims‐processing” rules subject to forfeiture if not Ɵmely raised.    

In Fort Bend, JusƟce Ginsburg wriƟng for the Court reaffirmed that “the word ‘jurisdicƟonal’ generally is reserved for pre‐

scripƟons delineaƟng the classes of cases a court may entertain (subject‐maƩer jurisdicƟon) and the persons over whom the court 

may exercise adjudicatory authority (personal jurisdicƟon).” In contrast, reasoned the Court, an exhausƟon requirement—even if 

mandated by statute—is a claims‐processing rule that will be enforced if properly raised, but one that may be forfeited if the party 

waits too long to raise the point. 

 Thus, the High Court conƟnued its aƩack on what it calls the “profligate use” of the term “jurisdicƟon” in situaƟons where 

Congress did not expressly and clearly describe the requirement as jurisdicƟonal in nature.2  It is only when a rule is characterized 

as jurisdicƟonal (e.g. complete diversity, amount in controversy), JusƟce Ginsburg reasoned, that the “unique” and “harsh” conse‐

quences of subject maƩer jurisdicƟon come into play, i.e.,  

 Its absence may be raised at any Ɵme, 

 A party cannot waive, forfeit or otherwise be estopped from raising the subject maƩer jurisdicƟon challenge, and 

 The Court has an obligaƟon sua sponte to raise such a subject maƩer jurisdicƟonal defect. 

The Fort Bend court stressed that merely because a statute mandates certain acƟons (e.g. filing within a prescribed stat‐

ute of limitaƟons) only means that the court will enforce its mandate if properly raised by the aƩacking party.  If, as in Fort Bend, 

the party impermissibly delayed raising the exhausƟon defense, it was waived.  Significantly, the Court noted it had previously 

ruled in an array of cases that mere claims‐processing rules will not be found to be jurisdicƟonal in nature.  These non‐

1 See The Wagstaffe Group PracƟce Guide: Federal Civil Procedure Before Trial, § 2‐II (LexisNexis 2019) for a full discussion of the non‐waivability of 
subject maƩer jurisdicƟon issues.  
2 Fort Bend, supra, ciƟng Sebelius v. Auburn Regional Medical Center, 568 U.S. 145, 153 (2013); see also The Wagstaffe Group PracƟce Guide: Fed‐
eral Civil Procedure Before Trial, § 2‐IV (LexisNexis 2019).  



jurisdicƟonal defects include:  

 The Copyright Act’s requirement that parƟes register the copyright,3 

 Title VII’s limit of covered employers to those with more than 15 employees,4 and 

 Rule 23(f)’s Ɵme limit for filing a discreƟonary appeal from a class cerƟficaƟon ruling.5 

Spokeo and its Progeny: Standing is JurisdicƟonal 

 Not ironically, but at the same Ɵme, the Supreme Court has triggered a reverse jurisdicƟonal earthquake with its decision 

in Spokeo, Inc. v. Robins, 136 S.Ct. 1540, 1547 (2016).  In Spokeo, the Court ruled that if a party alleges bare procedural credit re‐

porƟng violaƟons but has suffered no concrete and parƟcular injury, there is no standing.  As such, what might previously have 

seemed like a simple absence of proof of damages is now treated as a lack of ArƟcle III standing stripping the court of, you guessed 

it, subject maƩer jurisdicƟon. 

 There was nothing parƟcularly new or earth shaƩering in the Spokeo majority’s recitaƟon of the “injury in fact” rule. To 
establish ArƟcle III standing, a plainƟff  “must have (1) suffered an injury in fact, (2) that is fairly traceable to the challenged con‐
duct of the defendant, and (3) that is likely to be redressed by a favorable judicial decision.6  However, the Spokeo progeny has 
emphasized that the rule can now best be summarized as “no harm, no foul.”  In other words, what might previously have seemed 
like a no‐damages case subject to a Twombly/Iqbal Rule 12(b)(6) dismissal, is now a jurisdicƟonal defect to be raised at any Ɵme 
free of forfeiture.7 

 Simply put, there is no subject maƩer jurisdicƟon due to a lack of standing unless the plainƟff can show that he or she 

suffered some actual—not theoreƟcal—injury. “AŌer Spokeo, the courts know there is no such thing as an anything‐hurts‐so‐long‐

as‐Congress‐says‐it‐hurts theory of ArƟcle III injury.”8  

 Five EssenƟal Principles to Survive the Supreme Court JurisdicƟonal Earthquakes 

 In light of these tectonic no jurisdicƟon/jurisdicƟon Supreme Court decisions, survival in federal liƟgaƟon requires 

knowledge of five essenƟal principles.  For at boƩom, liƟgants suffer greatly if either (1) the statutory defect is not jurisdicƟonal 

and hence is forfeited for failure to preserve it, or conversely (2) subject maƩer jurisdicƟon is lacking and is raised for the first Ɵme 

late in the case aŌer great expenditures of Ɵme and money.  

1. See if Congress Describes the Defect as JurisdicƟonal 

As shown above and per the new Fort Bend County case, if Congress does not describe in statutory language that a defect in a claim 
is jurisdicƟonal, then ordinarily it is not.  In other words, the courts “leave the ball in Congress’ court.”9  Therefore, the liƟgator’s 
survival Ɵp is to check both the legislaƟve language and history, while at the same Ɵme consulƟng resources like my federal prac‐
Ɵce guide that sets forth the many, many statutory requirements on which courts have already ruled.10 

3Reed Elsevier, Inc. v. Muchnick, 559 U.S. 154, 157 (2010). 
4Arbaugh v. Y & H Corp., 546 U.S. 500, 503‐504 (2008). 
5NeutraceuƟcal Corp. v. Lambert, 139 S. Ct. 710 (2019) (no jurisdicƟonal consequences to procedural rule but nevertheless waived for alternaƟve 
reasons). 
6See Spokeo, Inc. v. Robins, supra, 136 S.Ct. at 1547; see also Frank v. Gaos, 139 S. Ct. 1041 (2019). 
7See, e.g., Casillas v. Madison Ave. Assoc., 2019 U.S. App. LEXIS 16797 (7th Cir. June 4, 2019) (no standing in Fair Debt CollecƟon PracƟces Act 
simply because debtor nominally violated the statute by failing to noƟfy consumer about process for verifying debt when no proof of actual injury 
resulƟng therefrom). 
8Huff v. Telecheck Servs., 2019 U.S. App. LEXIS 13367 (6th Cir. May 3, 2019) (no standing in consumer’s Fair Credit ReporƟng Act (“FCRA”) suit for 
defendant’s failure to include statutorily required informaƟon in credit check when no evidence any of consumer’s transacƟons were dishon‐
ored).  
9Arbaugh v. Y & H Corp., supra, 546 U.S. at 515‐516. 
10The Wagstaffe Group PracƟce Guide: Federal Civil Procedure Before Trial, § 2‐IV (LexisNexis 2018).  



  2. Be Aware: An Absence of Injury Triggers a Spokeo Standing Challenge 

In many cases, the plainƟff’s complaint will idenƟfy a statutory violaƟon that can lull defense counsel into the belief that 

statutory violaƟons themselves confer standing.  Wrong.  A mere, nominal violaƟon of statute (even if resulƟng in conduct prohib‐

ited by Congress) does not support ArƟcle III standing and subject maƩer jurisdicƟon without proof and allegaƟons of actual injury.  

For example, a defendant’s applicaƟon website might be challenged under the ADA by a visually‐impaired person as failing to have 

otherwise required enhancements; however, absent a showing the plainƟff otherwise was qualified to be so admiƩed, the bare 

statutory violaƟon fails the Spokeo test.11  

 3. Know the “Clap” in the Clapper Decision 

In a case that presaged Spokeo, the Supreme Court in Clapper v. Amnesty Int’l USA, 133 S. Ct. 1138 (2013) held there was 

no standing based on a case alleging future governmental intercepƟon of telephone calls.  The High Court reasoned that a possible, 

but not certain, violaƟon does not saƟsfy ArƟcle III standing. Thus, the “clap” sound of this case (as emphasized later in Spokeo) is 

that the absence of concrete and parƟcularized injury is more than an elemental defect in the complaint—it is jurisdicƟonal.  Be 

sure on the plainƟff’s side that such allegaƟons and proof support the claim.  

 4. Don’t Get Carried Away with Big Data Cases 

In these modern Ɵmes of big data and electronic privacy concerns, there are more and more federal statutes protecƟng 

plainƟffs (e.g. FCRA, TCPA, etc.).  However, the Spokeo “no harm, no foul” standing rule has been applied with special focus to calm 

this storm of consumer liƟgaƟon. Again, be sure that in each such case, your plainƟff has shown both a statutory violaƟon and inju‐

ry that resulted from that parƟcular wrongdoing.12 

5. Pay ParƟcular AƩenƟon to Spokeo in Class AcƟons 

Since the named plainƟffs must have standing for a class acƟon to be cerƟfied,13 pracƟƟoners must pay special aƩenƟon 

to the Spokeo standing rule or risk a jurisdicƟonal dismissal of the case even aŌer much work has been performed in the acƟon. 

Class acƟons have become a well‐used tool in consumer privacy cases, and standing may be the primary challenge. 

You need read no further than the Supreme Court decision this term in Frank v. Gaos, 139 S. Ct. 1041 (2019) to see how 

an asserted absence of standing can cause an unintended earthquake of its own in class acƟons.  There, the plainƟff class sued 

Google under a state privacy statute for allegedly sharing private search term data with companies being searched.  AŌer granƟng 

cerƟorari with the focus of the parƟes aimed at the pivotal cy pres issue, the High Court called for further briefing and remanded 

for consideraƟon of a Spokeo standing issue, i.e., the possible absence of any actual injury on behalf of the plainƟffs in the class. 

This can be no small problem as the case law aƩests. 14 

Conclusion 

 JurisdicƟon and standing are not just civil procedure professors’ intellectualisms—they can prove the difference between 

winning and losing your case in federal court.  Buy “earthquake insurance” by mastering these new cases and staying on top of it 

all with resources like our federal pracƟce guide. 

11Griffin v. Dept. of Labor Federal Credit Union, 912 F.3d 649 (4th Cir. 2019). 
12See, e.g., Casillas v. Madison Ave. Assoc., supra (no standing if FDCA violaƟon without injury); Huff v. Telecheck Servs., supra (same); HuƩon v. 
Nat’l Bd. of Examiners in Optometry, Inc., 892 F.3d 613 (4th Cir. 2018) (no standing for breach of consumer’s statutory privacy without showing of 
actual injury); St. Louis Heart Center v. Nomax, 899 F.3d 500 (8th Cir. 2018) (same).  
13NEI ContracƟng and Engineering, Inc. v. Hanson Aggregates Pacific Southwest, Inc., 2019 U.S. App. LEXIS 16885 (9th Cir. June 5, 2019). 
14See, e.g., NEI ContracƟng and Engineering, Inc. v. Hanson Aggregates Pacific Southwest, Inc., supra; Beck v. McDonald, 848 F.3d 262 (4th Cir. 
2017).  



FORUM NON CONVENIENS 
Public and Private Interest 

Fresh Results, LLC v. ASF Holland, B.V. 

921 F.3d 1043, 2019 U.S. App. LEXIS 11598 (11th Cir. Apr. 22, 2019) 

The Eleventh Circuit holds that a court abuses its discreƟon when it rules on a moƟon for forum non conveniens dismis-
sal without considering the relevant public interest factors.  

Background. The plainƟff, a U.S. company, arranged bulk shipments of blueberries from South American producers for the 
defendant, a Dutch company that repacks wholesale produce to sell to European customers. The plainƟff filed a complaint 
in the Southern District of Florida, alleging that the defendant had falsified reports as to the shipments and thereby fraud‐
ulently deflated the price owed to the plainƟff. The defendant moved to dismiss on the grounds that the Netherlands was 
a more convenient forum, asserƟng that important evidence and witnesses were in the Netherlands and that the Nether‐
lands and the United States had no treaty for the reciprocal enforcement of judgments. The district court concluded that 
the interests of the liƟgants (the “private factors”) favored dismissal, and that it need not consider the “public factors” 
because the private factors were not “in equipoise or near equipoise.” The court therefore dismissed the case so that liƟ‐
gaƟon could proceed in the Netherlands. 

District Court Erred in not Considering Public Factors. Under the doctrine of forum non conveniens, a district court may 
decline to exercise its jurisdicƟon when a foreign forum is beƩer suited to adjudicate the dispute. A defendant bears the 
burden of jusƟfying dismissal based on forum non conveniens. To saƟsfy this burden, the defendant must establish that 
(1) an adequate alternaƟve forum is available, (2) the public and private factors weigh in favor of dismissal, and (3) the 
plainƟff can reinstate the suit in the alternaƟve forum without undue inconvenience or prejudice. The second step, the 
balancing of the private and public factors, is a comparaƟve inquiry that requires the district court to weigh the relaƟve 
advantages and disadvantages of each respecƟve forum. The private factors pertain to the interests of the parƟcipants in 
the liƟgaƟon, while the public factors pertain to the relaƟve interests of the two fora. 

The district court had failed to consider all relevant public factors because it concluded that the private factors were not in 
equipoise. The equipoise standard, the Eleventh Circuit noted, came from dictum in Eleventh Circuit caselaw. In La Seguri‐
dad v. Transytur Line, the court stated that “[i]f the trial judge finds [the] balance of private interests to be in equipoise or 
near equipoise, he must then determine whether or not factors of public interest Ɵp the balance in favor of a trial in a 
foreign forum” [La Seguridad v. Transytur Line, 707 F.2d 1304, 1307 (11th Cir. 1983)]. But this sentence was of no parƟcu‐
lar relevance in the context of the discussion, and the equipoise standard was not part of the court’s holding. In other cas‐
es, the Eleventh Circuit has explained that, while the private factors are generally considered more important than the 
public factors, the public factors are not superfluous, even when the private factors are far from equipoise. Hence, the 
beƩer rule is to consider both types of factors in all cases [Leon v. Millon Air, Inc., 251 F.3d 1305, 1310–1311 (11th Cir. 
2001)].  

The Eleventh Circuit therefore expressly disavowed the equipoise standard. The court noted that the D.C. Circuit has also 
abandoned this standard [Nemariam v. Fed. DemocraƟc Republic of Ethiopia, 315 F.3d 390, 393 (D.C. Cir. 2003)]. A district 
court must consider all relevant public factors when conducƟng a forum non conveniens analysis. 

The Eleventh Circuit vacated the dismissal and remanded for the district court to consider all relevant private and public 
factors. 

REMOVAL 

Costs and AƩorney’s Fees 

League of Women Voters v. Pennsylvania  

921 F.3d 378, 2019 U.S. App. LEXIS 12124 (3d Cir. Apr. 24, 2019) 

The Third Circuit holds that a defendant sued in an official capacity cannot be held personally liable for costs and aƩor-
ney’s fees awarded for improper removal. 

Facts and Procedural Background. The League of Women Voters and a group of Pennsylvania DemocraƟc voters chal‐
lenged Pennsylvania’s 2011 congressional districƟng map in Pennsylvania Commonwealth Court, alleging Republican law‐
makers drew the map to entrench Republican power in Pennsylvania’s congressional delegaƟon and to disadvantage 
DemocraƟc voters. The defendants included various state officials, including the Senate President Pro Tempore (“the Sen‐
ator”) and the Speaker of the Pennsylvania House of RepresentaƟves (“the Speaker”), all in their official capaciƟes, the 
Commonwealth, and the General Assembly. Four months later, the Commonwealth Court granted the moƟon of some of 
the defendants to stay the case. The Pennsylvania Supreme Court then granted the plainƟffs’ request to assume extraordi‐
nary jurisdicƟon to resolve the case before the 2018 congressional elecƟons, because the “case involve[d] issues of imme‐
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diate public importance,” vacated the stay, and ordered “expediƟous” proceedings below. On November 13, 2017, the 
Commonwealth Court issued an expedited scheduling order, with trial set for December 11, 2017. 

The next day, the Senator removed the case to the U.S. District Court for the Eastern District of Pennsylvania. The underly‐
ing peƟƟon included only state‐law claims, but he contended there was federal‐quesƟon jurisdicƟon based on the Gover‐
nor’s issuance of a Writ of ElecƟon to set a special elecƟon for a newly vacant seat in Congress. In the removal noƟce, the 
Senator averred that the Speaker and the General Assembly had consented to removal and that consent of the other de‐
fendants was not required because of their nominal status. 

Within 24 hours of learning of the removal, the plainƟffs filed an emergency moƟon to remand to state court. The district 
court scheduled a hearing for that aŌernoon. Right before the hearing, the Senator filed his own emergency moƟon seek‐
ing remand, explaining that there was a misunderstanding and the Speaker did not consent to removal. 

The district court granted the Senator’s moƟon. Finding that he had no basis for believing removal was Ɵmely, the district 
court also awarded costs and aƩorney’s fees under 28 U.S.C. § 1447(c). Without explanaƟon, the court also found that the 
Senator “should personally be liable for these fees and costs.” 

Removal Was UnƟmely. AƩorney’s fees and costs may be awarded against a party who removed a case without an objec‐
Ɵvely reasonable basis for doing so. In this case, the district court determined that the Senator had no objecƟvely reasona‐
ble basis for removal because removal was unƟmely. Removal must occur within 30 days of defendant’s receipt of the 
iniƟal pleading or a copy of an amended pleading, moƟon, order or other paper from which it may first be ascertained 
that the case is removable [28 U.S.C. § 1446(b)(1), (3)]. The court rejected the Senator’s argument that the Writ of Elec‐
Ɵon was an “other paper” that could reset the 30‐day removal clock, because only documents that address developments 
within a case consƟtute “other paper” for purposes of the removal Ɵmetable. The Third Circuit concluded that the district 
court did not abuse its discreƟon in concluding the Senator lacked an objecƟvely reasonable basis for contending the Writ 
of ElecƟon was an “other paper” under § 1446(b)(3). 

Senator Could Not Be Held Personally Liable for Fees and Costs. In the absence of any cited cases directly on point, the 
Third Circuit looked to the Supreme Court’s decision in Kentucky v. Graham. In that case, the Supreme Court held that 
under 42 U.S.C. § 1988 (the fee‐shiŌing provision for federal civil rights suits), fee liability may not be imposed on a gov‐
ernmental enƟty when the suit is against a government official in his or her personal capacity. The Court reasoned that the 
losing party clearly bears the cost of an award under the statute, and a governmental enƟty is not a party to a personal‐
capacity lawsuit [Kentucky v. Graham, 473 U.S. 159, 167–168, 105 S. Ct. 3099, 87 L. Ed. 2d 114 (1985)]. Applying the same 
logic, the Third Circuit held that awards under 28 U.S.C. § 1447(c) must be against losing parƟes. In a suit against an official 
in his or her official capacity, that party is the governmental enƟty, not the official. The court rejected the argument that 
fees could be awarded against the Senator personally because he acted in bad faith, because the district court did not 
make a bad‐faith finding. The Third Circuit concluded the district court erred in awarding fees against the Senator in his 
personal capacity. 

Amount of Fee and Cost Award Was Appropriate. The Third Circuit found no abuse of discreƟon in calculaƟng the fee and 
cost award. The district court applied the lodestar method, mulƟplying a reasonable hourly billing rate for the lawyers’ 
services by the reasonable number of hours expended on the liƟgaƟon. It looked to customary Philadelphia legal fees ra‐
ther than the higher Washington D.C. rates. With respect to the Ɵme billed, the court noted that the removal noƟce pre‐
sented plainƟffs with an emergency situaƟon and a range of complex legal issues to address in a short amount of Ɵme. 
The district court appropriately awarded fees less a reducƟon to account for overlap between the work of the various 
aƩorneys, for a total fee award of $26,240. The award of $2,185 in costs spent on computer‐aided legal research was also 
upheld. 

RULES OF COURT 

Appellate and Evidence Rules Amendments 

The Supreme Court has adopted amendments to the Federal Rules of Appellate Procedure and Federal Rules of Evi-
dence, to take effect December 1, 2019. 

Supreme Court’s Orders Amending Rules. On April 25, 2019, the Supreme Court adopted and transmiƩed to Congress 
amendments to Federal Rules of Appellate Procedure 3, 5, 13, 21, 25, 26, 26.1, 28, 32, and 39, and Federal Rule of Evi‐
dence 807. The Court also adopted and transmiƩed amendments to the Rules of Bankruptcy Procedure and the Rules of 
Criminal Procedure. In the absence of acƟon by Congress, the amendments will take effect on December 1, 2019 [see 28 
U.S.C. § 2074(a)].  

Highlights of the amendments to the Appellate and Evidence Rules are summarized below. 

 



Changing “Mail” to “Send.” In 2018, Appellate Rule 25 was amended to make electronic filing mandatory in most instanc‐
es for persons represented by counsel.  Appellate Rules 3 and 13 are now amended to reflect the possibility of electronic 
transmission of documents. Specifically, Appellate Rule 3(d) has been amended to allow the district clerk to serve noƟce of 
the filing of a noƟce of appeal by “sending” rather than “mailing” a copy to other parƟes or their counsel. And Appellate 
Rule 13(a)(2) has been amended to authorize a party to file a noƟce of appeal from the Tax Court by “sending” it to that 
court’s clerk, rather than by mailing it. 

Related amendments have been made to several rules. Appellate Rules 5(a)(1) and 21(a)(1) and (c) have been amended to 
delete references to “proof of service” of peƟƟons requesƟng permission to appeal or mandamus, prohibiƟon, or other 
extraordinary writs. Appellate Rule 39(d)(1) has similarly been amended to delete a reference to “proof of service” of a bill 
of costs. Proof of service is unnecessary when service is completed using the court’s electronic filing system. The amended 
rules therefore require simply that the party filing one of these papers serve it on all other parƟes. 

Appellate Rule 25(d)(1), which covers proof of service generally, has been amended to make its requirements applicable 
only if a paper is served other than through a court’s electronic‐filing system. 

And Appellate Rule 26(c), which generally adds three days to any Ɵme limit for a party to act aŌer being served, has been 
amended to clarify that it does not apply if service was made electronically without any proof of service. 

Expanded Disclosure Requirements on Appeal. Appellate Rule 26.1 has been amended. The amended rule conƟnues to 
require that any nongovernmental corporaƟon that is a party to a proceeding in a court of appeals file a disclosure state‐
ment that either (1) idenƟfies any parent corporaƟon and any publicly held corporaƟon that owns 10 percent or more of 
its stock, or (2) states that there is no such corporaƟon [Fed. R. App. P. 26.1(a)]. Appellate Rule 29 makes the Rule 26.1 
disclosure requirement applicable to corporate amici curiae [see Fed. R. App. P. 29(a)(4)(A)]. 

Amended Rule 26.1(a) makes the corporate disclosure requirements applicable to any nongovernmental corporaƟon that 
seeks to intervene in an appeal. 

Rule 26.1 has also been amended to impose new disclosure requirements on certain other parƟcipants in appellate pro‐
ceedings. Conforming amendments have been made to Appellate Rules 28(a)(1) and 32(f) to delete references to 
“corporate” disclosure statements, reflecƟng that the disclosure requirements no longer apply just to corporaƟons. 

New subdivision (b) of Rule 26.1 requires that in an appeal in a criminal case involving an organizaƟonal vicƟm, unless the 
government shows good cause, it must file a statement idenƟfying any organizaƟonal vicƟm of the alleged criminal acƟvi‐
ty. If the organizaƟonal vicƟm is a corporaƟon, the statement must also disclose the informaƟon currently required of a 
nongovernmental corporate party discussed in the preceding paragraph [see Fed. R. App. P. Rule 26.1(a)] to the extent it 
could be obtained through due diligence. These provisions correspond to the disclosure requirement imposed by the Fed‐
eral Rule of Criminal Procedure 12.4(a)(2). As under the criminal rule, the government may establish good cause to be 
relieved of filing a disclosure statement if the relevant organizaƟons’ interests could not be affected substanƟally by the 
outcome of the criminal proceedings [see Fed. R. App. P. 26.1, CommiƩee Note to 2019 Amendment; Fed. R. Crim. P. 12.4, 
CommiƩee Note to 2019 Amendment]. 

New subdivision (c) of Rule 26.1 requires, in a bankruptcy proceeding, that the debtor, the trustee, or, if neither is a party, 
the appellant file a statement idenƟfying each debtor not named in the capƟon. If the debtor is a corporaƟon, the state‐
ment must either (1) idenƟfy any parent corporaƟon and any publicly held corporaƟon that owns 10 percent or more of 
the stock of the debtor, or (2) state that there is no such corporaƟon [see Fed. R. App. P. 26.1(a)]. 

ReflecƟng the addiƟon of new subdivisions (b) and (c), as discussed above, former subdivisions (b) and (c) have been re‐
designated as (d) and (e), respecƟvely. 

Residual Hearsay ExcepƟon. Evidence Rule 807 provides a residual hearsay excepƟon for hearsay statements that do not 
qualify for admission under Evidence Rule 803 or 804. Under the current version of Rule 807, such a hearsay statement is 
not excluded by the rule against hearsay if four requirements are met: (1) the statement has circumstanƟal guarantees of 
trustworthiness equivalent to the standards set by Rules 803 and 804, (2) the statement is offered as evidence of a materi‐
al fact, (3) the statement is more probaƟve on the point for which it is offered than any other evidence that the proponent 
can obtain through reasonable efforts, and (4) admiƫng the statement will best serve the purposes of the Evidence Rules 
and the interests of jusƟce [Fed. R. Evid. 807(a)]. The current rule also requires that the proponent of the statement give 
the adverse party “reasonable” pretrial or pre‐hearing noƟce of the intent to offer the statement “and its parƟculars, in‐
cluding the declarant’s name and address” [Fed. R. Evid. 807(a)]. 

The amendment of Rule 807(a) retains the third of these condiƟons—the requirement that the proffered statement be 
more probaƟve than any other evidence the proponent could reasonably obtain. But the other three condiƟons are re‐
placed by a single requirement that the court determine, aŌer considering the totality of the circumstances under which 
the statement was made and any corroboraƟng evidence, that the statement is supported by sufficient guarantees of 



trustworthiness. Thus, the amended rule does not include any explicit reference to other rules for “equivalent” guarantees 
of trustworthiness, nor does it require the court to determine that admiƫng the proffered statement will serve the pur‐
poses of the rules or the interests of jusƟce. 

Amended Rule 807(b) specifies that the noƟce of intent to offer the statement must be provided in wriƟng (which can be 
done electronically) before the trial or hearing. The noƟce must include the “substance” of the statement (instead of “its 
parƟculars”), and the requirement of providing the declarant’s name is retained, but the declarant’s address need not be 
provided. The amended rule also authorizes the court, for good cause, to allow the noƟce to be given in any form during 
the trial or hearing. 

The amendments are intended to eliminate problems caused by the lack of a unitary standard of trustworthiness in Rules 
803 and 804. A straighƞorward requirement that the court find the hearsay statement offered under Rule 807 to be trust‐
worthy, based on the circumstances and on any corroboraƟng evidence, is expected to be easier for courts to administer. 
And the clarificaƟon of the noƟce requirement is intended to minimize disputes about the form and content of the noƟce, 
and to enable the trial court to allow late noƟce if there is good cause to do so. 




