
APRIL  2 0 2 0

LITIGATION INSIGHTS

Continue on next page

MOORE’S FEDERAL PRACTICE—TOP THREE HIGHLIGHTS
The following three summaries are this month’s Editor’s Top Picks from the dozens 
of decisions added to Moore’s Federal Practice and Procedure.

DISMISSAL
Voluntary Dismissal
Wellfount, Corp. v. Hennis Care Ctr. of Bolivar, Inc.
2020 U.S. App. LEXIS 6670 (6th Cir. Mar. 3, 2020)

In a case of first impression in the circuit, the Sixth Circuit held that a plaintiff may move for a Rule 41(a)(2) 
court-ordered dismissal when it is still eligible to file a self-effectuating notice of dismissal under Rule 41(a)(1), 
even if the plaintiff has previously voluntarily dismissed an action including the same claims.

Jump to full summary

ELEVENTH AMENDMENT
Voting Rights Act
Ala. State Conf. of the NAACP v. Alabama
949 F.3d 647, 2020 U.S. App. LEXIS 3220 (11th Cir. Feb. 3, 2020) 

The Eleventh Circuit holds that the Voting Rights Act abrogates states’ immunity from suit in federal court.

Jump to full summary

VENUE
Patent Cases
In re Google LLC
949 F.3d 1338, 2020 U.S. App. LEXIS 4588 (Fed. Cir. Feb. 13, 2020)

The Federal Circuit holds that, for purposes of the patent venue statute, a “regular and established place of 
business” requires the regular, physical presence of an employee or other agent of the defendant conducting the 
defendant’s business at the alleged place of business.

Jump to full summary
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The COVID-19 global pandemic is dominating news, financial reporting, legislation, patent 
filings, and everything in between. Law librarians are at the center of helping their organization 
monitor the outbreak around the world, as well as its implications for business and clients.  

To help you sift through this deluge of information and find meaningful insights, we’ve created 
a complimentary set of COVID-19 resources which are available from the Lexis Advance home 
screen. We’ve also created an example search string and links to resources, listed below, to 
ensure that you get precisely the information you need during this pandemic.

General searching on COVID-19: “covid-19” or coronavirus or (corona /3 virus)
Legislation: Coronavirus Preparedness and Response Supplemental Appropriations Act of 2020 
(public law enacted on 3/6/20)
News on coronavirus and the legal industry from major publications (Links are auto-
updating and sorted by most recent):

• The Washington Post®, New York Times®, and Wall Street Journal®

• Law360 and New York Law Journal®

In order to ensure that you receive the most up to date information, you can set up Alerts and 
receive email notifications of new content. From your search results page, click on the bell to 
the left of Actions. Then click through the tabs to set up your alert preferences. 

• Overview: Name your alert
• Monitor: Select the types of content
• Deliver: Choose online vs email and select timeframe, frequency and delivery format
• Share: Type the email addresses of users to whom you want to share Finally, click Create 

an Alert.

Your LexisNexis Federal Government account team is here to help, whether with refining the 
above suggestions or helping to define additional pathways to needed information. Please do 
not hesitate to contact your Solutions Consultant for assistance.

COVID-19 Search
Tips and Resources

https://advance.lexis.com/api/permalink/380d059e-83a1-4a35-88b4-3a304e028bdb/?context=1000516
https://advance.lexis.com/api/permalink/26d42471-cb0c-4d97-8f78-819d70f83f84/?context=1000516
https://advance.lexis.com/api/permalink/2aae6825-7404-4f05-92a9-6e049aa81eb3/?context=1000516
https://nam03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fadvance.lexis.com%2Fapi%2Fpermalink%2F19de7fb0-3149-47e2-aede-72c037d721fe%2F%3Fcontext%3D1000516&data=02%7C01%7CMaria.Dicosimo%40lexisnexis.com%7C02e7743265eb4236d85308d7c5cc90b6%7C9274ee3f94254109a27f9fb15c10675d%7C0%7C0%7C637195354703766312&sdata=ov8yKSpD0uEskE6BGi9%2FhTDxtYLU7FX6kqN0DDE0giA%3D&reserved=0
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Clicking this link will bring you to a single dedicated COVID-19 page. 

Lexis Practice Advisor® Coronavirus Resource Kit 

To help U.S. attorneys manage the evolving novel coronavirus (COVID-19) crisis, 
Lexis Practice Advisor® has developed a Coronavirus resource kit featuring select content 
addressing emerging issues related to coronavirus across a variety of practice areas. To access 
your free Lexis Practice Advisor® Coronavirus Resource Kit, just click the access the LPA 
resource kit and fill out the short sign-up form for your free kit, You’ll get an email with a link 
that will take you to the latest PDF version of the Lexis Practice Advisor® Coronavirus 
Resource Kit. 

COVID-19 Research and Resources 
on Lexis Advance® and Beyond

LexisNexis is providing free COVID-19 Resources from Law360®, Lexis Practice Advisor®, 
Intelligize®, and State Net® right from your Lexis Advance dashboard. Stay informed and 
successfully navigate the legal issues and intricacies surrounding the Novel Coronavirus 
(COVID-19) with these free resources. You will find a link to access all your free COVID-19 
resources in one place right below the Lexis Advance® search box.
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Topics covered include:

State Net® COVID-19 Legislative and Regulatory Updates 
You can also sign up to State Net’s complimentary updates. These updates cover federal and 
state government activity: legislative, regulatory, and executive orders. Just click the Access 
the State Net resource kit link to sign up for State Net’s COVID-19 Legislative and 
Regulatory Updates.

Law360® COVID-19 News 
Law360 has launched a free Law360 COVID-19 News page. This dedicated COVID-19 page 
contains breaking news, in-depth features. and expert analysis and commentary on all things 
relating to COVID-19 and the law. Its comprehensive coverage and content illuminates how 
the global pandemic impact the legal industry and the practice of law, as well as the U.S. court 
system, federal agencies, industries, businesses and more. Just click the Access the Law360 
resource kit link to view.

Intelligize® COVID-19 Insights and Analysis
Access COVID-19 resources from Intelligize, including SEC disclosure guidance and 
compliance management insights. Just click the Access the Intelligize resource kit link to view.

MLex® COVID-19 News Articles
An additional free Coronavirus resource is provided by MLex. MLex is an insight newsletter 
that provides in depth coverage of Anti-Trust, Anti-Bribery, Brexit, Data Privacy, Energy & 
Climate Change, Financial Services, Mergers & Acquisitions, Telecom and Trade. MLex is 
providing free recent coronavirus news articles. Click here to view the MLex COVID-19  news 
articles. 

Antitrust

Bankruptcy

Capital Markets & Corporate 

Governance

Civil Litigation

Commercial Transactions

Trusts & Estates

Labor & Employment

Life Sciences

Real Estate

Tax

Corporate and M&A

Data Security & Privacy

Finance

Financial Services Regulation

Insurance

Employee Benefits &
Executive Compensation

Intellectual Property &
Technology

Private Equity & Investment
Management

https://mlexmarketinsight.com/insights-center/editors-picks/covid-19-news
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DISMISSAL
Voluntary Dismissal
Wellfount, Corp. v. Hennis Care Ctr. of Bolivar, Inc.
2020 U.S. App. LEXIS 6670 (6th Cir. Mar. 3, 2020)

In a case of first impression in the circuit, the Sixth Circuit held that a plaintiff may move 
for a Rule 41(a)(2) court-ordered dismissal when it is still eligible to file a self-effectuating 
notice of dismissal under Rule 41(a)(1), even if the plaintiff has previously voluntarily 
dismissed an action including the same claims.

Background. Plaintiff was an institutional pharmacy with its principal place of business in Indiana. Plaintiff 
contracted to provide pharmaceutical services to nursing homes operated by Defendants in Ohio. When the 
relationship soured, Plaintiff filed suit against Defendants in Indiana state court, asserting claims for breach of 
contract, account stated, and unjust enrichment. Before Defendants could file a responsive pleading, Plaintiff 
voluntarily dismissed its suit, without prejudice, when Defendants questioned whether Indiana was a proper 
venue.

Plaintiff refiled its complaint in the U.S. District Court for the Northern District of Ohio. Again, Defendants’ 
counsel asserted that, based on a forum-selection clause in the parties’ contract, Plaintiff had filed suit in an 
improper venue. In response, and before Defendants filed an answer or motion for summary judgment, Plaintiff 
filed a motion for voluntary dismissal without prejudice under Federal Rule of Civil Procedure 41(a)(2). Plaintiff 
informed Defendants that it planned to refile in the Tuscarawas County Court of Common Pleas.

Defendants moved the district court to convert Plaintiff’s motion into a self-effectuating notice of dismissal 
under Rule 41(a)(1). Defendants argued that no court order was necessary for Plaintiff to dismiss its case 
because Defendants had yet to serve an answer or motion for summary judgment. Plaintiff opposed Defen-
dants’ motion, emphasizing that it had deliberately chosen to seek a court-ordered dismissal under Rule 
41(a)(2) so as to avoid the claim-preclusive effect of Rule 41(a)(1)(B). No binding authority, Plaintiff argued, 
precluded it from moving pursuant to Rule 41(a)(2).

The district court granted Plaintiff’s motion and denied Defendants’ motion, dismissing the case without 
prejudice. The court explained that neither the text of Rule 41(a) nor the purpose of the two-dismissal clause in 
Rule 41(a)(1)(B) supported the Defendants’ view that a plaintiff is barred from seeking a court-ordered Rule 
41(a)(2) dismissal if it is eligible to file a notice of dismissal under Rule 41(a)(1). Defendants appealed, arguing 
that because Plaintiff was eligible to file a self-effectuating notice of dismissal under Rule 41(a)(1) and had 
previously withdrawn an action based on the same claims, the court was without discretion to dismiss Plaintiff’s 
action under Rule 41(a)(2).

Plaintiff Was Not Required to File Voluntary Notice of Dismissal. On appeal, 
Defendants argued that the district court was, as a matter of law, required to construe Plaintiff’s proffered Rule 
41(a)(2) motion for voluntary dismissal as a notice of dismissal under Rule 41(a)(1). Rule 41 provides two main 
mechanisms by which a plaintiff may voluntarily dismiss its case. First, if an opposing party has yet to serve 
either an answer or a motion for summary judgment, a plaintiff may dismiss an action without a court order by 
filing a notice of dismissal [see Fed. R. Civ. P. 41(a)(1)(A)]. Second, if an opposing party has served an answer or a 
motion for summary judgment, then an action may be dismissed at the plaintiff’s request only by court order, on 
terms that the court considers proper [Fed. R. Civ. P. 41(a)(2)]. Although a notice of dismissal under Rule 
41(a)(1) is self-effectuating and never subject to review, it “operates as an adjudication on the merits” if the 
plaintiff previously dismissed any action based on or including the same claim [Fed. R. Civ. P. 41(a)(1)(B)]. A 
court-ordered dismissal pursuant to Rule 41(a)(2), by contrast, is without prejudice unless the order states 
otherwise.

Continue on next page



Thus, the nature of the voluntary dismissal dictates whether Plaintiff may bring a future action involving the same 
claims. If the voluntary dismissal was properly entered by court order, then it is “without prejudice,” and Plaintiff 
may refile its claims [see Fed. R. Civ. P. 41(a)(2)]. But if the district court was required to construe Plaintiff’s 
motion as a notice of dismissal under Rule 41(a)(1), then the dismissal “operates as an adjudication on the merits,” 
and Plaintiff is barred from refiling [see Fed. R. Civ. P. 41(a)(1)(B)]. Defendants argued that, no matter the label, a 
district court must construe any request for voluntary dismissal as a notice of dismissal if the defendant has yet to 
serve an answer or motion for summary judgment. To hold otherwise, Defendants asserted, would nullify the 
two-dismissal rule because no plaintiff would file a notice of dismissal under Rule 41(a)(1) if it had previously 
withdrawn the same claims.

The Sixth Circuit acknowledged that it had never before decided whether a plaintiff may move for a Rule 41(a)(2) 
dismissal when it both (1) is eligible to file a self-effectuating notice of dismissal under Rule 41(a)(1) and (2) has 
previously withdrawn an action including the same claims. Only the Eleventh Circuit has directly addressed the 
issue, finding that a plaintiff always retains the option of seeking a court-ordered dismissal under Rule 41(a)(2) 
[see Cunningham v. Whitener, 182 Fed. Appx. 966, 969–971 (11th Cir. 2006) (unpublished) (per curiam)]. The 
Sixth Circuit agreed that a plaintiff may seek a court-ordered dismissal at any point after filing its complaint. Both 
the text and purpose of Rule 41(a) support this view. With respect to the text of Rule 41, no provision mandates 
that a plaintiff forgo the use of Rule 41(a)(2) if still eligible to file a notice of dismissal under Rule 41(a)(1). To the 
contrary, Rule 41(a)(1) states that, if otherwise eligible, a plaintiff “may dismiss an action without a court order” 
[Fed. R. Civ. P. 41(a)(1)(A) (emphasis added)]. It does not require as much. Similarly, although Rule 41(a)(2) details 
when a plaintiff must seek a court order to dismiss its action, it imposes no limitation on when a plaintiff may 
choose to request a voluntary dismissal.

The court noted that the two-dismissal rule is an exception to the general principle that a voluntary dismissal does 
not bar a new suit based on the same claim. However, Rule 41(a)(1)(B) prevents abusive tactics by a plaintiff who 
unilaterally and repeatedly dismisses a case without prejudice. The court explained that those concerns are not 
implicated by a voluntary dismissal pursuant to Rule 41(a)(2) because a plaintiff’s ability to harass can be cut off 
completely by serving an answer. Furthermore, unlike a dismissal as of right under Rule 41(a)(1), a dismissal under 
Rule 41(a)(2) is subject to review by the district court and may be conditioned on whatever terms the district 
court deems necessary to offset the prejudice the defendant may suffer from a dismissal without prejudice.

The court disagreed with Defendants’ contention that allowing court-ordered dismissals at the earliest stages of 
a lawsuit will nullify the two-dismissal rule. A plaintiff who moves pursuant to Rule 41(a)(2) is treated differently 
than one who files a Rule 41(a)(1) notice of dismissal. Under Rule 41(a)(1), a qualifying plaintiff has an absolute 
right to withdraw its action and, once a notice of dismissal is filed, a district court has no discretion to deny such a 
dismissal. By contrast, a plaintiff who moves to dismiss its action by court order is subject to the discretion of the 
district court. The district court may deny the motion, require that a dismissal be with prejudice, or impose any 
other conditions that it deems necessary. Thus, the two-dismissal rule continues to serve an important function 
by informing a plaintiff’s choice and insulating defendants from repeated unilateral dismissals. 

Conclusion. For these reasons, the Sixth Circuit affirmed the ruling of the district court allowing plaintiff to 
proceed under Rule 41(a)(2) and entering a dismissal without prejudice.
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ELEVENTH AMENDMENT
Voting Rights Act
Ala. State Conf. of the NAACP v. Alabama
949 F.3d 647, 2020 U.S. App. LEXIS 3220 (11th Cir. Feb. 3, 2020) 

The Eleventh Circuit holds that the Voting Rights Act abrogates states’ immunity from suit 
in federal court.

Facts and Procedural Background. Alabama selects appellate judges in at-large elections. 
Although African-American voters make up about 26% of the population in Alabama, only two have ever been 
elected to the appellate court in at-large elections, and both had first been appointed by the governor. This 
prompted the Alabama State Conference of the NAACP (NAACP) and four black Alabama voters to sue the 
State of Alabama under the Voting Rights Act (VRA). They sought declaratory and injunctive relief striking 
down the state’s at-large election system for appellate judges and ordering the state to implement a new 
election method consisting of single-member districts. The district court held, among other things, that the suit 
was not barred by the Eleventh Amendment. The Eleventh Circuit affirmed.

Voting Rights Act. Private parties have been suing states and localities under the VRA for 50 years. 
Section 2 of the Act prohibits “any State or political subdivision” from imposing any “voting qualification or 
prerequisite to voting or standard, practice, or procedure” that “results in a denial or abridgment of the right of 
any citizen of the United States to vote on account of race” [52 U.S.C. § 10301(a)]. Section 3 gives private 
parties a right to sue, setting forth the appropriate judicial procedures for whenever “the Attorney General or 
an aggrieved person” institutes a proceeding “to enforce the voting guarantees of the fourteenth and fifteenth 
amendment in any State or political subdivision” [52 U.S.C. § 10302(a), (b)]. 

Eleventh Amendment Immunity. The Eleventh Amendment generally prohibits suits against 
states in federal court. However, this prohibition is subject to abrogation by federal statute. To determine 
whether Congress abrogated state sovereign immunity, the court asks whether Congress (1) expressed its 
unequivocal intent to do so, and (2) acted pursuant to a valid grant of constitutional authority.

Clear Congressional Intent to Abrogate State Sovereign Immunity. To abrogate 
sovereign immunity by statute, Congress must make its intention to do so “unmistakably clear” in the statutory 
text. However, an express abrogation clause is not required. The court looks at the entire statute, including 
amendments, to determine whether Congress clearly abrogated sovereign immunity.

The text of the VRA makes clear that Congress intended to subject states to suits by private parties, according 
to the Eleventh Circuit. The court reasoned that the language of Sections 2 and 3, read together, imposes direct 
liability on states for discrimination in voting and explicitly provides remedies to private parties to address 
violations under the statute. Section 2 specifically forbids “any State” from imposing a practice that would deny 
any citizen the right to vote on account of race [52 U.S.C. § 10301], and Section 3 repeatedly refers to proceed-
ings initiated by “the Attorney General or an aggrieved person” to enforce the VRA [52 U.S.C. § 10302(a), (b), 
(c)]. The court found it “implausible that Congress designed a statute that primarily prohibits certain state 
conduct, made that statute enforceable by private parties, but did not intend for private parties to be able to 
sue States.”

Valid Grant of Constitutional Authority. Abrogation of state sovereign immunity by statute 
also requires a valid grant of congressional power. The Supreme Court has held that Congress may not abrogate 
state immunity pursuant to its Article I powers, but it may do so under its enforcement powers pursuant to 
Section 5 of the Fourteenth Amendment [see Bd. of Trs. v. Garrett, 531 U.S. 356, 364, 121 S. Ct. 955, 148 L. Ed. 
2d 866 (2001)]. The Supreme Court has never considered whether Congress may also abrogate state sovereign 
immunity using its Fifteenth Amendment enforcement powers.

The Eleventh Circuit held that Congress may abrogate state sovereign immunity using its Fifteenth Amend-
ment enforcement powers. The court reasoned that the language in Section 2 of the Fifteenth Amendment 
authorizing Congress to enforce its provisions by appropriate legislation is identical to the language in Section 5 
of the Fourteenth Amendment. Given this identical language and the nature of the Civil War Amendments 
(Amendments 13, 14, and 15) as an intentional intrusion on state sovereignty, the Eleventh Circuit held that 
Section 2 of the Fifteenth Amendment must also give Congress power to abrogate state sovereign immunity.



Conclusion. The VRA was designed to intrude on state sovereignty to eradicate state-sponsored racial 
discrimination in voting. Because the Fifteenth Amendment permits this intrusion, Alabama is not immune from 
suit under Section 2 of the VRA. In so holding, the Eleventh Circuit joined several other courts [see OCA-Greater 
Houston v. Texas, 867 F.3d 604, 614 (5th Cir. 2017); Mixon v. Ohio, 193 F.3d 389, 398–399 (6th Cir. 1999); Ga. 
State Conf. of the NAACP v. Georgia, 269 F. Supp. 3d 1266, 1274–1275 (N.D. Ga. 2017); Reaves v. United States 
DOJ, 355 F. Supp. 2d 510, 515–516 (D.D.C. 2005)].

Dissent. Judge Branch dissented, arguing that Congress did not unequivocally abrogate state sovereign 
immunity under Sections 2 and 3 of the VRA. She accused the majority of replacing the express abrogation test 
with “something novel and without foreseeable limitations: Congress prohibits state conduct, ergo abrogation.” 
She would have reversed the district court’s order and remanded with instructions to dismiss the State of 
Alabama from the suit.

Background. The defendant, Google LLC, sought a writ of mandamus ordering the district court to dismiss 
this patent infringement case, filed in the Eastern District of Texas, for lack of venue. The plaintiff argued that 
under the patent venue statute, 28 U.S.C. § 1400(b), venue was proper because Google had committed acts of 
infringement in the Eastern District and had a regular and established place of business there.

Google’s business includes providing video and advertising services to residents of the Eastern District of Texas 
through the internet. Several Google Global Cache servers, which function as local caches for Google’s data, were 
located in the Eastern District. These servers were not hosted within datacenters owned by Google; instead, 
Google contracted with internet service providers within the district to host Google’s servers. No Google employ-
ee performed installation of, performed maintenance on, or physically accessed any of the servers hosted by 
internet service providers in the Eastern District.

Google moved to dismiss the complaint for improper venue, and the district court denied the motion, finding that 
the Google Global Cache servers qualified as Google’s “regular and established place of business.” Google then 
petitioned for mandamus to direct the district court to dismiss for lack of venue.

Propriety of Mandamus Relief. A court of appeals may issue a writ of mandamus if (1) the petitioner 
has no other adequate means to attain relief, (2) the petitioner shows that the right to mandamus is clear and 
indisputable, and (3) the court is satisfied that the writ is appropriate under the circumstances. These require-
ments may be met when the district court’s decision involves basic and undecided legal questions. The court of 
appeals noted that, in an earlier case, the same district court had found that venue was proper under identical 
facts. Google had also petitioned for mandamus in that case, and the court of appeals had denied the petition on 
the ground that Google had failed to show that the district court’s ruling implicated the special circumstances 
justifying mandamus review of basic, unsettled, recurring legal issues.
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VENUE
Patent Cases
In re Google LLC
949 F.3d 1338, 2020 U.S. App. LEXIS 4588 (Fed. Cir. Feb. 13, 2020)

The Federal Circuit holds that, for purposes of the patent venue statute, a “regular and 
established place of business” requires the regular, physical presence of an employee or 
other agent of the defendant conducting the defendant’s business at the alleged place of 
business.
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This previous denial of mandamus, the court of appeals said, was based on (1) its observation that it was not 
known if the district court’s ruling involved the kind of broad and fundamental legal questions relevant to § 
1400(b) that would be appropriate for mandamus, and (2) the lack of disagreement among a large number of 
district courts on these questions. Under these circumstances, it was appropriate to allow the issue to “percolate 
in the district courts” so as to more clearly define the importance, scope, and nature of the issue for review. Since 
then, a significant number of district court decisions had adopted conflicting views on the basic legal issues 
presented. Experience had also shown that it was unlikely that these issues would be preserved and presented 
through the regular appellate process. The substantial expense to the parties that would result from an erroneous 
district-court decision confirmed the inadequacy of appeal. Finally, the additional district-court decisions had 
crystallized and brought clarity to the issues. The court of appeals concluded that mandamus was now an avail-
able remedy.

Interpretation of Patent Venue Statute. Under the patent venue statute, 28 U.S.C. § 1400(b), a 
civil action for patent infringement may be brought in the judicial district where the defendant resides, or where 
the defendant has committed acts of infringement and has a “regular and established place of business.” A “regu-
lar and established place of business” must be (1) a physical place in the district (2) that is a regular and estab-
lished place of business, and (3) is a place of the defendant [In re Cray, Inc., 871 F.3d 1355, 1360 (Fed. Cir. 2017)]. 
Google argued that a “place” must have the characteristics of a real property or leasehold interest, and that a 
“place of business” requires a place where an employee or agent of the defendant is conducting the defendant’s 
business.

The court of appeals first determined that a “place” need not be a real property or leasehold interest. A “place” 
merely needs to be a physical, geographical location in the district from which the business of the defendant is 
carried out. A “virtual space” or “electronic communications from one person to another” cannot constitute a 
regular and established place of business [In re Cray, Inc., 871 F.3d 1355, 1362 (Fed. Cir. 2017)], but here the 
Google servers were physically located in the district in a fixed, geographic location. This was a “place” for purpos-
es of the statute. In the same way, a defendant who operated a table at a flea market might have an established 
place of business, because the table serves as a physical, geographical location from which the business of the 
defendant is carried out.

However, the court of appeals agreed with Google’s argument that a “place of business” requires an employee or 
agent of the defendant to be conducting business at that place. This conclusion is supported by the service statute 
for patent cases [28 U.S.C. § 1694], which was originally enacted together with what is now the patent venue 
statute. The service statute allows service where the defendant “shall have committed acts of infringement and 
have a regular and established place of business. If such suit is brought in a district of which the defendant is not 
an inhabitant, but in which such defendant has a regular and established place of business, service of process, 
summons, or subpoena upon the defendant may be made by service upon the agent or agents engaged in 
conducting such business in the district in which the suit is brought.” This language plainly assumes that the 
defendant will have a “regular and established place of business” within the meaning of the venue statute only if 
the defendant also has an “agent . . . engaged in conducting such business.” Also, the provision that “service . . . may 
be made by service upon the agent” and the “regular and established” character of the business assumes the 
regular, physical presence of an agent at the place of business. 

Eastern District of Texas Was Not a Proper Venue. The court of appeals concluded that the 
Eastern District of Texas was not a proper venue because Google lacked a “regular and established place of 
business” within the district, since it had no employee or agent regularly conducting its business at its alleged 
“place of business” within the district. The record clearly showed that Google had no employees in the Eastern 
District, and the court of appeals concluded that the internet service providers that hosted the Google servers 
were not acting as Google’s agents.
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An agency relationship is a fiduciary relationship through which an agent acts on behalf of a principal. The essen-
tial elements of agency are (1) the principal’s right to direct or control the agent’s actions, (2) the manifestation of 
consent by the principal to the agent that the agent will act on the principal’s behalf, and (3) the consent by the 
agent to act. The contracts here stated that Google would provide the two internet service providers with server 
equipment, which the providers would install and host in their datacenters. Google had no right of control over 
the providers in carrying out these functions. The performance of installation and maintenance functions did not 
amount to conducting Google’s business as an agent. These activities were meaningfully different from the actual 
producing, storing, and furnishing to customers of Google’s electronic services. In reaching this conclusion, the 
court of appeals noted that the Supreme Court has cautioned against a broad reading of the venue statute, and 
also noted the importance of relatively clear rules as to venue issues, as well as the clear intent of Congress in 
enacting the statute to restrict venue to where the defendant resides or is conducting business at a regular and 
established place of business, with agents there regularly conducting that business.

Accordingly, the Eastern District of Texas was not a proper venue, because Google lacked a “regular and estab-
lished place of business” within the district, since it had no employee or agent regularly conducting its business at 
its alleged “place of business” within the district. The court of appeals granted the petition for mandamus and 
directed the district court to dismiss or transfer the case as appropriate.




