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LITIGATION INSIGHTS

MOORE’S FEDERAL PRACTICE—TOP THREE HIGHLIGHTS
The following three summaries are this month’s Editor’s Top Picks from the dozens of decisions
added to Moore’s Federal Practice and Procedure.

ELEVENTH AMENDMENT
Public University as Arm of State

Daniel v. Univ. of Tex. Sw. Med. Ctr.
960 F.3d 253, 2020 U.S. App. LEXIS 17327 (5th Cir. June 2, 2020)

The Fifth Circuit has held that the University of Texas Southwestern Medical Center is an instrumentality of the State entitled
to Eleventh Amendment protection.

FOREIGN SOVEREIGN IMMUNITIES ACT
Commercial-Activity Exception

Pablo Star Ltd. v. Welsh Gov't
961 F.3d 555, 2020 U.S. App. LEXIS 17936 (2d Cir. June 8, 2020)

The Second Circuit holds that the commercial-activity exception to the Foreign Sovereign Immunities Act applies to promotion
in the United States of tourism to Wales.

PRETRIAL CONFERENCES

Amendment of Final Pretrial Order
United States ex rel. Concilio De Salud Integral De Loiza, Inc. v. J.C.

Remodeling, Inc.
962 F.3d 34,2020 U.S. App. LEXIS 18748 (1st Cir. June 15, 2020)

The First Circuit holds that, in the damages context, an amendment to a final pretrial order may be permitted when the
amendment would result in no surprise and is supported by evidence already in the record, but not when it is requested close to
trial and without support in the already-existing record.

View Moore’s Federal Practice & Procedure in Lexis Advance
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Secondary Immigration Law Sources

on Lexis Advance
(by Chet Lexvold, August 2020)

Immigration law is one of the most complex areas of law
to research and comprehend. Regulatory action can
take place at multiple levels and among multiple
agencies and sub-agencies, including: the Department
of Homeland Security (which includes USCIS, CBP. and
ICE); Department of State; Department of Labor:
Department of Justice; and Department of Health and
Human Services. Furthermore, there are myriad paths
to review lower level decisions, including the Board of
Immigration Appeals (BIA), Administrative Appeals
Office (AAO), Executive Office for Immigration Review
(EQIR), Office of the Chief Administrative Officer
(OCAHO), Board of Alien Labor Certification Appeals
(BALCA), and federal courts. Finally, there’s the recent
blizzard of Executive Orders, and states and municipali-
ties produce their own laws and ordinances regarding
noncitizens, as well.

Talk about information overload. That's where the
following secondary Immigration Law sources on Lexis
Advance (published by Matthew Bender & Company)
come to the rescue.

Immigration Law and Procedure is a comprehensive
treatise (updated 4 times per year) providing expert
and time-saving analysis, context and insight. It is the
most-cited immigration treatise by U.S. courts with
citations in over 480 U.S. court decisions, including 20
Supreme Court cases.

Immigration Law Practice Expediter provides
practical guidance that leads the user through
immigration procedures in a step-by-step manner,
while providing links to Immigration Law and
Procedure, statutes, regulations, forms, and other
source materials.

Bender’s Immigration Bulletin is an immigration law
news resource that comes out twice a month. By going
to the Immigration Law Practice Center, opening “All
Secondary Sources,” and selecting the drop-down menu
for Bender’s Immigration Bulletin, users can “Create a
publication alert” for the latest in immigration news,
case digests, regulations, and government documents,
For more immigration law news from LexisNexis, check
out www.bibdaily.com.

ACCESSING IMMIGRATION LAW SECONDARY
CONTENT ON LEXIS ADVANCE

On Lexis Advance, the fastest way to access a source is
by typing the title in the main search box, causing the
word wheel to open:

Search for
immigration law|

Sources  Immigration Law and Procedure (Gordon, Mailman, Yale-
Loehr & Wada)


https://advance.lexis.com/api/permalink/91305ee5-8cc3-4fe0-b6bb-367440030570/?context=1000516
https://advance.lexis.com/api/permalink/cbbacba0-e6ca-4f2b-b4dc-a516fe6c0658/?context=1000516
https://advance.lexis.com/api/permalink/514f68fb-2890-4f60-b7af-cfa096f1b08a/?context=1000516
https://advance.lexis.com/api/permalink/6ce21cfb-9023-4981-9b3e-b6969125f2ca/?context=1000516
http://www.bibdaily.com/
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You can also find all sources mentioned here in the “Immigration Law Practice Center,” or by searching the
“Sources” tab on the Lexis Advance homepage.

Clicking on the title of Immigration Law and Procedure brings the user to the Table of Contents, where they can
browse using the “+” symbols next to each chapter, or search across the treatise to access the wealth of know!-
edge and guidance therein.

BROWSE:
| [ PART 6 ADMISSION / PAROLE / REMOVAL
| [J PART 7 DEPORTABILITY / DEPORTATION
[+] 8 NATIONALITY AND CITIZENSHIP
| [J PART 9 JUDICIAL REVIEW

Or SEARCH:

Immigration Law and Procedure = j Y7 || Q | | Actions™~

requirements for asylum hearing

® Search All Documents in this source O Table of Contents (TOC) only

Results for: requirements for asylum hearing  editsearch | Actions~

| lenmiigration Law and Proceduse | | Treatises

Secondary Materials (1,612)

= PR s B ]

o | R Sort by
Immigration Law and Procedure > PART 5 IMMIGRANTS > CHAPTER 34 Procedures for Refugee Admission, Asylum, Withholding
of/Restriction on Remaval, and CAT Relief

1. §34.02 Asylum Procedures
Immigration Law and Procedure (Gordon, Mailman, Yale-Loehr & Wada) 2 Immigration Law and Procedure § 34,02

PART 5 IMMIGRANTS » CHAPTER 34 Procedures for Refugee Admission, Asylum, Withhelding of/Restriction on
Remaval, and CAT Relief

§ 34,02 Asylum Procedures * The authors thank Ryan Allison, Grace Boyan, Rachel J. Sherman, and Aaron EI
Sabrout for their assistance inupdating various sections of Chapter 34,

Continue on next page


https://advance.lexis.com/api/permalink/6ce21cfb-9023-4981-9b3e-b6969125f2ca/?context=1000516

f( ' LexisNexis’

Federal Judiciary Newsletter

Legal Topic Summaries

Candace Kelly, Regional Solutions Consultant

Did you know that Lexis Advance can help you find seminal cases, define legal terms,
and pinpoint standards of review? Legal Topic Summaries provide you with all of
that and more. Access Legal Topic Summaries to find:

legal definitions by LexisNexis editors,
seminal cases,

elements (if applicable),

statutes and rules,

burden of proof (if applicable), and
Standard of review (if applicable)

https://advance.lexis.com/api/permalink/e51a490a-8af7-452¢c-9311-d3c4a2a89a96/?context=1000516

“Magic Summary! Scope of Protsction
Legal Topic Summaries are in i
the headnotes of acase, inthe =%
‘About This Document” box in : :

T T

acase, and also can be
searched as a standalone
SOU rcel Sarrarsl Cidis [ 10)

Elemants af (1)

Statutes and Rubes [3)

Srandancd of B (1)


https://advance.lexis.com/api/permalink/e51a490a-8af7-452c-9311-d3c4a9a89a96/?context=1000516
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Within Headnotes:

Legal Topic Summaries are within the
topics laid out for each headnote.
How do you know the topic has a
Legal Topic Summary? Simply look for
the orange piece of paper next to that
topic! If there is one, click on the
orange piece of paper and Lexis
Advance will take you directly to the
Legal Topic Summary for that topic.

Within About This
Document:

‘About This Document” is on the
right-hand side of a case. You will see
a section for “Topic Summaries.” Click
on “View Reports” to see the Legal
Topic Summaries within that case.

As a source:

You can also search Legal Topic
Summaries as a source! To see if there
is a Legal Topic Summary for alegal
term, search for the source, “Legal
Topic Summaries” in the search box.
Click on the magnifying glass with the
plus sign to search within that source.
Now you are all set to see if your legal
term has a Legal Topic Summary!
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twa races, and which must always exist 52 long 8% while men are destingurshed from the ether race by coler - has ne tendercy to destroy
the kegal equality of ll,nu races, of recstablsh a state of inveluntary servibude, S More lke Ehis Hesdnote

Shepardae - Narrow i this Headnofe (5)

Constitutional Law > Elsubstantive

VHEW Mg legs topecs

Hied Substantive
By the Fourteenth &

& Process, Citlzenship

el all persoes boem or naturakzed in the Ursted States, and subject to the punsdiction thereol, are made
citipens of the United Btates and of the State whersin they reside; and the States ace forbedden from making o enforcng any Liw whach
shall abridge the prvileges or immunities of citisers: of the United States, or shall deprioe any pericn of ke, libecty or propeny without
due process of lage, or dery 1o any person within their junisdscton the equal protectien of the laws. & Hore ke this Headnote

Shepardios - Mags by this Headnete (13)

Constitutensl L

-
Genvirrenents > [LIP

= Lousl Profection » > Matinal Origin & Bace -

s -

s oA Equal mection, Nationsl Origin & Race

The object of thallfca pdment was undoubtedly to erforce the sbsolute equality of the twa races before the law, but in the

nutuane of chings [l ooy have been etended to sbolish dutircticen. Based upon colon, or to enfarcs sacial, s dstingunhed fram
pobkiical equakitybr a commengbng of the two races upon terms unsatisfactory to either. Laws permitting, and even regueing, their
separation i paces whene they are lable to be brought into contact do not necessanily smply the infenority of either race to the other, and
hirve been generally, if rol univenially, recognised s within the competency of the siate legislatunts in the exercss of e polin powes
S, Mcre kke this Hesdnote

Narrom by this Headogae (19] 92

Shepardae

Congtitutssansl Livw = Egusl P

Govermements = Local Gor

e, 34105 537 | Cort: SapremssCour. | Diskac oy 18,1698 | ctionn

Lexis Advance’
Sewrchior starting i wthin
legal topic l Cases All Jurisdictions/courts ~
Seurces  Legal Tople Summaries i " — Rememier Filters | in Plan
Legal Pheases  begal topic b

gl tople surrararies

Continue on next page



f( ' LexisNexis’

Federal Judiciary Newsletter

ELEVENTH AMENDMENT

Public University as Arm of State

Daniel v. Univ. of Tex. Sw. Med. Ctr.
960 F.3d 253, 2020 U.S. App. LEXIS 17327 (5th Cir. June 2, 2020)

The Fifth Circuit has held that the University of Texas Southwestern Medical Center is an instrumentality of the State
entitled to Eleventh Amendment protection.

Y Background. The defendant, the University of Texas Southwestern Medical Center (UTSMC), is a public
medical institution within the University of Texas (UT) system, and it is the largest medical center in the Dallas
metropolitan area. It comprises a medical school, a graduate school of biomedical sciences, and a school of health
professions. It is also affiliated with several hospitals.

The plaintiff was employed as a registered nurse at one of the affiliate hospitals, Saint Paul University Hospital.
She claimed that the defendant subjected her to continual harassment, discipline, discrimination, retaliation, and
constructive discharge due to her disability.

She filed an action against UTSMC seeking economic and equitable relief for retaliation and discrimination under
the Americans with Disabilities Act.

The district court granted the defendant’s motion to dismiss on the ground that it “is well settled” that UTSMC is
an arm of the State of Texas and therefore entitled to Eleventh Amendment immunity.

Y Not All Units of State Government Are Immunized From Federal Action. The Fifth
Circuit set out the governing proposition that instrumentalities of a state enjoy sovereign immunity. To determine
whether an entity qualifies as an instrumentality of a state subject to sovereign immunity, the Fifth Circuit
employs a six-factor test: (1) whether the state statutes and case law view the agency as an arm of the state, (2)
the source of the entity’s funding, (3) the entity’s degree of local autonomy, (4) whether the entity is concerned
primarily with local as opposed to statewide problems, (5) whether the entity has the authority to sue and be sued
in its own name, and (6) whether the entity has the right to hold and use property [see Clark v. Tarrant County,
Tex., 798 F.2d 736 (5th Cir. 1986)].

The court opined that the second factor is the most important because an underlying goal of the test is to protect
state funding.

VFirst Factor: Statutes and Legal Authorities Favor Treating UTSMC as Arm of

Texas. Texas statutes show that the defendant is part of the UT System, and a “state agency” is defined to
include “a university system or an institution of higher education,” which includes the UTSMC. The Fifth Circuit
has held that public universities are entitled to sovereign immunity as arms of the State, and in several unpub-
lished opinions has held the UT system, including UTSMC, to be instrumentalities of the State of Texas.

Y Second Factor: Judgment Against Defendant Would Interfere With Texas’s

Fiscal Autonomy. The Fifth Circuit evaluated this second “and most significant” factor (the source of the
entity’s funding) by analyzing whether a judgment against the defendant would be paid with state funds. The
court ruled that the plaintiff did not satisfy her burden to demonstrate that UTSMC and not the State will be
responsible for its judgment and debts.

The plaintiff maintained that her employer hospital predominantly relied on private funding, and that UTSMC did
not depend on state funding. She urged the court to infer from this that public funds would not be used to pay a
resulting judgment.
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The court rejected this inference, relying on an earlier case in which the court extended sovereign immunity to a
university that had “substantial unappropriated, separately held, locally generated funds.” The court in that case
stated that the key is whether the use of unappropriated segregated funds to pay a damage award would “inter-
fere with the fiscal autonomy and political sovereignty of Texas.”

The court concluded that a subsequent judgment against UTSMC would interfere with Texas’s fiscal autonomy.

Y Third Factor: Defendant Does Not Operate With Level of Local Autonomy To

Consider It Independent From State. The court determined that UTSMC was not independent of
the State. It rejected the plaintiff’s assertion that the State had minimal involvement in the day-to-day operations
of the defendant. The plaintiff cited the personnel page on UTSMC’s website as showing that it was led by physi-
cians and scientists, with no mention of the Board of Regents, but the court countered by citing statutes that
mandate state oversight and financial regulation.

“Fourth Factor: University’s Statewide Presence Negates Claim That UTSMC Is

Concerned Primarily With Local Problems. The Fifth Circuit was not persuaded by the plain-
tiff’s position that the defendant’s concerns were only local because all of its facilities are in Dallas. Citing prior
precedent, it found that the UT System’s education and research concerns were statewide, and UTSMC, as a part
of the UT System, was not solely concerned with local problems.

Y Fifth Factor: One Factor That Weighs Against Finding That Defendant is Arm

of State. Although the UT System has the statutory authority to sue on behalf of the UTSMC, a number of
cases have found that the UTSMC could be sued on its own behalf. Therefore the Fifth Circuit found this factor to
be the one factor that weighed against a finding of UTSMC to be an arm of the State.

N Sixth Factor: Defendant Does Not Exclusively Manage Use of its Property. The
court also rejected the plaintiff’s assertion that the defendant operated its two hospitals without state control
over its property management. The UT System has statutory authority to utilize eminent domain to acquire or
condemn land on behalf of its components, which the court found to be enough to support a finding under this
factor in favor of sovereign immunity.

N HoIding. The Fifth Circuit held that UTSMC is entitled to Eleventh Amendment protection because five of the
six Clark factors, including the most important source-of-funding factor, supported a finding that it is an instru-
mentality of the State of Texas. The court affirmed the district court’s dismissal for lack of subject matter jurisdic-
tion.

FOREIGN SOVEREIGN IMMUNITIES ACT
Commercial-Activity Exception

Pablo Star Ltd. v. Welsh Gov't
961 F.3d 555, 2020 U.S. App. LEXIS 17936 (2d Cir. June 8, 2020)

The Second Circuit holds that the commercial-activity exception to the Foreign Sovereign Immunities Act applies to
promotion in the United States of tourism to Wales.

N Backgrou nd. The widow of a photographer who took two photographs of the poet Dylan Thomas assigned
the copyrights to the plaintiff, which registered them with the United States Copyright Office.

Before registration of the copyright by the plaintiff, the Welsh Government began using the two photographs to
promote tourism to Wales. One use was in a map and brochure for a “Dylan Thomas Walking Tour of Greenwich
Village, New York.” Another use was on the Welsh Government’s website.
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Following registration of the copyrights, the plaintiff discovered that the Welsh Government was using one of the
photographs without permission and notified it of the unauthorized use, demanding in writing that it cease and
desist from using the photograph. The plaintiff alleged that, despite giving assurances that it would comply, the
Welsh Government continued to use the photograph, providing copies to U.S. media companies for use in articles
about Dylan Thomas that promoted tourism to Wales.

The plaintiff filed a complaint alleging copyright infringement by the Welsh Government. After several years of
“procedural skirmishing not relevant here,” the defendant moved to dismiss, asserting sovereign immunity under
the Foreign Sovereign Immunities Act (FSIA). The district court denied the motion and the defendant filed an
interlocutory appeal.

Y FSIA Provides Sole Basis for Obtaining Jurisdiction Over Foreign State in

Federal Court. The Second Circuit began by setting out the general rule that a federal court lacks subject
matter jurisdiction over a claim against a foreign state unless a specified exception to the FSIA applies.

It was undisputed that the Welsh Government, as a subdivision of the United Kingdom, is a foreign state within
the meaning of the Act, so the defendant met its burden of showing that it was presumptively entitled to immuni-

ty.

The burden then shifted to the plaintiff to show that an enumerated exception to sovereign immunity applied. If
the plaintiff meets its initial burden, the defendant bears the burden of proving by a preponderance of the
evidence that the exception does not apply. “In other words, the ultimate burden of persuasion remains on the
party seeking sovereign immunity.’

The question in this case was whether the commercial-activity exception to the FSIA was applicable. Under the
first clause of the exception (the only clause at issue), sovereign immunity is abrogated in cases in which the action
is based on a commercial activity carried on in the United States by the foreign state.

The court indicated that the term “commercial” is largely undefined, but the activity’s commercial character is to
be determined by the nature of the conduct rather than by its purpose.

YWelsh Government Engaged in Commercial Activity. The court began citing Supreme
Court authority underscoring the distinction between the nature and the purpose of an activity in order to
determine whether it is commercial. The question is not whether the foreign government is acting with a profit
motive, but whether the actions are the type of actions that a private party would engage in “trade and traffic or
commerce.” A foreign state engages in commercial activity “where it exercises only those powers that can also be
exercised by private citizens, as distinct from those powers peculiar to sovereigns.”

Here, the Welsh Government asserted that it was acting to promote Welsh culture and tourism pursuant to its
statutory mandate and thus acting as a sovereign government. But the court determined that “those are the
purposes or reasons for the Welsh Government’s actions, and not what it did to accomplish its goals. The means
by which it pursued its goals was the publication, on-line and in print, of what are essentially advertising materi-
als” The court agreed with the plaintiff and the district court that that is an activity that regularly is performed by
private-sector businesses.

The court went on to say that the broader characterization “promoting tourism” is also a function regularly
undertaken by private entities such as airlines, travel agents, hotels, sponsors of arts festivals, and the like. The
only thing that distinguished the Welsh Government’s actions was the lack of a profit motive, but the court opined
that “the lack of a profit motive is irrelevant to the determination of whether the activity is ‘commercial’ for
purposes of the FSIA”

The court distinguished two cases relied on by the defendant because the plaintiffs’ injuries in those cases were
not based on the purported commercial activity. In this case, the unauthorized use of photographs in promotional
websites and printed materials advertising tourism related to Wales showed that the plaintiff’s alleged injuries
were based directly on the defendant government’s allegedly commercial conduct.
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The court went on to find that “[e]very aspect of the Welsh Government’s conduct that forms the basis of [the
plaintiff’s] claim could have been done by a private party for commercial gain. ... [T]here is nothing quintessential-
ly governmental about using a photograph in a printed brochure or on a web page or distributing the photograph
to newspaper outlets to advertise or promote travel and tourism...”

YWelsh Government’s Conduct Had Substantial Contact With United States. The

court moved on to the second step of the inquiry: whether the commercial activity had substantial contact with
the United States, and determined that the evidence clearly demonstrated that it did.

The district court held that the requirement was satisfied in this case because the Welsh Government played an
active role in New York in developing and distributing promotional materials that included the plaintiff’s photo-
graphs, including contracting with private New York businesses to publish, print, display, and distribute the
materials.

The defendant argued that all of its offices in the United States were located in the United Kingdom’s embassies
and consulates, but the court found that this was beside the point, because the “Welsh Government’s conduct in
New York reached beyond the confines of its consular office.” The court gave several examples: (1) the title of its
New York campaign was “the Welsh in America”; (2) the Government provided a 14-panel exhibition on the
history of Welsh in America for display in American venues; (3) the Government distributed the photograph to
American media companies that printed stories containing one or both photographs in local newspapersin
several cities; and (4) “most persuasively, the Dylan Thomas Walking Tour of Greenwich Village was organized by
New York Fun Tours in cooperation with the Welsh Government, and the Welsh Government provided a map and
brochure for the tour ... that could have been useful only if distributed for use in New York. ... Some or all of
those materials were printed by New York companies under contract with the Welsh Government.”’

N HoIding. The Second Circuit concluded that the lawsuit was based on a commercial activity carried on in the
United States, and it therefore affirmed the district court’s denial of the Welsh Government’s motion to dismiss
on the ground of sovereign immunity.

PRETRIAL CONFERENCES
Amendment of Final Pretrial Order
United States ex rel. Concilio De Salud Integral De Loiza, Inc. v. J.C.

Remodeling, Inc.
962 F.3d 34,2020 U.S. App. LEXIS 18748 (1st Cir. June 15, 2020)

The First Circuit holds that, in the damages context, an amendment to a final pretrial order may be permitted when the
amendment would result in no surprise and is supported by evidence already in the record, but not when it is requested
close to trial and without support in the already-existing record.

Concilio De Salud Integral De Loiza, Inc. (CSILO), a nonprofit organization in Puerto Rico, provided a wide range of
primary healthcare services for the uninsured through the use of federal funds. CSILO received funds from the
American Recovery and Reinvestment Act, to upgrade and maintain its building. CSILO used some of the funds to
repair the roof on its main building. It entered into a contract with defendant J.C. Remodeling (JCR), which offered
a 15-year warranty on its roof waterproofing product called Wetsuit. Under the Construction Contract, CSILO
agreed to pay JCR $135,000 for the waterproofing project.

JCR completed its waterproofing work during the summer of 2010. But by June 2011, the CSILO facilities began
to suffer damage from newly discovered water infiltration. Over the next two to three years, CSILO complained,
orally and in writing, of these leaks to JCR numerous times, but was met with no response. Finally, CSILO filed a
civil action in the First Instance Court of Puerto Rico. That suit prompted JCR to attempt to fix the roof with a
non-Wetsuit product. CSILO later alleged that not only did JCR negligently repair the roof the second time, but it
intentionally substituted another product of inferior quality for the Wetsuit product.



f( " LexisNexis’

Federal Judiciary Newsletter

CSILO had no knowledge of the product substitution until after 2013. According to CSILO, because of the misrep-
resentation, JCR defrauded CSILO and illegally appropriated federal funding, thereby violating the False Claims
Act (FCA). CSILO filed a qui tam action in federal court under the FCA. The United States, as it is entitled under 31
U.S.C. § 3730(b)(2)-(c), declined to intervene. Thereafter, CSILO filed its First Amended Complaint, requesting
damages “in an amount equal to three times the amount of damages that the United States ha[d] sustained
because of [JCR’s] actions, plus a civil penalty of not less than $5,500 and not more than $11,000 for each viola-
tion” of the FCA. JCR denied all allegations.

Inits Initial Disclosures, CSILO stated that “computation of damages was not available as of [that] date,” and the
Joint Pretrial Conference Report contained no mention of anything specific to requested damages, such as a
description, computation, or relevant evidence. More than three years later, and one month before trial, the
district court held its Pretrial Conference, during which the district judge asked CSILO whether it would present
any evidence on damages at trial, given that such relief was not included in the proposed Joint Pretrial Confer-
ence Report. It was then that CSILO moved the court for leave to amend the Pretrial Order to include a discussion
of damages. JCR objected, claiming delay and prejudice, especially in light of the impending trial. The court denied
CSILO’s request, stating:

[JCR] points out that [CSILO] did not include a computation of damages in its Initial Disclosures; and did not
produce any evidence and/or computation of damages during discovery. Moreover, it omitted from the Pretrial
Report any specific request for discrete fraud damages as well as a discussion on the subject. [CSILO] has provid-
ed no compelling reason to justify the omissions. Discovery is no longer available here, to [JCR]’s detriment.
Accordingly, the motion is DENIED.

After a seven-day trial at which CSILO was barred from submitting evidence on damages, the jury found that JCR
had in fact violated the FCA, and the court therefore entered judgment against JCR and imposed on it a $5,500
civil penalty, as required by statute. CSILO appealed, arguing that the district court abused its discretion when it
rejected its request to amend the Pretrial Order to include a discussion of damages. CSILO asserted that JCR
would not have been prejudiced or surprised by the damages amendment because JCR was always aware of the
full contract price, which formed the nucleus of its damages claim: CSILO’s federal complaint requested damages
equal to $405,000 (three times the contract price of $135,000), and the contract itself as well as the contract
price was necessarily discussed multiple times during trial. Therefore, according to CSILO, JCR’s claim of preju-
dice and surprise was disingenuous because JCR never objected to the admission of the contract and its price tag
at any point.

JCR responded that CSILO incorrectly assumed the contract price automatically constituted the baseline damag-
es due under the FCA, even though the FCA does no such thing. Because the parties could not rely on the contract
price for damages, without the benefit of discovery on damages, CSILO’s requested amendment to the Pretrial
Order on the eve of trial would have severely prejudiced and burdened JCR, and therefore the district court was
right to deny CSILO’s request.

Y CSILO Failed to Meet High Standard for Amendment of Final Pretrial Order.

The First Circuit explained that a final pretrial order is intended to control the subsequent course of the action,
and can be modified only to prevent manifest injustice. Issues not included in the final pretrial order are generally
waived. Although the standard for modifying a final pretrial order is high, a court may allow modification of a
pretrial order when there will be little to no “surprise” or prejudice to the opposing party and when it is warranted
to prevent substantial injustice to the moving party. On the flipside, if the party seeking to modify had knowledge
of the reason for modification prior to the pretrial conference, or if the modification would prejudice the opposing
party, then it may not be allowed.

In the damages context, courts have permitted changes to pretrial orders when the amendment would result in
no surprise and it is supported by evidence already in the record. By contrast, when an amendment to a pretrial
order related to damages raises issues too close to trial and without support in the already-existing record, courts
have declined to allow such amendments.
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Examining the substantive law, the First Circuit noted that the FCA does not specify how damages are to be
calculated. The government need only have suffered the damage “because of” the violation of the Act, but no
single rule governs the determination of damages under the Act. Instead, courts should fashion the measure of
damages on a case-by-case basis. In most FCA cases, damages are measured as they would be in any
breach-of-contract case, using a “benefit-of-the-bargain” calculation in which a determination is made of the
difference between the value that the government received and the amount that it paid. Generally, the govern-
ment’s actual damages are equal to the difference between the market value of what it received and retained and
the market value of what it would have had if the goods or services had been of the specified quality.

The court explained that FCA cases in which the entire contract price is awarded as damages relate to contracts
that provided no tangible benefit to the government and the intangible benefit is impossible to calculate. In this
case, JCR fixed the roof—the activity for which funding was approved—albeit in a shoddy manner requiring
subsequent repairs. Thus, this was not a case in which the government received nothing for its funds. Nor was it
clear that the government received something “valueless”: a defectively patched roof on a government-funded
facility, may, nonetheless, have been an improvement over its initial state and further remediated by a method not
yet explored during trial. Without the benefit of evidence of damages in the record, the court could not determine
what value, if any, to ascribe to the work already done on CSILO’s roof. Thus, it was far from clear that CSILO
would be entitled to recover the full price it paid out, particularly since some work was in fact done.

Y Conclusion. Considering the high bar set to amend a final pretrial order, and the lack of record evidence as to
the damages CSILO would have been entitled to under the FCA, the First Circuit found that the district court did
not abuse its discretion when it denied the request to amend the pretrial order. Therefore, the First Circuit
affirmed the district court’s decision.
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