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Moore's Federal Practice®
—TOP THREE HIGHLIGHTS

The following three summaries are this month’s Editor’s Top Picks from the
dozens of decisions added to Moore’s Federal Practice and Procedure.

ARBITRATION

Loss of Right to
Arbitrate Through
Litigation Conduct

Kloosterman
v. Metro. Hosp.

JUDICIAL
ESTOPPEL

State-Law Claims

Retro Metro, LLC
v. City of Jackson

WESTFALL
ACT

No Post-Trial
Substitution

Carroll v. Trump

2025 U.S. App. LEXIS 22072 (6th Cir. Aug. 27, 2025)

The Sixth Circuit holds that if a defendant seeks total victory in court by
moving for dismissal on the merits, and seeks to compel arbitration only after
the court denies the dismissal motion, the defendant is in “default” of the
parties’ arbitration agreement and has lost the right to arbitrate.

JUMP TO SUMMARY

147 F.4th 551, 2025 U.S. App. LEXIS 19982 (5th Cir. Aug. 7, 2025)

The Fifth Circuit holds that although judicial estoppel is generally considered
a matter of federal procedural law, state judicial estoppel principles apply
when nonfederal issues are at stake.

JUMP TO SUMMARY

148 F.4th 110, 2025 U.S. App. LEXIS 20084 (2d Cir. Aug. 8, 2025)

The Second Circuit holds that a post-trial motion to substitute the United
States as a party pursuant to the Westfall Act is untimely; the Attorney
General'’s certification that the defendant was acting within the scope of federal
employment must be filed before trial.

JUMP TO SUMMARY
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Stay in the Know with Practical
Guidance Trackers

By Christine King, Esq.

Need to stay up to date on Regulations, Legislations or Litigation that may impact your work, check out Practical
Guidance Trackers. By going to the Practical Guidance experience on the Lexis+® home page, you can access over

170+ Trackers to keep current on developments in specific legal areas, get real-time updates and stay in the know.

From within Practical Guidance, you can search for a specific tracker in the Search Bar.

Or you can jump into a Practice Area and explore suggested Trackers specific to your work.
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STAY IN THE KNOW WITH PRACTICAL GUIDANCE TRACKERS

If you want to review all the Trackers available, simply click VIEW ALL next to the Tools & Resources section to the

right of the screen and select Trackers.

Once you are viewing all Trackers, you can use our Narrow By filters to find trackers by Jurisdiction, Practice Area

or Industry.

Some popular Trackers you may want to explore are the Presidential Executive Actions Tracker and
Generative Al Federal and State Court Rules Tracker. There are trackers for Federal agencies, Cybersecurity,

Financial services and more.
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STAY IN THE KNOW WITH PRACTICAL GUIDANCE TRACKERS

One of most invaluable features of the tracker is the ability to set an alert to be notified of changes to the

Tracker(s) you are following. To do this simply hit the Alarm Bell Icon at the top middle of the screen.
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STAY IN THE KNOW WITH PRACTICAL GUIDANCE TRACKERS

You can return to your Trackers anytime for the latest information or check for updates on your Tracker alerts by

going to the main Alarm Bell icon at the top right of Lexis+.

Practical Guidance Trackers in Lexis® enable attorneys and agencies to stay informed and quickly adapt their

strategies to evolving legal landscapes, ensuring compliance and effective representation.

If you want to learn more about Trackers or the plethora of Resources in Practical Guidance, reach out to your dedicated

Lexis Solutions Consultant to schedule a session.
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Filter by Agency Decisions Within
the Shepard’'s Citation Service

By Noah Kanary, Esq.

As we near the end of the year, and the colder weather that comes with it, there’s no better time to warm up with
some exciting updates from LexisNexis®. One such update comes in the form of the Agency Decisions Filter that is

now embedded within the flagship Shepard’s® Citation Service on Lexis+.

Just as a little bit of background, the Shepard’s Citation Service has been online since the 1980s, providing even
easier access to attorneys. In 1998, Lexis purchased Shepard’s Citator and the functionality we see today was
added just a year later. Today, Lexis is the exclusive provider of Shepard'’s Citation Services. While other legal research
providers have created alternative citation services, only Shepard’s Citator is grounded in over a century of expertise,

which gives you the confidence and tools you need to ensure that what you are working with is still “good law”.

The Shepard’s Citation Service then continues to advance with the timely updates that you need. One of the most
recent updates comes in the form of a new filter within the full Shepard’s reports. After you open up a Shepard’s

report, you will see all of the available citation references for the material that you are viewing.
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FILTER BY AGENCY DECISIONS WITHIN THE SHEPARD’S® CITATION SERVICE

This is wonderful because the comprehensive nature of the citation resources allows you to dive deep into
ensuring that what you are looking at is “good law”, but it can also be daunting if there are a large number of
resources and you have a limited amount of work time. In a situation like this, Lexis+ has added filters to help you
narrow down and tailor your results to find exactly what you need within your Shepard’s report. The newest such

filter is the Agency Decisions filter.

The Agency Decisions filter, allows you to focus in on agency
citations within your Shepard’s report. You are able to then
apply this filter to narrow down by Federal Executive Agencies,
Federal Independent Agencies, and State Agencies. This will
allow you to optimize your research and get the most out of the

Shepard’s reports that matter most to you. Happy researching!
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ARBITRATION

Loss of Right to Arbitrate Through Litigation Conduct
Kloosterman v. Metro. Hosp.
2025 U.S. App. LEXIS 22072 (6th Cir. Aug. 27, 2025)

The Sixth Circuit holds that if a defendant seeks total victory in court by moving for dismissal on the
merits, and seeks to compel arbitration only after the court denies the dismissal motion, the defendant is in
“default” of the parties’ arbitration agreement and has lost the right to arbitrate.

Background. The plaintiff in this case sued her former employer, a state-affiliated hospital and several hospital
administrators, alleging constitutional claims under 42 U.S.C. § 1983, federal statutory claims under Title VII, and
state-law claims. The defendants moved to dismiss all claims on the merits; the district court granted the motion
in part, dismissing some claims but allowing others to proceed. The parties then conferred to plan for discovery in
the case [see Fed. R. Civ. P. 26(f)], and the district court scheduled a discovery conference.

Around that time—more than a year after commencement of the lawsuit—the defendants for the first time
asserted that the dispute was subject to arbitration, based on an arbitration clause in the plaintiff’s employment
agreement. The district court granted the defendants’ motion to compel arbitration. The plaintiff appealed,
contending that the defendants had lost their right to arbitrate by litigating the dispute in court for a year before
invoking the arbitration right.

Federal Arbitration Act. The Sixth Circuit panel’s analysis began with two provisions of the Federal Arbitration
Act (FAA) that govern how a party may raise an arbitration agreement in federal court. The first provision, 9
U.S.C. § 3, applies to a case already pending in federal court; it gives a defendant the right to seek a stay of the
federal case in favor of arbitration. The second section, 9 U.S.C. § 4, gives a party to an arbitration agreement the
right to “petition” a federal court for an order compelling the other side to arbitrate a dispute. Although § 4 on its
face applies when no federal suit has been commenced, courts have long allowed defendants in a pending federal
case not just to stay the case under § 3, but also to move to compel arbitration under § 4 [see Boykin v. Fam.
Dollar Stores of Mich., LLC, 3 F.4th 832, 836-837 (6th Cir. 2021)].

Section 3 suggests that a party cannot stay a case if the party is in “default” of seeking arbitration. Specifically, it
provides that a court “shall on application of one of the parties stay the trial of the action until such arbitration
has been had in accordance with the terms of the agreement, providing the applicant for the stay is not in
default in proceeding with such arbitration” [9 U.S.C. § 3]. The Sixth Circuit panel emphasized that the statutory
word “default” has a clear legal meaning. A party is in “default” of a duty or promise if the party omits or fails to
fulfill the duty or promise through neglect or otherwise [see BLACK’S LAW DICTIONARY 342 (2d ed. 1910);
WEBSTER’S NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE 686 (2d ed. 1934)]. And

the court found that that meaning fits the context in which § 3 applies. If a defendant litigates in court for a

long enough time before seeking arbitration, the defendant has not lived up to the promise to arbitrate. Such

a defendant has thus committed a “default in proceeding with such arbitration” under that phrase’s normal
meaning [see 9 U.S.C. § 3]. The court pointed out that in an early case it concluded that the defendants were in
default of their arbitration agreement, thus losing their right to arbitrate, because they had litigated the case for
seven years before seeking a stay under § 3 [see Am. Locomotive Co. v. Chemical Research Corp., 171 F.2d 115,
121 (6th Cir. 1948)].

Determining Whether Right to Arbitrate Has Been Lost Through Litigation Conduct—Morgan v. Sundance.
For many years, the Sixth Circuit applied a two-part test to show that a defendant’s choice to litigate in court
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barred the defendant from seeking to arbitrate. First, the defendant’s litigation conduct had to be “completely
inconsistent with any reliance on an arbitration agreement.” Second, the defendant’s conduct had to have caused
actual prejudice to the plaintiff [Solo v. UPS, 947 F.3d 968, 975 (6th Cir. 2020)].

The Sixth Circuit panel in this case noted that the Supreme Court’s recent decision in Morgan v. Sundance,

Inc., called the circuit’s two-part test into doubt. In Morgan, the plaintiff argued that the defendant waived an
arbitration agreement by litigating in court for eight months before seeking to arbitrate, but the Eighth Circuit
rejected the waiver claim because the defendant’s delay had not prejudiced the plaintiff. The Supreme Court
assumed that the courts of appeals had been correctly relying on federal law and using the terminology of waiver
to resolve this timeliness question in the arbitration context. Under those assumptions, the Court held that
because in other contexts the federal law of waiver does not require a showing of prejudice, the FAA does not
allow federal courts to create an arbitration-specific waiver test [Morgan v. Sundance, Inc., 596 U.S. 411, 416-419,
142S.Ct. 1708,212 L. Ed. 2d 753 (2022)].

In a subsequent case, the Sixth Circuit recognized that Morgan had invalidated the “prejudice” element of the
circuit’s two-part test [Schwebke v. United Wholesale Mortg. LLC, 96 F.4th 971, 974 (6th Cir. 2024)]. In that case,
the court of appeals assumed that Morgan left intact the first element—that a defendant took actions “completely
inconsistent” with an intent to arbitrate—because the parties did not dispute that question.

% Defendants’ Litigation Conduct Put Them in “Default” of Arbitration Agreement. The Sixth Circuit concluded
that the defendants’ litigation conduct in this case had resulted in the loss of their right to arbitrate. The court
noted that 9 U.S.C. § 3, the FAA provision authorizing a stay pending arbitration, suggests that a court should
deny a stay if the moving party is in “default,” and § 4 contains no similar language for a request to compel
arbitration. But the court reasoned that it would render § 3’s default limitation meaningless if a party in default
could avoid that limit by moving to compel arbitration rather than to stay the case.

The appellate panel therefore proceeded to the primary question in this appeal, concluding that the defendants’
decision to litigate the case in court before seeking to resolve it in arbitration had put them in “default” of the
arbitration agreement.

The panel explained that Sixth Circuit precedents treat a defendant’s actions as “entirely inconsistent” with
arbitration if the defendant first seeks “an immediate and total victory” in court through a motion to dismiss for
failure to state a claim [see Fed. R. Civ. P. 12(b)(6)] and then moves to arbitrate only after the court rejects this
initial attempt to end the dispute [see Solo v. United Parcel Serv. Co., 947 F.3d 968, 975 (6th Cir. 2020)]. A party
that seeks this type of judicial win on the merits is in “default” of an arbitration agreement because the party has
failed to observe its contractual promise to arbitrate the merits. “After all, if the defendant wins this motion, it
will forgo arbitration altogether. And defendants may not ‘play heads | win, tails you lose’ by keeping arbitration
in reserve just in case a court does not reject the entire case at the start”

The Sixth Circuit panel found “overwhelming circuit precedent” supporting this view [see, e.g., White v. Samsung
Elecs. Am., Inc., 61 F.4th 334, 340 (3d Cir. 2023) (defendant lost right to arbitrate when it sought to enforce
that right only after judicial decisions on its motions to dismiss made clear that further litigation would be
required and that it could not win on pleadings); Smith v. GC Servs. Ltd. P’ship, 907 F.3d 495, 501 (7th Cir.

2018) (defendants lost right to arbitrate because they sought arbitration only after losing motion to dismiss);
Parker v. Kearney Sch. Dist., 130 F.4th 649, 654-655 (8th Cir. 2025) (defendants lost right to arbitrate by filing
unsuccessful motions to dismiss and for summary judgment before attempting to enforce arbitration right)].
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The Sixth Circuit panel acknowledged that whether a party has acted inconsistently with the right to arbitrate
turns on the totality of the circumstances in a given case. But the court explained that its precedents have made
that point to clarify that a defendant can relinquish the right to arbitrate even if (unlike in the present case) it
never files a dispositive motion that affirmatively seeks a decision on the merits from the court [see Schwebke
v. United Wholesale Mortg. LLC, 96 F.4th 971, 976 (6th Cir. 2024)]. “Our case-by-case reasoning thus has
recognized the importance of that affirmative request to the question whether the defendant lost the right to
arbitrate” Moreover, in this case the defendants pointed to no other case-specific conduct that would suggest
they had preserved the right to arbitrate.

% Disposition. Because the defendants lost the right to arbitrate by seeking dismissal of all of the plaintiff’s claims
on the merits, the Sixth Circuit reversed the district court’s order compelling arbitration and remanded the case.
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JUDICIAL ESTOPPEL

State-Law Claims
Retro Metro, LLC v. City of Jackson
147 F4th 551, 2025 U.S. App. LEXIS 19982 (5th Cir. Aug. 7, 2025)

The Fifth Circuit holds that although judicial estoppel is generally considered a matter of federal procedural
law, state judicial estoppel principles apply when nonfederal issues are at stake.

% Background. In 2011, the defendant in this case, the City of Jackson, Mississippi, leased a commercial property
from the plaintiff, a limited liability company. The lease has been the subject of several lawsuits over the years. In
a 2016 breach-of-contract lawsuit in state court, the City’s answer to the complaint admitted that it entered into
the lease in 2011. That litigation ultimately settled.

In 2023, the plaintiff again sued the City in state court, seeking specific performance of the lease. The City again
admitted in its answer that it had entered the lease, and it asserted a counterclaim for breach of the lease.

Later in 2023, the City Council authorized the mayor to terminate the lease. This prompted the plaintiff to file
the present action in federal district court against the City and local officials, alleging constitutional violations,
breach of contract, and racial discrimination in violation of Title VIl of the Civil Rights Act of 1964. The district
court granted the City’s motion for summary judgment and dismissed all claims against the individual defendants.
In arriving at its decision, the district court concluded, among other things, that the lease was not a valid contract.
Specifically, the court found that the lease did not satisfy Mississippi’s “minutes rule,” which provides that public
boards speak only through their meeting minutes, so that the lease was not valid because it was not recorded in

the City Council’s meeting minutes.

The plaintiff appealed, challenging only the summary-judgment ruling on the breach-of-contract claim against
the City. The Fifth Circuit panel concluded that the district court was correct in determining that the minutes
rule was not satisfied in this case. That is, the City Council’s minutes were insufficient to establish that the lease
was a valid contract.

% Judicial Estoppel—Choice of Law. Another argument presented by the plaintiff on appeal was that even if the
minutes rule was not satisfied, the doctrine of judicial estoppel barred the City from contending that the lease
was invalid, because that contention was inconsistent with the City’s position in previous lawsuits. Because
contract validity was a matter of state law, and because both Mississippi and federal law recognize judicial
estoppel, the Fifth Circuit panel had to determine which law applied.

The court of appeals noted that in adjudicating a state-law claim, it applies state substantive law and federal
procedural law, but the line between procedural and substantive law can be “hazy” [see Erie R.R. Co. v. Tompkins,
304 U.S.64,92,58S.Ct. 817,82 L. Ed. 1188 (1938)]. In determining which side of the line a particular issue falls
on, the court keeps in mind the goals of discouraging forum shopping and avoiding the inequitable administration
of laws [see Hall v. GE Plastic Pac. PTE, Ltd., 327 F.3d 391, 395 (5th Cir. 2003)]. Specifically regarding judicial
estoppel, the court observed that many courts have applied either federal or state law without analysis. But most
courts have concluded that federal law should apply, because a federal court should have the ability to protect
itself from manipulation as a matter of federal procedure. And the Fifth Circuit generally considers judicial
estoppel a matter of federal procedure [see Hall v. GE Plastic Pac. PTE, Ltd., 327 F.3d 391, 395 (5th Cir. 2003)].
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However, the Fifth Circuit will apply state judicial estoppel when nonfederal issues are at stake [see Cont’l Cas.
Co. v. McAllen Indep. Sch. Dist., 850 F.2d 1044, 1046 n.2 (5th Cir. 1988)]. Nonfederal issues are not at stake, for
example, if (1) the application of federal judicial estoppel is not outcome-determinative, and therefore does not
encourage forum shopping, and (2) all relevant lawsuits were in federal court, such that it is the federal court that
is subject to manipulation and in need of protection [see Hall v. GE Plastic Pac. PTE, Ltd., 327 F.3d 391, 395-396
(5th Cir. 2003)].

In the present case, the Fifth Circuit found that distinctly nonfederal issues were at stake, for three reasons.
First, the City argued that substantive Mississippi law did not permit judicial estoppel to override the minutes
rule. Applying judicial estoppel as a matter of federal procedure could therefore enable the enforcement of a
contract in federal court that could never be enforced in state court. Second, the other lawsuits between the
parties occurred entirely in state court. And third, this was a dispute between two Mississippi parties regarding
a state-law claim; it was subject to federal jurisdiction only because the plaintiff initially also pursued related
federal claims. Under these circumstances, the risks of inequitably administering justice and encouraging forum
shopping were much greater than the risk that the federal court would be manipulated. The court of appeals
therefore applied Mississippi judicial estoppel.

% Conclusion and Disposition. Applying Mississippi’s judicial estoppel doctrine, the court of appeals concluded
that the doctrine did not apply in this case. The elements of Mississippi judicial estoppel are (1) an asserted legal
position inconsistent with one previously taken during litigation, (2) a court’s acceptance of the previous position,
and (3) no inadvertence in taking the inconsistent position. However, after examining Mississippi Supreme Court
precedent, the court of appeals concluded that the state’s highest court would most likely hold that judicial
estoppel cannot cure a failure to comply with the minutes rule. Accordingly, because the plaintiff could not
establish the validity of the lease, the Fifth Circuit affirmed the district court’s summary judgment in favor
of the City.
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WESTFALL ACT

No Post-Trial Substitution
Carroll v. Trump
148 F.4th 110, 2025 U.S. App. LEXIS 20084 (2d Cir. Aug. 8, 2025)

The Second Circuit holds that a post-trial motion to substitute the United States as a party pursuant to
the Westfall Act is untimely; the Attorney General’s certification that the defendant was acting within
the scope of federal employment must be filed before trial.

% Background. On November 4, 2019, the plaintiff filed this action in New York state court, asserting a single count
of defamation per se against Donald Trump in his individual capacity, based on statements he made in June 2019
during his first term as President of the United States. In September 2020, then-Attorney General Barr certified
that Trump had been acting within the scope of his employment when he made the statements, removed the case
to the U.S. District Court, and filed a motion pursuant to the Westfall Act seeking to substitute the United States
as the defendant [see 28 U.S.C. § 2679(d)(2)].

Under the Act, certification is conclusive for purposes of removal to federal court, but the question of
substitution is subject to judicial review. After its review, the district court denied the motion to substitute [see
Carroll v. Trump, 498 F. Supp. 3d 422, 430 (S.D.N.Y. 2020)].

Defendant Trump filed an interlocutory appeal from that ruling, and on September 27, 2022, a divided panel of
the Second Circuit (1) reversed the district court’s finding that Trump was not an employee of the government
under the Westfall Act, (2) vacated the district court’s determination that Trump was not acting within the scope
of his employment when he made the statements at issue, and (3) certified the scope-of-employment question to
the D.C. Court of Appeals [see Carroll v. Trump, 49 F.4th 759,761,770, 781 (2d Cir. 2022)].

On April 13,2023, the D.C. Court of Appeals clarified the scope of the doctrine of respondeat superior under
District of Columbia law, but declined to resolve the ultimate question of whether Trump was acting within the
scope of his employment when he made the statements that formed the basis of the plaintiff’s defamation claim.
The Second Circuit remanded the matter to the district court with instructions for it to apply the clarified District
of Columbia law to the facts of this case [see Carroll v. Trump, 66 F.4th 91, 94 (2d Cir. 2023) (per curiam)].

On remand, the government filed a letter contending that the prior certification and motion to substitute were
overtaken by events, and that the Attorney General should be given the opportunity to decide anew whether to
certify that Trump was acting within the scope of his office when he made the statements at issue in the case.
The district court granted this request, ruling that any further submission by the United States or the defendant
regarding substituting the United States for the defendant must be served and filed no later than July 13, 2023.

OnJuly 11, 2023, the government notified the district court that in light of the D.C. Court of Appeals’ clarification
of the standard for respondeat superior liability, as well as new factual developments, it declined to certify

under the Westfall Act that Trump was acting within the scope of his office and employment when he made the
statements that formed the basis of the defamation claims.

No further action was taken by Trump or the government regarding Westfall Act substitution before the
case proceeded to trial, and in January 2024 the jury rendered a verdict of $83.3 million in the plaintiff’s
favor. Trump appealed.
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On January 20, 2025, Trump was sworn into office for his second term as President. On April 11, 2025, when
Trump had been President for nearly three months and the appeal had been fully briefed, he and the government
jointly moved in the Second Circuit to substitute the United States as a party under the Westfall Act.

On June 18,2025, in advance of oral argument, the Second Circuit issued an order denying the motion, and
indicated that it would subsequently issue an opinion detailing its reasoning.

This opinion was issued to explain the basis for that decision. In a footnote, the Second Circuit noted that it is
common practice for it to resolve a pending motion and later issue an opinion expounding on its reasoning [see
Hassounv. Searls, 976 F.3d 121, 129 & n.4 (2d Cir. 2020) (collecting cases)].

% Westfall Act Does Not Allow Certification After Trial. The Second Circuit examined the text and purpose of the
Westfall Act and concluded that the Act does not permit certification on appeal after trial.

The court noted that, in certain circumstances, the Act permits the United States to be substituted as a party in a
lawsuit against a federal employee alleging that the employee committed tortious conduct in the course of his or her
employment. Substituting the United States for the defendant makes the action against the United States under the
Federal Tort Claims Act (FTCA) the exclusive means of recovery for the injured individual in tort. For actions initiated in
state court, the Act provides for removal of the action to federal court [see 28 U.S.C. § 2679(d)].

The Westfall Act provides for certification by the Attorney General that the defendant employee was acting
within the scope of his or her office at the time of the incident out of which the claim arose [see 28 U.S.C. § 2679(d)
(1), (2)]. Certification by the Attorney General does not establish that the substitution of the United States was
correct, however, and it remains for the court to determine whether the scope-of-employment certification was
correct.

In the event that the Attorney General refuses to certify scope of office or employment, the Act allows the
employee to petition the court to find and certify that the employee was acting within the scope of his office or
employment [see 28 U.S.C. § 2679(d)(3)].

The Second Circuit emphasized that the relevant provision of the Westfall Act, 28 U.S.C. § 2679(d)(2), which
applies to actions commenced in state court and certified by the Attorney General, contains a timing restriction,
providing for removal “at any time before trial by the Attorney General”

The court found that the plain language of the statute, specifically the “before trial” language in § 2679(d)(2),
places a timing restriction on both the certification by the Attorney General and the removal of the suit from
state court to federal court. The court reasoned that “it is the certification itself that prompts the removal in the
first instance. Without certification, there is no removal. ... It is undisputed and indisputable that removal must
be accomplished before trial; as such, the certification must be made before trial, too.”

Moreover, the Second Circuit concluded that even if the Attorney General’s 2023 rescission of certification
meant that § 2679(d)(2) did not apply, it would be untimely under § 2679(d)(3) for Trump to petition the court
of appeals to find and certify that he was acting within the scope of office. Section 2679(d)(3) allows a petition
for certification at any time before trial and does not distinguish between suits filed originally in state court
or in federal court. “Thus, regardless of whether an employee is sued in federal or state court and petitions for
substitution pursuant to § 2679(d)(3), he must do so before trial.”
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The Second Circuit opined that the role and purpose of the Westfall Act also “compellingly support” its conclusion
that substitution motions must be made before trial. FTCA cases are subject to bench trials, and therefore
invocation of the Westfall Act supplants the jury. “Supplanting the jury as factfinder has little utility in a case, like
this one, that has already been tried to a jury.” Moreover, the purpose of the Act is in the nature of an immunity
from suit, as it relieves covered employees from the cost and effort of defending the lawsuit. The Supreme Court
has instructed that immunity-related issues should be decided at the earliest opportunity [see Osborn v. Haley,
549 U.S.225,253,127S.Ct. 881,166 L. Ed. 2d 819 (2007)].

The court looked to its prior precedent involving 42 U.S.C. § 233(c), a related statutory provision with
substantially similar language. Section 233(c) applies to federally funded public health centers, and the Second
Circuit had held that the plain text of the statute required that the Attorney General’s certification that the
defendant was acting in the scope of his or her employment must occur before trial [see Celestine v. Mount
Vernon Neighborhood Health Ctr., 403 F.3d 76, 80-82 (2d Cir. 2005)].

The Second Circuit also observed that decisions from other circuits required certification before trial.

The court concluded that “a motion for substitution pursuant to § 2679(d)(2) or (d)(3) must be made before trial.
The motion to substitute here, filed after entry of a verdict at trial and during the pendency of the appeal, is
therefore statutorily barred.”

% Movants Waived Their Rights to Move for Substitution. The Second Circuit found that in 2023, when the
government declined to certify under the Westfall Act, Trump’s failure to timely petition the district court to
certify pursuant to subsection (d)(3) waived his rights to move for substitution.

The court noted that waiver occurs when a litigant intentionally relinquishes a known right, and the district court
expressly provided both Trump and the government with an opportunity to make further submissions on the
issue of Westfall Act substitution by July 13, 2023. The Attorney General declined to certify on July 11, 2023, and
Trump could have moved for court certification under § 2679(d)(3) but he declined to do so. “Indeed, at no time
after the remand did Trump file anything regarding substitution in the district court. By declining to seek such
relief, Trump waived his right to now bring this motion”

The Second Circuit added that the government waived its right to bring this motion “and its belated
recertification.” When certification arose again in 2023 because of clarification of the respondeat superior
standard by the D.C. Court of Appeals, the government determined that certification was not appropriate. “[O]ur
law of waiver does not permit a party to withdraw an objection in the district court and then attempt to reassert
that objection on appeal, with the benefit of hindsight.”

In a footnote, the court opined that “permitting the extremely belated motion to substitute would result in
manifest injustice to Carroll, while finding it waived wreaks no such injustice to Trump. Trump has vigorously
litigated this action without substitution through able counsel of his choosing. Requiring him to remain in the case
at this late stage does no injustice.”

% Denial of Motion as Untimely Was Matter of Fairness. The court concluded by emphasizing that the case had
been extensively litigated for more than five years through multiple courts. Liability was determined at the
summary judgment stage, the matter then proceeded to a jury trial on the issue of damages, and the jury returned
a verdict of $83.3 million in favor of the plaintiff. “The practical impact of permitting the Movants’ untimely
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motion to substitute would be to unwind those five years of litigation and a duly-rendered jury verdict, and,
potentially, to deprive [the plaintiff] of any opportunity to pursue her claims.”

The Second Circuit reiterated that substituting the United States in place of Trump would mean the failure of the
plaintiff’s defamation lawsuit. This is because a successful motion to substitute would result in the matter being

governed by the FTCA, and the FTCA expressly does not waive sovereign immunity for the tort of defamation [see 28
U.S.C.§2680(h)].
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