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HOW THE NIGERIAN BAR ASSOCIATION PROMOTES AND DEFENDS THE RULE OF LAW IN NIGERIA

Olisa Agbakoba OON, SAN

A.
THE CONTEXT

The Nigerian Bar Association (NBA) has a membership of just under 100,000, with 88 branches in 36 states of Nigeria. The NBA is one of Africa’s largest professional associations, and uses its “weight” to promote and defend the Rule of Law in Nigeria. In practice however, the NBA’s work is very daunting and challenging. The NBA has a most solemn duty to uphold the Rule of Law as prescribed by our rules of professional conduct. Rule 1 of the 2007 Rules states in part that “a Lawyer shall uphold and observe the Rule of Law, promote and foster the cause of justice…” This is the NBA’s guiding philosophy: hence our motto “Promoting the Rule of Law”, which reminds us of this important duty.

The political context in Nigeria makes it difficult to promote and defend the Rule of Law. Nigeria became independent in 1960, 48 years ago. Military dictatorship took up 29 years. The other 19 years were covered by extremely weak civil democracy.  3 out of 13 leaders from independence to date were killed in office.  19 years of civil democracy has been characterised by illiberal democracy.  Democracy in Nigeria has no Rule of Law content. The Constitution is largely ignored and many democracy scholars view Nigeria as extremely fragile and weak.  The Nigerian state is semi-authoritarian.  Nigeria’s latest experience of democratic government since our last cycle that started on 29 May 1999 has continued to present unique challenges and profound strains. A key impediment to democratic consolidation is the electoral process which has continued to impede the emergence of liberal democracy with open political competition.  This is the context in which the NBA works.

It was no surprise that the 2007 Brookings Report classified Nigeria as “critically weak”.  The key challenges are weak or mock national institutions. The NBA has set up a “Rule of Law Initiative” to drive a comprehensive process that will hopefully lead to institutional change and reforms.  Let me describe some of Nigeria’s political background and then describe our work at the NBA. 

B.
CHALLENGES DURING MILITARY RULE

On 15 January 1966, just six years after independence, Nigeria’s democratic government was overthrown in a coup detat. Military rule started. The civilian response to the coup was unclear. Initially, the coup was viewed as welcome relief from a corrupt democratic government, but with the benefit of hindsight I think this was a mistake.  

The soldiers were allowed to consolidate with grave consequences for the development of the Rule of Law. Not surprisingly, matters soon degenerated into civil war that ended in 1970.  Government by the military on ‘behalf’ of the people was by fiat, as stated in the fundamental law-styled Federal Military Government (Supremacy and Enforcement of Powers) Decree.  An early test of the Rule of Law was whether military governments derived legitimacy and power from the Constitution. The Supreme Court ruled that military governments derived authority from the Constitution.  However, this was immediately rejected by the Military. The enactment of the Supremacy and Enforcement of Powers Decree made this very clear.  At this point all pretensions about the Rule of Law were abandoned.

Promotion and defence of the Rule of Law in the late 1960’s and early 1970’s was sparing and un-coordinated.  Indeed it was the students’ union movement, with their rallies, that largely defended the Rule of Law.  Successive military leaders from 1970 to the late 1990s crushed opposition. Ken Saro Wiwa was executed and M.K.O. Abiola’s presidential victory cancelled.  Military leaders were the “confirming authority” of decisions of their judicial tribunals. Respite finally came with the sudden death of General Sani Abacha and the return to civilian democracy on 29 May 1999.

C.
CHALLENGES DURING CIVIL RULE

It must not be assumed that civil rule has meant that the Rule of Law is supreme.  The transition from military dictatorship to civil democracy presented its own challenges.  The first challenge was the notion of an imperial presidency that had little regard for the constitution. I refer here to General or Chief Olusegun Obasanjo.  In fairness to him, he had good ideas but had disdain for the Rule of Law and constitutionalism.  At the end of the two term limit set by the Constitution, he even wanted to wangle a third, but he failed.  His eight years was characterised by electoral fraud, impunity, disrespect for court decisions, abuse of Human Rights etc.  

The Federal Government played a domineering role and usurped the legislative competence of the 36 state governments. Although democratically elected as President, Chief Obasanjo presented himself in good military tradition as a General that accepted no opposition and took no prisoners. The Nigerian state almost fell apart and came short of being described as a failed state.  At the end of General Obasanjo’s 8 years, it became very clear that something dramatic was needed to defend the Rule of Law.

Lawyers’ Court Boycott of 2006

We have the Senate to thank for stopping Obasanjo’s third-term ambition by voting down the proposal to extend his tenure at the National Assembly. In the closing days of the Obasanjo administration, the Federal Government frequently disregarded decisions of the Supreme Court. In particular, it disregarded rulings relating to the qualification of candidates for the 2007 general elections and the impeachment of opposition governors. The Electoral Commission hand-picked those in the good books of the ruling party to run for political office, and excluded opposition candidates.  The courts were flooded with cases. Rulings were handed down but not enforced. This was the context that led the NBA to call a nationwide boycott of lawyers on 13-14 March 2006, to support the important work of the courts in exposing the unconstitutional behaviour of the Federal Government.  I personally feel that the impact of the boycott energised the Judiciary.  The court boycott was a huge success. All courts in Nigeria were deserted as lawyers downed their wigs & gowns.  The Government then agreed (at any rate pretended) to comply with court rulings.  The Government also assured future compliance with court decisions. Regrettably, the Government has not fully kept its word.  

However, it is to the credit of the Government of the time that key judgments of the Supreme Court in respect of unconstitutional removal of state governors were obeyed. The position of the NBA encouraged judicial activism. The Supreme Court did its best to see that the space was kept open to all who sought political office at the 2007 elections.  For example, the exclusion of Vice President Atiku as presidential candidate by the Electoral Commission, acting on the instigation of the Federal Government, was overturned by the Supreme Court.  Moreover, following intense pressure by the NBA, the judgment of the Supreme Court was complied with.  It is generally accepted that the active role of legal and judicial institutions in respect of the 2007 general elections saved the country from major political crisis. No surprise that the Supreme Court received the “person of the year” prize of 2007. 

More Challenges 

The new Nigerian President committed himself to the promotion of the Rule of Law at our Annual Bar Conference in 2007 (the first ever attended by a sitting Nigerian President).  The Attorney General of the Federation also accepted our invitation to launch a Rule of Law initiative. This development is very welcome but challenges remain.  There is a growing public perception that the Rule of Law initiative is more form than substance.  So we are working very hard to give content to the Rule of Law initiative so that it is not just a slogan. We have drawn up diverse programmes in this respect.

D.
RULE OF LAW COMPONENTS

Constitutional Amendment 

Everybody agrees that there is profound trouble with our Constitution.  Being a diverse country we are still searching for the right balance of federalism.  Much of Nigeria’s political instability can be traced to an unacceptable Constitution.  This has huge implications on the Rule of Law.  The present Government wants to begin a debate on a new Constitution.  The NBA has presented a memorandum proposing strengthening of critical Institutions Consolidating Democracy and critical Institutions Administering Federalism. These include the Independent National Electoral Commission (INEC), the Police, the Public Complaints Commission, the National Judicial Council, the Office of the Attorney General, the Economic and Financial Crimes Commission, the Federal Character Commission, the Council of States etc. The memorandum also proposes a supremacy clause embedded in the Constitution to promote the Rule of Law.   The Senate side of the National Assembly has indicated an interest to work with the NBA.  

Electoral Reform 

This is another very important element relating to the Rule of Law.  Democracy is validated by credible elections and at this time Nigeria does not have a credible process, as confirmed by the Nigerian President himself. The NBA is pushing for a complete overhaul of the election management process and has inaugurated a study group. The President recently inaugurated an Electoral Reform Committee (ERC) to study and make recommendations for reform. The President appointed me to this Committee. In a memorandum to the Electoral Reform Committee entitled “Reflections on the Linkages between Electoral Reform and Constitutional Structure”, the NBA called attention to the urgency of electoral reforms.  The NBA looks forward to the outcome of the work of the Electoral Reforms Committee.

The NBA constituted a Multi-Sector Working Group on Electoral Reform which is comprised of professionals and experts. This group will review our Strategic Paper on Electoral Reform, incorporate new views and recommendations from further consultations and prepare a blueprint. The outcome will be presented to the National Assembly. 

Justice Sector Reform 

This is yet another important element of our Rule of Law initiative.  High on the list of justice sector reforms is the issue of obedience to court orders.  Obedience to court orders is the underlying conceptual foundation of a Rule of Law culture.  The courts system needs to be independent, accountable, efficient, impartial, accessible, affordable and credible. The NBA is promoting the structural strengthening of key institutions of the justice system. The other issue is about safety and security. This requires a well-equipped, efficient and professional police department. 

The NBA is working to institutionalise obedience to court orders by initiating a review of the Sheriffs and Civil Process Act.  It is especially aiming to dispense with the requirement of the prior approval of the Attorney-General for execution of judgments against the Government. We are also working on a Judgment Depository – judgments against the government will be registered at the depository to monitor compliance.

The NBA is reviewing the Fundamental Rights Enforcement Procedure Rules (FREPR). We are also pushing the passing of crucial Justice Sector Reform Bills to strengthen the court system and other justice sector institutions and provide easy access to justice. They include the Criminal Justice Administration Bill, Administration of Justice Commission Bill, Legal Aid Council (Amendment) Bill, National Human Rights Commission (Amendment) Bill, Community Service Bill, Victims of Crime (Remedies) Bill, Prison (Amendment) Bill, Police (Amendment) Bill, Legal Practitioners (Amendment) Bill etc. We also have an advocacy program against the “Holding Charge”, which is a charge that enables the State to remand “persons suspected” of a n offence without a formal charge or without trial. 

The NBA has introduced a program for Improved Legal Education and Continuing Legal Education. The program is a mandatory requirement for legal practitioners. We are also pushing for the take-off of the Administration of Justice Commission (AJC) established under the Administration of Justice Commission Act of 1991. The Commission is charged with supervising and monitoring the activities of key institutions of the justice sector.  The NBA is working on legal issues related to economic reform; in particular removal of constraints to doing business in Nigeria. The NBA is also working to create an overarching legal infrastructure to promote a vibrant and competitive private sector. One key action is the proposed Competition Bill.

The anti-corruption project is a key component of the Rule of Law initiative. Corruption has been identified as the greatest obstacle to national development so we are working to develop a strong legal framework to support the war on corruption. The NBA is promoting new anti-corruption agencies under the Proceeds of Crime Bill.  These agencies will work in the fields of investigation, prosecution and recovery of assets. 

The NBA has published a book entitled ‘Controlling Endemic Corruption in Nigeria’. We are also planning a major international conference to identify key actions necessary to eradicate corruption in Nigeria.    

E.
REGIONAL MECHANISMS

The NBA also uses regional mechanisms to promote and defend the Rule of Law in Africa.  The NBA has filed an action to challenge unlawful detention (widely used by the police to extort money) in the African Court. The NBA has observer status with the African Human Rights Commission (AHRC). We are now working on a proposal to call on the African Commission to adopt a resolution reiterating the importance of Human Rights education in schools. We are also utilising the ECOWAS Protocol and the ECOWAS Court at the sub-regional level in West-Africa.

The NBA is promoting the ratification and domestication of the new African Charter on Democracy, Elections and Good Governance. Fifteen states have signed the charter. No state has ratified. The NBA is pushing for the ratification and domestication of the Charter in Nigeria and West-Africa sub region. 

F.
CONCLUSION

The promotion and defence of the Rule of Law is a process. We will stay with this process. As stated earlier, the Brookings Report classified Nigeria as “critically weak”. Out of 141 countries reviewed, Nigeria ranked 28th. Four indices were used to assess performance: economic, politics, security and social welfare. A critically weak state lacks the essential capacity or will to fulfill a number of critical government responsibilities. In our case, the Nigerian Government lacks the will or capacity to maintain legitimate, transparent and accountable institutions.  The Federal Government has committed to turn things round.  We will continue to challenge them, and remind the Nigerian president and the Attorney General of the Federation of their commitments.  We will continue to ask some practical questions so that the Rule of Law has meaning and content for all Nigerians.  

The NBA is looked upon to ‘do something’. Our task is a huge one.  I can report that the NBA is seen as a leading defender of the Rule of Law.  We salute the resilience of Nigerians and thank the IBA family for this opportunity to share experiences and look forward to its continued interest in our work. 
11

