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WonKERs' Corwgxs,lrrolr Appnu,s Bo.ARo

Suro oF Cer,nonm,l,

DIANE GARIBAY{MENEZ

Applicant,

vs.

S4NTA BARB_ARA MEDICAL FOUNDATION
CLINIC; ZURICH AMERICAN INSURAN.E:.

Defendants.

Applicant, Diane Garibay-Jimenez, seeks reconsideration or, altematively, removal of this matter,
to review the Expedited Findings of Fact and order, issued February il, 2015, in which a workers,
compensation administrative law judge (wcJ) denied applicant's petition appealing the decision of the
Administrative Director upholding the Independent Medical Review (IMR) determination which
sustained a utilization Review (uR) denial of recommended surgical treatnent in the form of left ulnar
nerve decompression' The wcJ held that applicant failed to establish a statutory basis for her appeal and
that applicant neglected to provide the Agreed Medical Examiner (AME) reports in response to the IMR

'cqucsl 
for nredical 

'ecot 
ds Thc wclJ furthcl hcid thar i1 rvould bc unreasonablc 10 requirc defc:rdanl lo

pav fbi or additio;ral l\4ll dctcr.nr inatjon.

Alllllicanl conlcsl-\ ll.)(l \\/('.1's <lccjsion rrpholcling thr: lN.lll <lc1c;.1rirralion. conlcn(jjrg thc
drlli:rldlItlt1lli]r:dloltlct.titsrlbIigltiitlnio1rt.ilt'it1tlllJlo1'a1l1lJit:ilnt.stllt,tiitllt|f|('oI(lS1(lj\'l]i,jrltllritijn

rleu'ly dcvclopcd tcccuds pct'tilrcul to thc rcqucst fol aull]orjzaliorr, ar.rd lhc wcJ err.ed in linding i1 rvas

applicant's failure to provide medical records that led to the unfavorable IMR determination.

As of the date of this opinion, no Answer to applicant,s petition has been fired. The wcJ has
prepared a Report and Recommendation on Petition for Reconsideration recommending that applicant,s
petition be denied.

Case No. ADJ6SS2734
(Oxnard District Office)

"ff$*t,iff"H$.
^B.P"Rtli'8#T8R.

For the reasons set forth below, we will grant reconsideration to rescind the Expcdited Findings
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of Fact and Order, find defendant failed to comply with Labor Code

matter for a new IMR application.

I.

Applicant sustained an admitted industrial cumulative trauma

elbows over the period September 5, 2001 tlTough October 10,

Santa Barbara Medical Foundation Clinic.

Applicant appealed the December 12,2014IMR Detemination on January g, 2015, conrending

that pursuant to Labor code section 4610(hX1), the determination was the result of a plainly enoneous

expr€ss or implied finding of fact, which mistake of fact is a matter of ordinary knowledge based on the

information submitted for review pursuant to section 4610.5, and not a matter subject to expert opinion.

The enor cited by applicant was the failure of both the uR and IMR physicians to review the

report of the AMEs who recommended the left ulnar nerve decompression and post-operative physical

therapy. Applicant stated:

uR and IMR both.failed to review the agreed medicar evaruators reDorr
along with the physicians lepqrt from Dr. Fiecker rhaiiiiprijnJi i..i"i",
appticant,s surgery per ACOEM. Furthermore, Dr. Rudi;;; f;;iif" fi"p-rocedure he wants to perform and this too was disregarded tt'0i;;IMR.

Applicant requested that the IMR Final Determinalion be vacated and the matter remanded.

ln its pclition, applicant asscls thal Maxinrus upheld thc UR Non-Ce rtifi calion. bascd upon the

llllscllcc o1'an itldt:pcnclcttl cvaltnliorr o1'clcclr'ocliagnt)sli(: s1r.r(lias pcrfor.mcd on .luDc .']. 201.{. and a

1iii]utc1os1lcci1\'thc1ct.hniqttc1o1l.il]lsi]OSiliO]lol.1hcnct.r't'',,\1lp|ican11ilr.1ht:asscl1s

jll|ot.tllitIjottrtltsl.i.t.t'ir't.tIJl.rlIll]\'JJitlllNor.cnlllt.l..']'2()]]'ltrlllllIt]c1i:llt]l

cxisling records as u,crr as a supprencDlar rcporl by rhc rcconrurcnding surgeon, Dr. Ituth, which
provided new information regarding the request for surgery and further supported the medical necessity

of the recommended treatment.

An expedited hearing was held on January 27, 2015, on applicant,s appeal

Determination to the Administrative Director, based on the absence of an indication

Determination that the AME report had been reviewed or discussed.

section 4610.5(l), and retum this

injury to her cervical spine

2005, while employed by

of an IMR

in the IMR

and

the

JIMENEZ, Diane Garibay
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The Minutes of Hearing from the expedited hearing do not show that any evidence was submitted

into the record.

u.

The WCJ concluded that it was applicant's failure to timely forward the medical records that

prevented the IMR reviewer from considering the AME reports, such tJlat any error on the part of IMR

was seltinflicted by applicant. The WCJ concluded that since the error was caused by applicant's

oversight and inadvertence, it would be unreasonable to force defendant to provide another IMR

Determination.

As cited by applicant, Labor Code section 4610.5(l) places a mandatory obligation on the

employer to forward all relevant medical records to IMR.

(r). upon n9tic9 from the administrative director that an independent
review organization has been assigned, the employer snan provia'e to ihe
rnoepenoent medlcal.review organization all of the followi-ng documents
within l0 days ofnotice of assignment:

. (l) A. copy of all_of the employee's medical records in the possession of
the. employer or under the control of the employer relevant tir each of the
followins:

(A) The employee,s current medical condition.

(B) The medical teatment being provided by the employer.

- (C) The dispuled nredical treatmenl requestcd by the enrploycc.
(l-abor Code sccrion 4(r10.5(l). Iinphasis added..1

A drllinistlat ilc I)itcclor''s Iiulc 97(12.10.5 also mantlalcs that thc l\4lt orranizulion,,shall r.cr:r,ivc

litlnl1hr:t:lajnt-sadnrjni's1t.:t1tll....ltl}rc])oIlso1.1hcphl,sir:iarlrc]c\'a],]11o1lrcenrplor,ct'.s

c{rr'r(li1i{}n. jrclrrdinl f(rl.'\oils spr'( ;il( llll jilcntil rcd in thc lt,tlrrr,sr lirr. ;rrrlh6r.jz11iirp.

'l'hcre is no slatulorY or rcgulatory obligation placcd on applicanl lo subrtrit mcdical records to lhe

IMR organization. Though the WCJ concluded that applicant failed to provide the required medical

records, he does not cite to any existing requirement that applicant is responsible for providing medical

records. In his Report and Recommendation on Petition for Reconsideration, the WCJ does not respond

to applicant's citation to the employer's obligation to submit all relevant medical records in Labor Code

section 4610.5(l).

JIMENEZ, Diane Garibay
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Therefore, defendant's failure to provide the relevant medical records to the IMR organization

constitutes grounds for appeal of the IMR Determination, under Labor code section 4610.6(9) and (h),

which provide:

(g) The determination,of the independent medical review orsanization shall
be deemed to be rhe determinati6n of the administr"t* alir.i- iii,iiiir
be binding on all parties.

(h) A- determination of the adrninistrative director pursuant to this section
lnay be reviewed. only by a verified appeal froin td;;di"J;;;i;
dererminarion of the admiiristrative direcidr, filed wirh td-;;;4.';;;;
for hearing pursuant to Chaprer 3 (commencing *irh S;dion-i5d0i;f;,r"
4 ano served on all lnterested parties within 30 days of the date ofmailins
of the determination to the agfieved employee orit . ae*iru.d ;;6;;;:
The determinari,on of the ad-riinistrative' director stratt EE;-r.;;;{i; 6;
correcr and shall be set Tide only upon proof by crear ind conuincine
evidence of one or more ofthe foll6wirig grbunds f6r appeal:

.(l).The adminishative director acted without or in excess of the
administrative director,s oowers.

By failing to provide the IMR reviewer with all material and relevant medical records, the

determination of the IMR organization, and thus the Administrative Director, was an act without or in

excess of its powers. The IMR process can only work if the parties meet their obligations to provide the

necessary medical records. The WCJ's determination that it would be unfair to defendant to require it to

pay for another IMR appeal lails to recognize that it is defendant, not applicant, who is mandated to

plolide thc ntcdic:ai rcco;ds for thc l]\4R Delcrminalion. IJndcr thesc circunrslanccs, urrl'airness lo

dcl'cndanl is rlol N \;alid basis uport ufiich to nrakc a dclclrninaliorr. u,hi:r.c dclcndant lras ltol l.r.]cl i1s

-\lilllrlorv ohlir']lr1ion 1o sr't r c ntt:diclrl t.ccot.ds.

\\lt'Jilltilt.rlltlir'1illli1]l..lr.r.ll;tlci('it1i](jll1thr.1iltli'rl1.t1ltl'll1lctlitt'i1llclu.itllis]l{r]a((1}I)ll(]'|.h.

WCJ djd not idcnlily arty exhibits that wcrc admilled and rcvjcu'cd prior. 1o makilg his deternrinariorr.

The preparation of an adequate record is mandatory. When a case is submifted for decision to the WCJ. it

is the responsibility of the parties and the WCJ to enswe tlat the record of the proceedings contains, at a

minimum, the issues submitted for decision, the admitted evidence, and the stipulations of the parties.

(Hamilton v. Lockheed Corp. (2001) 66 cal.comp.cases 473 (Appeals Board en banc).) A proper record

allows a reviewing tribunal, whether the Workers' Compensation Appeals Board or a court on frrther

JIMENEZ, Diane Garibav
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appeal, to understand the basis for the disputed decision. (Id. at page 475,) The exhibits that the parties

submit' and that the WCJ intends 1o receive into evidence, must be formally admitted and included in the

record. (Id )

Accordingly, we will grant reconsideration to rescind the Expedited Findings of Fact and Order

and find defendant failed to comply with Labor Code section 4610.5(l), and retum this matter for a new

IMR application.

For the foregoing reasons,

IT IS ORDERED that the February 25,2015 Petition for Reconsideration be, and hereby is,

GRANTED' and as our Decision After Reconsideration, the Expedited Findings of Fact and order,

issued February I l,2015, is RESCINDED.

IT Is FURTIIER FOUND that Defendant failed to comply with its obligation under Labor Code

section 4610.5(l) to provide all relevant medical records to the IMR organization, making the Final

Determination ofthe Independent Medical Review organization an act without oi in excess of its powers.

JIMENEZ. Dlane Garibay
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IT Is FURTHER ORDERED that the Independent Medical Review Final Determination is

RESCINDED' and the matter shall be RETURNED to the trial level for remand to the Administrative

Director for re-submission to the Independent Medical Review organization.

WORKERS' COMPENSATION APPEALS BOARI)

BICKDETFEH

I CONCUR,

A | ./'/'-\ |

t"$'.-u1$,*fu1
OEPUW CNSTINEE.GONDAK

DATED AND FILED AT SAN FRANCISCO. CALIFORNIA

Al'R 0 i iill:'
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ROSE KLEIN
TOBIN LUCKS
DIETZGILMOR
GILBERTKELLY
POLLARD MAVREDAKIS
DWC MEDICAL I,JNIT/IMR

1'llli AilO\/li t)AT'Ii Onu T]ili I'liRs-ONr^ 1,lSt.Iil) lilil,O\\/ il. l.lllillt(lli l lIl.- ['trliItliN l O]i].1(']i|_,,1l)1)lit.tSs^ tti:(.0it]).

svkry 4-
JIMENEZ

DIFUTY
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STATE OF CALIFORMA
Division of Workers, Compensation

Workers' Compensation Appeals Board

CASE NUMBER: ADJ6552234

DIANE GARIBAYJIMENEZ

WORKERS' COMPENSATION
ADMINISTRATIVE LAW JUDGE:

l. Applicant'sOccupation

Applicant's DOB

Dates oflnjury

Parts ofBody Injured

Manner in Which Injury Occuned

Identity ofpetitioner

Timeliness

Verification

Date of Issuance of Dccision

A Petitioners Contention

18, SA}ITA BARBARA MEDICAL
FOUNDATION CLINIC

SCOTTJ. SEIDEN

!
INTRODUCTION

3.

Receptionist

09 105 2,00 1 thru I 0/t 0/200i

Cervical spine, elbows

Course of employment

Applicant

The petition is rimely

The petilion is verified

February I l, 2015

The Court ened in not refening the IMR
determination back to the AD for rc-reviews.



II
FACTS

Applicant's PTP completed an RFA for treatnent. The issue of timeliness was the subject of
a previous triar with the wcJ finding that the uR was performed timery and therefore the wcJ had
nojurisdiction to decide any other issue.

After the deniar by U& Applicant filed for an IMR appear on or about october 29, 2014. Arl
parties agree the IMR appeal was done timely. sometime thereafter, rMR rcquested the parties to
provide medical and other records for IMR to review and consider.

Applicant provided various medicar records, incruding prp reports and other medicar
repons' ln response to IMR'S requcst for records. However, Applicant inadvertentry left out
submitting the AME reports, notwithstanding they were in their possession at the time the other
records were forwarded to IMR.

Applicant mailed out the AME reports on Dcccmber rr,2ol4.Howcver, IMR had atrea<ty
issued its denial on December 9, 2014, which was received by Appricant on or about December 15,
2014.

This matler proceeded to triar on the issue of the sufficiency of the IMR determination
without having reviewed the AME reoorts.

tII
DISCUSSION

The IMR process performed as designed. Applicanr filed a timely tJR appeal, IMR asked for
records and oncc tlrey u'cre provided 10 IMR, it issued its determination uphording the UR deniar.

It was Applicanl's failure 1o provide at of the medical records (AME reporls), which u,ere in
Applicant's possessjon at the time IMR requested the records thal resulred in IMR not rcviewing tnc
AME reports \\/hire it was oversight and inadvenence on the part ofApplicant not to provide thc
AME reports, rhis failure cannot provide the basis for an additiona.l IMR review.

To force defendant to have to pay for an additional IMR review when it was due to
Applicant's failure to provide the medical records would put an unreasonable burden on defendant.

WCAB crr. No. ADJ6552734
ITIANE GARIaAyJtMENE:Z vr. SANTA BARgele USDTCAL fOUNDATIOIi CLtNtc,,



MENDA'NON

It is respectfully recommendcd that Appticrat's Pctition for Reconsidcration be &nicd bascd
on the merits and for the reason siatcd above.

SgvGd oni
ROSE KLEIN VENTURn! US Mlil
TOBIN LUCKS @LETA. US Mait
K)LLARD MAVREDAKIS PASADENA US Mlil
GILBERT KELLY LOS ANGELESS. US Mri
DIETZ CILMOR ENCINO. US Mail

Drtcdi M.rch l0.20lJ
Slwic. oi prrtias abov.
by pr!ftrrtd m.rlbd pcr EAMS.
Av:t}<.'fu

wCrB cuc No. AJrJ655273il
DIAI{E GARI'AY JTMENEZ v!. SANTA EAnBAnA MTDTCAL nOUNItATtOIy CuNtc

?


