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WORKERS' COMPENSATION APPEALS BOARD

STATE OF CALIFORMA

EDWARD BAUTISTA,

Applicant,

v8,

ARLON GRAPTIICS; TMVELERS.

Case No. ADJ9S49??3
(Srnta Ana District Office)

,Eitis1tRRP.""i,"#|[T+l[R
ANT' T'TSMISSING PETITION FOR

REMOVALDeJendants,

Applicant seeks either reconsideration of the Septembe r 23,2015 Findings And Order of the
workers' compensation administrative law judge (wcJ), or removal of the oase to the Appeals Board.
The wcJ found in pertinent part that "referral to a psyohologist pursuant to Labor code Section 4616.3
and [Labor code section 4616.4] is not appropriate at this time." The wcJ ordered applicant to attend
his scheduled appointnent with his primary treating physician peter Borden, M.D., and further ordered
the parties to "drafr an intenogatory to Dr. Borden in advance of the appointment which specifically
requests that Dr' Borden address the issue of a diagnosis of anxiety and whether refenal for
psychological consult/treatment is reasonable and necessary,"

It is admitted that appricant sustained industrial injury to his ribs, purmonary system, lumbar
spine and right ankle in the course of his employment by defendant as a machine operaror on April 6,
2014, and he also claims industrial injury to his psyche and sleep disorder.

Applicant contends that Labor code section 4616.3 and the Rules of the Administrative Director
(AD)' Rule 9767.7 (cal, code Regs., tit. 8, g 9267.7) entitle him roobtain a second opinion fiom a
physician he selected in defendant's Medicat providerNetwork (MpN).

An answer was not received.

The wcJ provided a Report And Recommendation of califomia workers, compensation
Administrative Law Judge On petition For Reconsideration (Report) recommending thal applicant,s
petition be denied.
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Applicant's petition is dismissed.

Reconsideration is only available to challenge a final order, decision or award that determines a

substantive right or liability ofthose involved in the case, and is not available to challenge interim orders,

which do not decide a threshold issue, such as the WCJ's September 23,2015 intermediate decision.

(Lab. Code, $ 5900; Safeway Stores, Inc. v. Ilorl<nrs' Comp. Appeals Bd. (pointer) (1930) 104

Cal.App.3d 528 [45 Cal.Comp.Cases 410f Maranian v. Workers' Comp. Appeals Bd (2000) gl

Cal.App. th 1068 [65 Cal.Comp.Cases 650].)

To support removal, a petitioner must demonstrate, l) that a WCJ's order, decision, or action will

result in "significant prejudice" and/or "irrepaxable harm," and 2) that reconsideration will not be an

adequate remedy after the issuance of a final order, decision, or award. (cal. code Regs., tit. g,

$10843(a).) Removal to the WCAB is an extraordinary remedy which will be denied absent a showing

of substantial prejudice or ineparable injwy, (Keemann v workers' comp. Appeats Bd. (2005) 127

cal,App.4th 224, footnote 2 [70 cal.comp.cases 133]; swedlow, Inc. v. llorkers'Comp. Appeals Bd.

(Smilh) (1983) 48 Cal.Comp.Cases 476 [writ den,].) In this case, applicant makes no specific showing of

any significant prejudice or ineparable harm that would result from compliance with the WCJ's

September 23, 2015 order.

BACKGROUND

The WCJ provides the factual and procedural background along with the reasons for her decision

in her Report in pertinent part as follows:

Edward Bautista, bom May 22, lgS5,while employed on April 6, 2014 as
a machine operator by Arlon Graphic._s, sustained injury arising out of and
in the course of employment to his ribs, pulmonary system. h;nbar soine.
and right-ankle and alaims to have sustainid injury 

-ariiing 
oirt of ana if, iid

course of employment to his psyche and sleep disorder. -

A.pplic.ant has elected orthopedist Dr. Peter Borden as his primary heating
physician.

Dr. Borden is in the defendant's MpN. Appricant has sustained sienificant
orrhoaedic injuries for which he has received treatment. The appricant hai
credibly testified to symptoms of anxiety which he has verbaiized to Dr.
Borden. Dr. Borden fails to diagnose 

- 
anxiety or refer applicant for an

opinion on the issue of psychological treatment to a fs'ychologist or
psychiatrist.

BAUTISTA. Edward
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Applicant asserts that he. mgy utilize the second and third opinion processas set forrh in Labor Code S^6ctior +OiO.ii" 
"ti"i" a second ooinion froma psychologist. The Court fouq{ that ".;;}ih;;;";;eil d;fi;ilil;pl::::: y?. not appro]riate at this time and that appti.*ilf,oufa-rn"fini"ln

nrs appornrmenr with Dr. Borden.o-n ocrober S, zoii ana aJ-nr-s;fi;.iispecifically comment on the need fo, piy.frofoli.J medical treatrnent.. .

The Court found the applicant's testimony to be credible reqardinssymproms of anxietv_and iacr oi sreil. 
" 
iir! i;il-";;;J'i;"ti"i"i#E

Regs., rir. 8. $ 9267.71 thar if the iieiring pivii.,"" revrews applicanr,srecord and he br she deiermines G;4ffi"i;'ift;"srs rs outside of his orher expertise, rhen thar ttratine pityriri; *oifi%"o*r.nd referral to aphysician in the appropriare spjciffi ---- --'- '

The treatins onhonedist has not made a diagnosis of anxiety and the Courtfound thar iefenar'for a second opinion to u-fiytiorog,rt would nor be theappropriare refenal for.a second_6pinion. tt s'eJms as ;h*gl; ii;il;;i:nor satisfied with the diagnosis frdm Dr. sorai;ihe orrhopedisr, he shourdseek a second opinion Fom. un orttrof.ar.t ur i" *rr.*i.ilirli-*ii.r
anxiety. is indiiated or whethei apiii.""iiri"rra G--r;'6;;';".;psychologist.

To find otherwise would circumvert the second opinion process. To findapplicant could seek a.second opinion from iJsycliorogrst, would not be in
ll:- _.qli,. d the legi slarive intinr. rhii *oir,i uir"rf Nj".J;;;"k;;r- i;re-ter out. to various sp^_qcialties independently instead of g"o-i-ng ,hr;"fi td;pnmary treating physicran.

To find applicant may use, a psychologist for a second opinion would be
:If::{F !h".Courr'! aurhority and fower. trli'Court.ro*a ;:ile-i*ierrlcrent way to resolve this issue is io directly ask rhe trearine ;;;iiliapplicant needs a referral for treatment foi -*1.tv. Th.b;ii;ilfi;#
appointrnent with his treating doctor on ortou'ei 

"8; 
toij. lffi;#itestified that Dr. Borden thoug[t he st ouia U tiJaiJL ro, un*,.ty.

If the treatine docror finds applicant in need of such a refenar, this wouldresolve rhe disoute. rf D;:'B;;;;t;;; il ?*:i d;lffii *ril;J,;refenal ro a owchotogist, itrr" "ppri*iii"ira'ii*r a second opinionfrom an orthoirelist.

DISCUSSION

Labor code section 4616.3 addresses certain rights of an injured worker who is treatins within
the employer's MPN. I Section 461 6.3 subdivision (c) provides in ful as folrows:

l-f an jnjured employee disputes either the diagnosis or the treatmentpresc'bed by rhe treatins ohvsician, the employee-may seek the 
"ti;i"";ianother physician in the ir'edical provider ninv6rt<. Irine inrureo emnrovee

9lpll.r the diagnosis or treatmeirt prescribed by thtr;;;;e;ilr;;ffi;'th;
emptoyee may seek the opinion of a third physician in rhe me'didd pr"r;iJii
network.

' Further statutory references are to the Labor Code.

BAUTISTA, Edward
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In this case, applicant's primary treating physician, Dr. Borden, is an orthopedist. on August 5,

2015, applicant's attorney wrote defendant to demand a second opinion from an MpN physician,

specifically identi$ing psychologist Dr. Nogales.2 (Applicant's Exhibit 1.) Defendant replied in an

August 12, 2015 letter that a "self-referral to psyche treater Dr. Nogales is not permitted, would not

constitute a valid second opinion and would be considered self-procured." (Defendant's Exhibit D.)

Applicant filed a Declaration of Readiness to Proceed to Expedited Hearing, ass€rting that

defendant was unreasonably denying medical treatment. As shown by the WCJ's Report, she concluded

that applicant should first directly seek a refenal to a psychologist from Dr. Borden, and if that was not

provided, he could obtain a second opinion about such a referral from a different orthopedic specialist.

The WCJ's conclusion is sound.

The admitted injury in this case is orthopedic, and defendant is providing treatment for that injury

through its MPN. Under section 4616.3(c) and AD Rl/.e 9767.7, applicant has a right ro obtain a second

opinion physician in the MPN if he disputes either the diagnosis or the treatment prescribed by the

treating physician, However, applicant does not didpute the treatment he has received from Dr. Borden.

and he has yet to be diagnosed by that physician with regard to his claim of psychiatric consequence

from the orthopedic injury. In this situation, it is necessary to first obtain a diagnosis from the treating

physician regarding the issue in dispute before there can be a basis to exercise the section 4616.3(h) right

to obtain a second opinion. That has no occuned in this case, and the WCJ correctly determined that

Dr. Borden should directly "address the issue of a diagnosis of anxiety and whether refenal for

psychological consirlvtreatment is reasonable and necessary," as she writes in her Report.

Applicant will incur no prejudice by following the wcJ's order, which is not a final

determination of either his claim of injury to psyche or of his right to receive medical treatment. The

petition for reconsideration or removal is dismissed.

2 Applicanfs attorney relied upon and cites the Rul€s ofthe Administrative-Director (AD) Rule 976?.7 (cal, code Regs., tit.8, S 9767.7) in.support of the requesl_for the second opinion physician. 
_ 
Similar_ro seciion +016.3(h), nD Rule 976'7.?(a)

provides in pertinent part as follows: "lfth€rovered employee disputes eitber the diagnosis or tbe rea#eni prescriuec uy rhe
primary heating physician or th€ treating physician, the employee may obrain a seiond and ttrira ofinion rrom physiiians
within.the MPN During this process, the employee is required to continue his or her tseatrnent wittr rile triating physician or
a physician of his or her choice within the MpN."

BAUTISTA, Edward
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For the foregoing reasons,

IT Is ORDERED that appricant's petition for reconsideration of the
Findings And Order of the workers' compensation administrative law judge, or
removal of rhe case to the Appeals Board is DISMISSED.

WORKERS' COMPENSATION APPEALS BOARI)

I CONCUR.

EDWARD BAUTISTA
SMAILI & ASSOCIATES
DIMACULANGAN & ASSOCIATES

JT'S/abs

September 23,201s

in the altemative, for

I DISSENT (SEE SEPARATE DISSENTING OPINION).

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA

lr0v 13 2015
SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIRADDRESSES SHOWN ON THE CURRENT OrrrcLCJ, EODRESS RECORD.

,/)r

JOSE H. RAZO

BAUTISTA, Edward
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SEPARATE DISSENTING OPINION OF COMMISSIONER SWEENEY

I dissenl. I would grant applicant's petition and order defendant to authorize an MPN second

opinion physician as requested by applicant.

The discharge summary from applicant's initial medical provider, Westem Medical Group, shows

that he sustained significant orthopedic and other injuries when a two ton roll of paper rolled over him

while he was at work. (Applicant's Exhibit 3.) In addition to fracturing his ankle, applicant sustained

multiple rib fractures that led to respiratory failure requiring intubation and causing damage to his lungs.

(td.)

After being discharged from Western Medical Group, applicant continued treatment in

defendant's MPN with Dr. Borden. In his initial consultation report dated January 26, 201 5, Dr. Borden

described applicant as showing positive symptoms of "anxiety" and "fatigue," along with muscle pain

and the injuries to his musculoskeletal system. (Applicant's Exhibit 2.) However, Dr. Borden did not

further address those psychiatric symptoms in his subsequent reports that were received into t}te record.

Applicant appropriately sought a second opinion from an MPN physician regarding his

psychiatric symptoms, and he identified an appropriate provider in defendant's MPN. Applicant's right

to obtain second opinion from an MPN provider is guaranteed by section 4616.3(c) and AD Rule 9767.7.

Nothing in the statute or the AD Rules requires that the injured worker obtain a refenal from his or her

primary treating physician in order to obtain a second opinion physician. It may be that applicant does

not dispute the orthopedic care and diagnosis being provided by his MPN odhopedist Dr. Borden, and it

makes no sense to require him to select a dilferent orthopedist in order to obtain the psychiatric

evaluation he needs.

Applicant is entitled to reasonable medical treatment for his industrial injury. (Lab, Code,

$ 4600.) He has been experiencing symptoms of anxiety as he testified at trial and as documented by

Dr. Borden. Under section 4616.3(c), applicant has an absolute right to obtain a second opinion from an

MPN physician with the education, skills, training and experience to properly evaluate his psychiatric

condition. The WCJ's decision unnecessarily burdens applicant's right to obtain a psychiatric evaluation

by an MPN provider.

BAUTISTA. Edward
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I would rescind the

applicant to obtain a second

defendant's MPN.

WCJ's September 23,2015 decision and order

opinion conceming his psychiatric condition from

defendant to authorize

a qualified provider in

WORKERS' COMPENSATION APPEALS BOARI)

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA

ilry 13 2015

SERWCE MADE ON THE-ABO-VE DATE ON THE PERSONS LISTED BELOW AT THEIRADDRESSES sHowN oN THE cunniNio"nirii;,nnnnrss REcoRD.

EDWARD BAUTISTA
SMAILI & ASSOCIATES
DIMACULANGAN & ASSOCIATES

JT'S/abs r1J

n,1,'' <.

(;;..{).,s*

)gft(ffi MARGUERITE SWEffiEY.

BAUTISTA. Edward


