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ISSUES PRESENTED 

 

a. Whether the Judge’s finding regarding date of injury was 

error. 

 

b. Whether the Judge’s finding of a total, permanent disability 

was error. 

 

 

 

 

 

INTRODUCTION 

 

 Defendant filed a timely, verified Petition for Reconsideration of the Judge’s Findings, 

Award and Orders filed and served April 8, 2016.  To date, no Answer has been received from 

Applicant. 

 In this case, the undersigned made 14 separate Findings of Fact.  Defendant objects to 

Finding No. 1, which includes the language that, “while employed in the period July 8, 2009 

through July 8, 2010 . . . [Applicant] sustained injury arising out of and occurring in the course 
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of his employment to his lungs, respiratory system, and psyche.”  Defendant also objects to 

Finding No. 10, which stated, among other things, that, “Applicant is totally, permanently 

disabled from his injury.”
1
 

 It should be pointed out that Defendant Valley Forge has been paying benefits to date, 

and that Applicant “elected against” Valley Forge prior to Trial. 

 This matter was quite complex, involving the services of an Agreed Medical Evaluator 

in the field of psychiatry and two Panel Qualified Medical Evaluators in the field of Internal 

Medicine (because of the death of the first PQME).   

 Relevant portions of the Joint Opinion on Decision follow:
2
 

 

 

INTRODUCTION 

 

 Applicant Guillermo Anaya was employed by Bay Area Carbide as a 

tool handler in the period July 8, 2009 through July 8, 2010, during which 

time he claims to have sustained injury to his lungs, respiratory system, 

and psyche.
3
  The carrier has provided medical care and paid both 

temporary and permanent disability indemnity. 

 The parties utilized Robert Larsen, M.D., as Agreed Medical 

Evaluator for the psychiatric injury claim.  Revels Cayton, M.D., served 

as Panel Qualified Medical Evaluator (PQME) with respect to the internal 

injuries until his death;  Roger Nacouzi, M.D., was then chosen as the 

replacement PQME. 

                                                 
1
  Defendant also objects to the finding of attorney’s fee (Finding No. 13), but since that finding merely calls for 

the attorney to receive a percentage of the indemnity awarded, there is no substantive objection to the finding. 

 
2
  I omit sections on  Parts of Body Injured, Permanent and Stationary Date, Entitlement to Temporary Disability 

Indemnity,  Occupation and Group Number, Need for Further Medical Treatment, Attorney’s Fees, and Change of 

Administration, Contribution, Reimbursement. 

 
3
  At Trial, Applicant raised a claim of injury in the form of diabetes.  (Footnote in original.) 
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 The issues were submitted on a designated record;  no testimony was 

taken. 

 

MEDICAL EVIDENCE 

 Dr. Cayton first evaluated Mr. Anaya on September 9, 2011, 

reporting on September 27, 2011.  Dr. Cayton took a history that Mr. 

Anaya’s job included, among other things, using abrasive grinding wheels 

on metal tools.  Mr. Anaya began to experience respiratory difficulties in 

2005, approximately two years after starting the job at Bay Area Carbide.  

Dr. Cayton performed a full examination, including extensive testing, and 

diagnosed pulmonary fibrosis secondary to carbide exposure and 

respiratory failure secondary to the pulmonary fibrosis.  Dr. Cayton found 

that the condition was related to the employment, that Mr. Anaya was in 

need of further medical care, that he was not permanent and stationary, 

and that he was temporarily disabled and had been so since leaving work.  

In response to a specific query from defense counsel, Dr. Cayton stated 

that “latency is extremely short with heavy metal pneumoconiosis.” 

 Dr. Cayton examined again on April 23, 2014, reporting on May 1, 

2014.
4
  Once again, Dr. Cayton performed a thorough evaluation, 

including appropriate testing.  He noted that Mr. Anaya had undergone 

bilateral lung transplants at Stanford University Hospital.  While still 

quite disabled, Dr. Cayton found that Mr. Anaya’s condition had 

improved somewhat.  In a section regarding Activities of Daily Living, 

Dr. Cayton rated Mr. Anaya severely impaired in two of eight areas;  at 

the time of the 2011 examination, Dr. Cayton rated Mr. Anaya severely 

impaired in six  of eight areas.  Dr. Cayton found Applicant to be 

permanent and stationary at the time of his evaluation.  Dr. Cayton made 

the following impairment findings.  In connection with the lung 

                                                 
4
  According to this report, Dr. Cayton had furnished reports on June 14, 2012, May 16, 2013, September 17, 

2013, and October 28, 2013.  For unknown reasons, none of these reports was placed in evidence at Trial.  

(Footnote in original.) 
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transplants, he found a 60% Whole Person Impairment (WPI), with no 

apportionment.  With respect to Mr. Anaya’s diabetic condition, he found 

a 10% WPI, with no apportionment.  With respect to medications causing 

multiple difficulties, he found a 10% WPI, with no apportionment.
5
  With 

respect to Mr. Anaya’s Gastroesophogeal Reflux Disease (GERD), he 

found a 9% WPI, with no apportionment.  With respect to sleep 

maintenance insomnia, he found a 10% WPI, with no apportionment.  

Once again, he found a need for further medical treatment. 

 Although Dr. Cayton had rendered a final report on Mr. Anaya’s 

internal condition, after Dr. Cayton’s death in August, 2014, the parties 

obtained a new PQME, Roger Nacouzi, M.D. 

 Dr. Nacouzi examined on April 21, 2015, reporting the same day.  He 

found himself in complete agreement with Dr. Cayton as to causation, 

permanent and stationary date, permanent disability and apportionment, 

and need for medical care, with one exception.  Dr. Nacouzi disagreed 

with Dr. Cayton’s finding of impairment due to medications causing 

multiple difficulties, for which Dr. Cayton found a 10% WPI.  Dr. 

Nacouzi notes that the 10% WPI offered by Dr. Cayton is for the taking of 

anti-coagulation drugs, which Mr. Anaya does not take.  Dr. Nacouzi 

suggests that Dr. Cayton was perhaps analogizing pursuant to 

Almaraz/Guzman.  After stating that this impairment would not apply, Dr. 

Nacouzi spends a single-spaced page explaining the problems that Mr. 

Anaya will (and does) have from taking the immunosuppression drugs 

that he is prescribed. 

 Dr. Nacouzi’s deposition was taken on October 15, 2015.  At the 

deposition, Dr. Nacouzi gave his opinion that Mr. Anaya was totally, 

permanently disabled.  Dr. Nacouzi was questioned extensively as to 

whether there was a latency period connected with Mr. Anaya’s condition.  

Defense counsel represented that Dr. Cayton had initially found a five-

                                                 
5
  In another part of the report, Dr. Cayton gives a 15% WPI for this condition.  (Footnote in original.) 
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year latency and later changed his opinion to a one-year latency.
6
  Dr. 

Nacouzi initially responded that “for that process (irritative response to 

dust exposure) to take place, I would say that five years is a reasonable 

time.”  (Joint Exhibit 103, p. 17.)  Having considered the issue further, Dr. 

Nacouzi testified on the following page, “I would say even three years is 

enough to induce this type of metal-induced pneumoconiosis.”  On the 

next page of the deposition, Dr. Nacouzi stated, “All injurious exposure, 

all dust exposure, fume exposure at the workplace was injurious to the last 

day of employment.” 

 Dr. Larsen examined the Applicant on August 4, 2014, reporting on 

August 21, 2014.  Dr. Larsen diagnosed a Major Depression, recurrent, 

and moderate.  He found psychiatric injury as a compensable consequence 

of the pulmonary condition and notes that Mr. Anaya “became depressed 

soon after learning the extent of his respiratory condition.”  Dr. Larsen 

goes on, “There is more than enough reason for this individual to be 

dejected and worried.”  Dr. Larsen felt that Mr. Anaya had become 

permanent and stationary, from a psychiatric perspective, at the time of 

his evaluation.
7
  Dr. Larsen found a GAF score of 55, with no basis for 

apportionment;  he also found need for further medical care.  Dr. Larsen 

was of the opinion that the combination of physical and psychiatric 

impairment rendered the Applicant 100% permanently disabled.
8
 

 

                                                 
6
  If Dr. Cayton expressed either of these opinions, it was not in the medical reports presented at Trial.  (Footnote 

in original.) 

 
7
  He actually states, “at the time of this reporting,” but I don’t believe he meant that there would be any change 

between the date of the examination and the date the typed report issued.  (Footnote in original.) 

 
8
  In a side comment, Dr. Larsen noted that Dr. Cayton had recently died.  Dr. Larsen stated, “I hope that there will 

be no steps taken to obtain the services of another evaluating physician to address the physical injury and 

disability.  Dr. Cayton was an esteemed colleague and recognized expert in the areas of internal medicine and 

pulmonology.  The doctor considered a wealth of information in this case.  His opinions are substantive in nature.  

Bringing in another evaluator to substitute for Dr. Cayton at this point will only delay the decisions that need to be 

made in Mr. Anaya’s case and subject this man to unnecessary evaluation which would not be helpful to his state 

of mind.”  (Footnote in original.) 
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DATE OF INJURY 

 Applicant makes the claim that the date of injury is the last date of 

employment;  Defendant contends that there is a latency period which 

would change the date of injury and implicate other carriers. 

 Labor Code Section 5412 provides:  “The date of injury in cases of 

occupational diseases or cumulative injuries is that date upon which the 

employee first suffered disability therefrom and either knew, or in the 

exercise of reasonable diligence should have known, that such disability 

was caused by his present or prior employment.” 

 In this case, it is clear that Mr. Anaya first suffered symptoms in 2005 

but did not suffer disability until 2010. 

 Labor Code Section 5500.5 provides that liability for an occupational 

disease or cumulative injury is limited to those employers who employed 

the employee during the one-year period immediately preceding the date 

of injury, “as determined pursuant to Section 5412, or the last date on 

which the employee was employed in an occupation exposing him or her 

to the hazards of the occupational disease or cumulative injury, whichever 

occurs first.” 

 In this case, the date of injury pursuant to Labor Code Section 5412 is 

the same date as the last date on which Mr. Anaya was employed in an 

occupation exposing him to the hazards which brought about his injury.  

 Although I have quoted from Dr. Nacouzi’s deposition, above, the 

following testimony seems to me particularly important on this issue: 

So we said the first two years he was inhaling dust and fumes.  

And at the end of the first two years, he started becoming 

symptomatic for a dry irritative cough.  And I think that the 

disease process started a year after that, so it would be the third 

year. 

 

. . . 

 

But then here we are in 2007;  right?  But the exposure after 

2007 continued to be injurious to the lungs. 
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. . . 

 

This is important, Counsel, because I deal with this issue all the 

time and it’s the source of – I know we have to address it 

because it’s an important question.  And I read the case involving 

the latency once in the past.  I am telling you here, Counsel, 

“latency,” as defined in this expert opinion, from a medical point 

of view, is the time between the exposure and the development 

of the disease.  This may not be the latency that you are 

interested in for establishing liability.  And this is what my 

understanding of the court case is, is to find when was – who can 

be involved in a case and see where the injurious exposure took 

place. 

 

So in order to avoid discussion about latency, I told you that, 

clearly, all exposure through last day of employment contributed 

to this person’s lung disease.  If you are asking a latency from a 

medical point of view to try to understand the path of physiology 

of the disease, I tried to explain to you how the disease process 

took place.  But it doesn’t mean that before 2007 he’s not 

injurious or after 2007 he’s not injurious.  The whole period is 

injurious, Counsel. 

 

Joint Exhibit 103, 20:7–21:23. 

 In a case involving exposure to asbestos, the 2
nd

 District Court of 

Appeal found that, “Where the employee has established industrial 

asbestosis after a period of exposure to asbestos, the Board is authorized . 

. . to impose liability on those employers employing the employee within 

the last year of exposure to asbestos in the absence of substantial evidence 

demonstrating that a prior period of employment was the sole cause of 

the disease.”  Industrial Indemnity Co. v. Workers’ Comp. Appeals Bd. 

(Pisciotta) (1983) 145 Cal.App.3d 480, 48 Cal.Comp.Cases 560, at 565 

(emphasis added).
9
 

 In this case, Dr. Nacouzi has identified the entire period of 

employment as injurious.  In Dr. Nacouzi’s opinion, the “disease process” 

started sometime in 2007, but the injurious exposure existed both before 

and after 2007.  The duration of the exposure contributed to the disease, 

                                                 
9
  See also Sulivan on Comp, Chapter 5.10, and the cases cited at footnote 18.  (Footnote in original.) 
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including the severity of the disease.  Accordingly, I find the date of 

injury, as pled, to be correct. 

 

PERMANENT DISABILITY and APPORTIONMENT 

 If permanent disability were to be rated based purely upon the 

Schedule for Rating Permanent Disabilities, and relying on the opinions 

of Dr. Cayton and Dr. Larsen, the rating formula would be as follows: 

   04.04.00.00  -  60  -  [7] 81  -  330F  -  81  -  82 

   05.02.00.00  -  10  -  [7] 14  -  330F  -  14  -  15 

   06.01.00.00  -    9  -  [6] 12  -  330F  -  12  -  13 

   10.01.00.00  -  10  -  [2] 11  -  330F  -  11  -  12 

   13.03.00.00  -  10  -  [6] 13  -  330F  -  13  -  14 

   14.01.00.00  -  23  -  [8] 32  -  330F  -  32  -  34 

   82 C 34 C 15 C 14 C 13 C 12  =  93% 

 Balanced against this formula, I note that Dr. Nacouzi and Dr. Larsen 

have found Applicant to be totally and permanently disabled.  I also note 

the opinion of the Court of Appeal in Luchini v. Workers’ Comp. Appeals 

Board (1970) 7 Cal.App.3d 141, 35 Cal.Comp.Cases 205, at 209:  “the 

Board cannot rely on some administrative procedure to deny to petitioner 

a disability award commensurate with the disability that he has suffered.” 

 Based upon all of the evidence, I find that Applicant has sustained a 

permanent, total disability. 

 

 

DISCUSSION 

 DATE OF INJURY. 

 Defendant argues in its Petition, as it did at Trial, that Mr. Anaya’s disease process 

included a period of latency which should shift liability backwards in time.  Defendant quotes 

various sections of the reports of Dr. Cayton and Dr. Nacouzi in support of this proposition. 
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 There is no basis in statute or case law for the proposition that date of injury in a 

cumulative trauma case must be based on some alleged “latency” period.  As set out, above, 

Labor Code Section 5412 provides: 

The date of injury in cases of occupational diseases or cumulative injuries 

is that date upon which the employee first suffered disability therefrom 

and either knew, or in the exercise of reasonable diligence should have 

known, that such disability was caused by his present or prior 

employment. 

 

 It is undisputed that Mr. Anaya did not suffer disability until he left work in 2010. 

 Again, as set out in the Opinion, Labor Code Section 5500.5 provides that liability for 

an occupational disease or cumulative injury is limited to those employers who employed the 

employee during the one-year period immediately preceding the date of injury, “as determined 

pursuant to Section 5412, or the last date on which the employee was employed in an 

occupation exposing him or her to the hazards of the occupational disease or cumulative injury, 

whichever occurs first.” 

 In this case the last date on which the employee was employed in an occupation 

exposing him to the hazards of the occupational disease was July 8, 2010, the same date of 

injury pursuant to Labor Code Section 5412.  Dr. Nacouzi was adamant that injurious exposure 

continued through the last day of work. 

 I finally note that Defendant has not attempted to rebut the court of appeal decision 

cited in the Opinion, that, “Where the employee has established industrial asbestosis after a 

period of exposure to asbestos, the Board is authorized . . . to impose liability on those 

employers employing the employee within the last year of exposure to asbestos in the absence 

of substantial evidence demonstrating that a prior period of employment was the sole cause of 
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the disease.”  Industrial Indemnity Co. v. Workers’ Comp. Appeals Bd. (Pisciotta) (1983) 145 

Cal.App.3d 480, 48 Cal.Comp.Cases 560, at 565 (emphasis added). 

 PERMANENT DISABILITY.  

 Defendant argues that I should have found that Applicant sustained a 93% permanent, 

partial disability based on the mechanical formula of combining six separate and discrete 

impairments (one of which, by itself, rates 82%).  I should have disregarded the opinions of the 

AME and PQME that Applicant is totally, permanently disabled, with no basis for 

apportionment to any non-industrial condition, because the physicians are not experts in the 

labor market. 

 I reject the notion that, where the medical evidence reflects a total, permanent 

disability, the parties must nonetheless go to the expense and delay of obtaining vocational 

evidence. 

 Defendant cites Labor Code Section 4660 as laying out the rules for determining extent 

of permanent disability, including utilization of the descriptions and measurements set forth in 

the AMA Guides, and on that basis claims that the permanent disability must be 93% based on 

the mechanical formula set forth in the Opinion.  This contention misses the point.  Labor Code 

Section 4660 applies only to calculation of permanent, partial disability, not to permanent, total 

disability.  The first subparagraph of the section makes this clear:  “(a) In determining the 

percentages of permanent disability, account shall be taken of the nature of the physical injury 

or disfigurement, the occupation of the injured employee, and his or her age at the time of the 

injury, consideration being given to an employee’s diminished future earning capacity.”  The 

Schedule for Rating Permanent Disabilities makes plain that a total, permanent disability is not 

adjusted for either age or occupation.  Accordingly, Section 4660 does not apply to cases in 
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which the medical evidence is clear (and, in this case, unanimous) that the injured worker is 

totally and permanently disabled. 

 

RECOMMENDATION 

 Deny Reconsideration. 

 

                                                                            
Dated:  May 10, 2016    ___________________________ 

      Stanley E. Shields 

      Workers’ Compensation Judge 
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