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WORKERS' COMPENSATION APPEALS BOARD

STATE OF CALIFORNIA

JARED CARNES,

Applicang

vs.

AUTO ZONE, INC.; NATIONAL UNION FIRE
INSURAI\CE COMPANY.

CrseNo. ADJ7069f44
(Santa Rosa District Oftice)

OPINION AND ORDER
DEI\TYING PETITION

FOR RECONSIDERATION

Detendanls,

Defendant seeks reconsideration of the December 23,2014 Findings And Order of the workers'

compensation administrative law judge (WCJ) who found that defendant's Utilization Review (UR) of

the request of applicant's treating physician, Eldan Eichbaum, M.D., for authorization for applicant to

acquire a Sleep Number i8 bed was "not timely," and that the treatrnent request is supported by

substantial evidence, Based upon those findings, the WCJ ordered defendant to authorize the Sleep

Number i8 bed as described in Dr. Eichbaum's September 3, 2014 report.

Defendant contends that applicant did not demonstrate that there is reasonable medical necessity

for the Sleep Number i8 bed that the WCJ ordered it to provide.

An answer was received.

The WCJ provided a .lanuary 20, 2015 Reporl and Recornmendalion on Petilion for

Ileconsideralion (Rcporl) reconrnrending llrat reconsidcratiorr be denied. and he cxplaincd his reasoning

as follows:

[T]he parties stipulated that the Utilization Review, done September 12,
2014, was not timely, and on that basis, this judge clearly obtained
jurisdiction over the issue of whether or not the requested featrnent was
reasonable and necessary to cure and/or relieve the applicant from the
effects of the industrial injury [pursuant to the holding of the Appeals
Board in Dubon v. l{orld Restoration, Inc. (2014) 79 Cal.Comp.Cases
1298 (Appeals Board en banc) (Dubon II)1.

With regard to that issue, defendants allege that the reports of Dr.
Eichbaum, the treating surgeon, as set forth in Joint Exhibits '1' and '2,'
are not substantial evidence and should not have been followed in orderins
defendant to provide the medical treatment. In Joint Exhibit '21
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Dr. Eichbaum writes a Jury 16,2014 Request for Authorization and sendsit ro [third party 
-admlnistraror] Gallalher Bassen, setting forth Out

a.pp_llcant ts scheduted tor a major lumbar surgical proceduie. He has
difficulry with sleeping, and his bld is over fifteei (t sitears;id. H;i;;;
very poor mattress, Dr. Eichbaum recommends a new initness befter suited
for him and his condition to alreviate his pain and allow him to eei-;ii'i;his letter of September 3,2014, Dr. Eictibaum rg"ir *ritlii ii€-"aL? ,.1,forth in Joint Exhibir , 1,, again setting forttr ttrat iffiic;i-i.;;iili;ffi i;a lumbar decompression and fusion iater this ,nontt. i. fr*;i;i:d;;
low back and leg pain, and in order to optimize t i. ,r.oui-rv, f,.{1;;;;
appyopriate bed ro sreep on after the slrgery. Dr. Eicnuium- sLies thar
?pplicant has an inadequate bed and this-w6uld aefinit"fv Ue 

" 
oi"'UGifollowine his surgery i{e recommends o" "ppti".lillli;;;;ffiil:.Dr. Eich-baum #"in.aii inJicui;;'il";'; . bieep Nrimuii-ia;';ffir.r";

wourd be idear after the suigery and would maximiie tris aHrityio;;;;.
It was based upon Dr. Eichbaum's opinion that this judge found the needIor a new mattress as. set- fgrth by Dr. Eichbaum i, t". ,e*on"uir- a'Jnecessary [and] so ordered it. Having reviewed defendant;s i;iil;;?;;
Reconsideration, nothing in it has chaiged ttris;uage;s ;na. iEilile"material added.)

we have carefi'rlly reviewed the record and considered the allegations of the petition for

reconsideration, the answer, and the wcJ's Report.l For the reasons stated by the wcJ in his Report,
which is adopted and incorporated by this reference, the December 23,2014 decision is affirmed and

defendant's petition for reconsideration is denied.

' This case was previously before th€ Appeals Board when defendant slughtreconsideration ofa March lg, 2012 decision ofthe wcJ Commissioner Moresi retired .following ,rtr ir."-..'"i the octob€r 2, 2012 opnion And Decision AfterReconsiderarion, and commissioner Zatcwski was apioinla io 
"r, 

ni, pr".. 
"n 

the pariei - 2'---" ^)

CARNES. Jared
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For the foregoing reasons,

IT IS ORDERED that defendant's Petition for Reconsideration of the December 23. 2Ol4

Findings And order of the workers' compensation administrative law judge is DEMED.

WORKERS' COMPENSATION APPEALS BOARI)

, t -/,T, 1. w {,,\r 
-,

rRANK M. BRASS

ICONCU&

I DISSENT (Se€ attrched dissenting opinion)

DATED AND FILED AT SAN FRANCISCO. CALIFORNIA

tiAR 0 6 20f5
SEII\/ICII MADI] ON ']'HE ABO\/E DATE ON THE PERSONS LISTED BELOW AT THEIIT
ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD.

JARED CARNES
JOHN BLOOM, ESQ,
HAI\INA, BROPIIY ET. AL.

JTS/bgr

CARIIES, Jared 3
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CARIIES, Jared

DISSENTING OPINION OT' COMMISSIONER ZALEWSKI

I dissent' I would rescind the WCJ's December 23,2014 order because applicant did not present

substantial medical evidence showing that a Sleep Number i8 bed, base and pad, with an anticipated cost

of$5'325'86 (Joint Exhibit 4), is reasonable and necessary medical treatment that defendant is oblisated

to provide.2

An employer is obligated to provide medical treafinent "that is reasonably required to cure or
relieve the injured worker from the effects ofhis or her injury..." (Lab. code, g 4600, emphasis added.)
Through its enactment of recent statutes, the Legislature has shown that a dispute over whether a

proposed medical neatrnent is reasonably required is to be determined by the use of evidence-based

standards and medicar opinion. (See Lab. code, g 5307.27 [which provides for the development of a
medical treatrnent utilization schedule (MTUS) that "shall incorporate the evidence-based, peer-
reviewed, nationally recognized standards of care"l and g 4610.5(c)(2) [defining .,medically 

necessary,,
and "medical necessity" based upon a hierarchy of standards as follows: ,A) The guidelines adopted by
the adminishative director pursuant to section 5307.27. (B) peer-reviewed scientific and medical
evidence regarding the effectiveness of the disputed service. (c) Nationally recognized professional
standards' (D) Expert opinion' (E) Generally accepted standards of medical practice. (F) Treatments
that are likely to provide a benefit to a patient for conditions for which other heatments are not clinically
efficacious "l; cf' Lab code, $$ 4604.5 [MTUS are presumed to be correct on the issue of exlent and
scope of medicai rrearmenr].46r0 [uR], 46r 0.5 and 46r0.6 [indepcndenr nredicar reviervr.)

1'he Appcals Board r-ccognized thal proposcd rredical 1r'ca1mcnl nrust bc shou,n 1o lre rcaso:rable
and neccssary by substantial ntatlitul evtdencc in its decision in Dubon t:. Il\n.ld Resloration, tnc. (2014)
79 cal.comp.cases l29g (Appears Board en banc) (Dubon Ir1. rn Dubon{ which the wcJ expressly
relied upon in issuing the order in this case, the Appeals Board held that any ,.determination 

of medical
necessity" by the wcAB following an untimely uR, as in this case, is to be .,based on substantial

- Permissive judicial notice is t'ken thal 'Steep)',lumbec' is a registered tademark of the select comfon corporation, and
;:'*;,Tff*",TfiJ 

'q|,'l:"j,ilHf' 
u'a -<r'iJlia",'iiiiii'iroz*'si"i"iilil 

.



I

z

J

4

5

6

1

8

9

10

1l

12

IJ

t4

l5

16

t'l

l8

t9

20

21

22

24

25

26

27

medical evidence."

Here, it was not shown by substantial medical evidence that a Sleep Number i8 bed, base and pad,

is reasonable and necessary medical teatment for the industrial injury.

In his July 16,2014 report (Joint Exhibit 2), Dr. Eichbaum wrote that he was requesting

authorization for a new bed because applicant was scheduled for back surgery and ,,has had difficulty

with sleeping" because his bed is "over 15 years old," and he "has a very poor mattress." None of this

establishes that a Sleep Number i8 bed is required as reasonabte and necessary medical treatment.3

The August 8, 2014 Request for Authorization (Joint Exhibit 3) simply identifies a requesr for an

"I8 bed (complete set)," and includes no medical explanation orjustification for the request.

In his September 3,2014 letter (Joint Exhibil l), Dr. Eichbaum reiterates that applicant has an

inadequate bed. He then offers the only explanation that is found in his reporting as to why authorization

for the sleep Number i8 bed, base and pad was requested by him, witing in full as follows: "He

[applicant] has tried several mattresses, and the specific Sleep Number i8 queen mattress would be ideal

for him to have after surgery, and maximize his ability to recover,"

The above-described documents constitute all the evidence offered by applicant and relied upon

by the WCJ to support the December 23, 2014 order that defendant provide a Sleep Number i8 bed, base

and pad, as necessary medical treatment. The only rationale provided in those documents for specifically

requesting the Sleep Number i8 bed is that applicant "tried several mattresses," and from thal statemenl it

is reasonablc to infer that the Sleep Number i8 bed was specifically requested only because applicanl

happcned to likc that paflicular lxand and model. 'l-lral is far short oI a shorving b)' subslantial medical

evidcncc that a ii5.325.86 Slccp Nunrbcr i8 bcd, basc and pad is rcasonably rcquilcd as necessary

medical treatment for the industrial injury.

1' Il may be that applicant has an old mattess and he would sleep bett€r with r n€w mattress, just as other things are

undoubtedly important to his recovery, like food, clothing and housing. However, that does not make defendant liablc to
provide all ofthose things as reasonable medical Eezl'inerft. Inslead, as discussed hercin, the record must contain substantiel
medical evidcnce showing that the requested items or services are reasonably required medical trearnen, that is n€cessary to
cure or relieve the effects ofthe indusrial injury. As discussed herein, applicant did not make such a record witb regard to the
Sleep Number i8 bed, base and pad requested by Dr. Eichbaum.

CARNES, Jared
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It was not proven by substantial medical evidence at the expedited hearing that a Steep Number ig

bed, base and pad is reasonable and necessary medical treatrnent, and I would rescind the WCJ,s

WORKERS' COMPENSATION APPEALS BOARI)

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA

lln o 6 2ol5

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIRADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECbRD.

JARED CARNES
JOHN BLOOM, ESQ.
HANNA, BROPHY, MACLEAN, MCALEER & JENSEN

JFS/bgr

RINE ZALEWSKI, COMMISSIONM

CARNES, Jared










