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WORKERS' COMPENSATION APPEALS BOARI)

STATE OF CALIFORNIA

CaseNos. ADJr381123 (W{O 0509657)
ADJ6813484
ADJ6813487

OPINION Ai\D DECISION AFTER
RECONSIDERATION

On May 23, 2014 the Workers' Compensation Appeals Board (Appeals Board) granted

reconsideration of the February 27,2014 Findings and Award to further study t}e factual and legal

issues. This is our Decision After Reconsideration.

Defendant, Insurance Company of the State of Pennsylvania" administered by AIG, seeks

reconsideration of the February 27, 2014 Joint Findings, Award and Order wherein the workers'

compensation administrative law judge (WCI) found that applicant sustained three industrial injuries

while employed as a landscape gardener by Northrop Grumman Systems Corporation. The WCJ found

that applicant sustained an industrial injury during the cumulative period February 2, 2001 through

October 13, 2003 to his cervical spine, lumbar spine, left arm, psychological system and gastroinleslinal

system. The WCJ also found that applicant sustained industrial injuries on February 1, 1994 and

September 24, lgg3 to his lumbar spine. The WCJ found that applicant's permanent disability for his

lumbar spine and psychological symptoms is inextricably intertwined. He awarded applicant temporary

disability, further medical treafinent, and 96% permanent disability.

Defendant contends that the WCJ erred in issuing a joint award of 96% permanent disability

arguing that applicant is not entitled to a joint award of permanent disability because the orthopedic

agreed medical evaluator (AME) apportioned applicant's disability between three dates of injury.

Defendant also argues that the WCJ's decision is not based on substantial medical evidence and that the

YDILEVA,

Applicant,

vs.

ORTHROP GRUMMAN SYSTEMS CORP.;
CE COMPANY OF THE STATE OF

A, administered by AIG CLAIMS, INC.,
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applicant's treating psychologist failed to address apportionment in compliance with Labor Code section

4663.

We have received an answer from applicant and the WCJ has filed a Report and Recommendation

on Petition for Reconsideration (Report) recommending that defendant's petition be denied. we solicited

supplemental briefs from the parties regarding how each party would apportion the disability given that

the disability relating to applicant's orthopedic body parts was apportioned and the disability related to

applicant's psychiatric injury was not apportioned. We have considered the supplemental briefs as well

as the petition for reconsideration, applicant's answer, and the record in this matter. For the reasons

discussed by the wcJ in his report, which we adopt and incorporale by reference, and for the reasons

discussed below, we will affirm the WCJ,s decision.

This matter proceeded to trial after defendant filed a Declaration of Readiness to proceed on

June 3' 2013 ' At trial, the parties submitted exhibits including reports from the agreed medical evaluator
(AME) in the fietd of orthopedic surgery, Dr. Michael Patzakis and reports from applicant,s treating
psychologist, Dr' Friedman. (January 6,2014 minutes of hearing and summary of evidence, pp. 5 _ g.)

The parties did not obtain an agreed medical evaluation or a panel qualified medical evaluation in the

field ofpsychiatry or psychology.

Defendant has the burden ofproof on the issue of apportionmen t. (Escobedo v. Marsha s (2005)
70 cal'comp.cases 604 (Appeals Board en banc).) In Benson v. Irorkers, comp. Appears Bd. (2009)
170 cal.App.4th 1535, 1560 [74 car.comp.cases l r3], the courr of Appear herd that ..a system of
appo(ionmenl based on causation requires that each disrinct industrial injury be separately compensated

based on its individual contribulion to a permanent disability." However,..there may be limited
circumstances' 

' ' when the evaluating physician cannot parcel out, with reasonable medical probability,
the approximate percentages to which each distinct industrial injury causally contributed to tle
employee's overall permanent disability. In such limited circumstances, when the employer has failed to
meet its burden of proof, a combined award of permanent disability may still be justified.,'(Id. at 1560.)

we find it significant that defendant did not avail itself of the dispute resolution process provided
by Labor code section 4061(b) which provides: "if either the employee or employer objects to a medical

DILEVA, Jerry
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determination made by the treating physician conceming the existence or extent of permanent

impairment and limitations or the need for future medical care, and employee is represented by an

attorney, a medical evaluation to determine pennanent disability shall be obtained as provided in Section

4062.2." Labor Code section 4061(i) states that: "No issue relating to a dispute over the existence or

extent of permanent impairment and limitations resulting from the injury may be the subject of a

declaration of readiness to proceed unless there has first been a medical evaluation by a treating

physician and by either an agreed or qualified medical evalualor...." [Emphasis added.]

In this case, defendant frled the Declaration of Readiness to Proceed and yet did not offer any

evidence on the issues of permanent disability and apportionment of applicant's psychiatric injury other

than the reports of Dr. Friedman.

Defendant argues that applicant's psychiatric injury is a compensable consequence of his

orthopedic injuries and, therefore, applicant's psychiatric disability should be apportioned in accordance

with the orthopedic AME's apportionment of the disability caused by his orthopedic injuries' However,

it is important to note that "the percentage to which an applicant's injury is causally related to his or her

employment is not necessarily the same as the percentage to which an applicant's permanent disability is

causally related to his or her injury. The analyses of these issues are different and the medical evidence

for any percentage conclusions might be different." (Escobedo v. Marshalls (2005) 70 Cal.Comp.Cases

604, 61 I (Appeals Board en banc).)

While it may be simpler to apportion permanent disability identically for all body parts, in matters

that require scientific medical knowledge, the Appeals Board may not substitute its judgment for that of a

medical expert. (E.L. Yeager Constructiotl v. lYorkers' Comp. Appeals Bd. (Gatten) (2006) 145

Cal.App.4th g22, g2g [7] Cal.Comp.Cases 1687].) A medical evaluator in a particular field is tasked with

parceling out industrial and non-industrial causation of permanent disability for the body parts or body

systems that are within his or her area of expertise "A medical report predicated upon an inconect legal

theory and devoid of relevant factual basis, as well as a medical opinion extended beyond the range of

the physician's expertise, cannot rise to a higher level than its own inadequate premises'" (Zemkc v'

Worhnen's Comp. Appeals Bd. (1968) 68 Cal.2d794 [33 Cal'Comp'Cases 358,363]')

DILEVA, Jerry
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In this case, although applicant's orthopedic

injuries, the overall permanent disability caused

intertwined, entitling applicant to a joint award.

For the foregoing reasons,

IT IS ORDERED as our Decision After

Findings, Award and Order is AFFIRMED.

permanent disability could

by applicant's industrial

be apportioned between

injuries is inextricably

Reconsideration that the February 27,2014 Joint

WORKERS' COMPENSATION APPEALS BOARI)

I CONCUR.

TES

I DISSENT (See Dissenting Opinion),
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Dissenting Opinion

I respectfully dissent. It is settled law that when two industrial injuries combine to cause

permanent disability then the permanent disability caused by each must be separately awarded, unless the

evaluating physician cannot parcel out, with reasonable medical probability, the approximate percentages

to which each distinct industrial injury causally contributed to the employee's overall permanent

disability. (Benson v. The Permanente Medical Group (2007) 72 Cal.Comp.Cases 1620 (Appeals Board

en banc), affrrmed sub nom. Benson v. Workers' Comp. Appeals Bd. (2009) 170 Cal.App.4th 1535 [74

Cal.Comp.Cases 113].) Prior to Benson, separate industrial injuries involving a common body part were

routinely combined into a single award of permanent disability when they became permanent and

stationary on the same date, in accordance with the holding of the Supreme Court in Wilkinson v.

Ilorkers'Comp. Appeals Bd. (1977) 19 Cal.3d 491 [42 Cal.Comp.Cases 406 (Wilkinson). However, the

new regime of apportionment adopted by the Legislature as part of Senate Bill 899 (SB 899) changed the

Iltilkinson rule by repealing former section 4750 and by requiring, in the new section 4663, that

permanent disability be apportioned by parceling it out based upon its causative sources. In Benson v.

Pennanente Medical Group, supra, 170 Cal.App.4th 1535 174 Cal.Comp.Cases 113, l30l the Court of

Appeal opined: "We cannot conceive that the Legislature would intend to 'replace' or 'repeal and recast'

the rules of apportionment but still retain the lYilkinson doclaine."

Here, contrary to Benson, supra, the majority is disregarding the considered opinion of the AME

that the permanent disability caused by applicant's orthopedic injuries should be apportioned.

Turning 1o apportionment of applicant's psychiatric disability, the WCJ musl make a

delermination of what percenlage of an applicant's permanent disability was directly caused by the

industrial injury and'what percentage of disability was caused by other factors based on substantial

medical evidence. (Escobedo v. Marshalls (2005) 70 Cal.Comp.Cases 604 (Appeals Board en banc).)

Labor Code section 4663(c) states that "In order for a physician's report to be considered complete on the

issue of permanent disability, the report must include an apportionment determination....If the physician

is unable to include an apportionment determination in his or her report, the physician shall state the

specific reasons why the physician could not make a determination...The physician shall then consult

DILEVA. Jerry
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with other physicians or refer the employee to another physician...in order to make the final

determination. " (Lab. Code 9a663(c).)

Here, Dr. Friedman stated: "While I see multiple dates of orthopedic injury, I believe it would be

speculative to attempt to apportion the pemanent psychiatric disability between the various injury dates.

Thus, 100% ofthe permanent psychiatric disability is due to the combined effects of all dates of injury,

which are inextricably intertwined." (Exh. t0, February 6, 2013 Report, pp. 13-14.) Dr. Friedman did

not explain why "it would be speculative to attempt to apportion the permanent psychiatric disability"

His reporting is not substantial medical evidence on the issue of apportionment.

As set forth in Tyler v. rVorkers' comp. Appeals Bd. (1997) 56 cal.App.4th 3gg [62

Cal'Comp.Cases 924,926-9271, Labor Code sections 5701 and 5906 authorize the WCJ and the Board to

obtain additional evidence, including medical evidence, at any time during the proceedings. (See also

Lundberg v. l(orktnen's comp. Appeals Bd. (1968) 69 cal.2d 436 [33 cal.comp.cases 656, 659]; King

v. workcrs'comp. Appeals Bd. (1991) 231 cal.App.3d 1640 [56 cal.comp.cases 408,414]; Raymond

Plastering v. worhnen's comp. Appeals Bd. (King) (1967) 252 cal.App.2d 748 [32 cal.comp.cases

287 
' 2911.) Before directing augmentation of the medical record, however, the WCJ or the Board must

establish as a threshold matter that specific medical opinions are deficient, for example, that they are

inaccurate, inconsistent or incomplete. (Tyler, supra,62 cal.comp.ca ses at p. 92g; McClune v. llorkers,

Comp. Appeals Bd. (1998) 62 Cal.App.4th 1l l7 [63 Cal.Comp.Cases 261,265].)

DILEVA, Jerrv
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In this case, Dr. Friedman's opinion on apportionment is inconsistent with the orthopedic AME

and is not adequately explained as required by Labor Code section 4663 and Escobedo, supra.

Accordingly, I would return the matter to the trial level for further development of the record on the issue

of apportionment of applicant's psychiatric injury.

DATED AND FILED AT SATI FRANCISCO. CALIFORNIA
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STATE OF CALIFORNIA
DTVISION OF WOru<TRS' COMPEIfSATION

WORI(IRS' COMPENSATION APPEALS BOARD

WCAB Cate l{olal. ADrI 1381123 (VrO 0509654 lUr)
ADr 6813484
ADr 6E13487

JERRY DILEIIA, vs. NORTEROP CRUUMAI{ T'YISTT,Ms
CORPCTRATION; Al[ERIcrN[
CASUIILTY COMPAITY OF READING,
PEI{IISYLVANIA, admlaletered by
CNA Clatns Plus; INSITRANCE
COMPAITY OF TIIE STATE OF
PEIINSYLVAilIA, admlalstered bY
AIG Clalns Servlces, Inc.,
DEFENDANT(S).APPLICANT,

WORKERS' COMPENSATION ADMINISTRATIVE LAW JUDCE
DAVID L, POLI.,AK MARCH 27,2OT4

REPORT AI{D RECOIIMENDATIOIT OF WORXTRS' COMPENSATTON
ADMIMSTRATPE U\W i'UDGE ON PEqTTIOil FIOR RECOJNSIDERATTON

IITTRODUCTION:

On March 24,2014, the Defendant, Insurance Company ofithe State of
Pennsylvania, adminiqtered by AIG Claims Scrvices, Inc., 6led a ':mely and verified
Petition for Reconsideration dated March 24,20 f 4, alleging that the undersigrred.
WCJ erred in his Joint Findings of Fact, Award & Order dated February 27,2014.
The Defendant contends that the undersigned WCJ should have apportioned
permanent disability separately between tlte three claims of injury in accordance
witlr Elenson.v. Permanente Medical Group l2OO9l 72 Cal. Comp. Cases I 160.
(Appeals Board en banc) (Bensonl and the Agreed Medical Evaluator in orthopedics,
Michael J. Patzakis, M.D., and should have rejected the medical opinion oliDavid L.
Freeman, M.D., Ph.D., the Applicant's treating physician in psychiatry, that the
industrial permanent disabili.ty was inextricably [nked between the t]rree industrial
injuries,

This case is currently scheduled for a lien conference or\August 7 ,2014 at
1:30 p.m. with WCJ Lynn Devine based on a DeclarationdReadinoss (o Proceed
filed by Friedman Psychiatric Medical Group on March 19, 2014. Given that a
Petition for Reconsideration has been filed by the Defendant, the lien conference
will be cancelled.

STATEMEI|T OF FACTS:

The Applicant, while employed as a landscape gardener by Northrop Grumman
Systems Corporation, sustaincd industrial injury.during tlte period February 2'
ZOOI to October 13, 2003 to his cenrical spine, lumbar spine and left arm, and
claimed to have sustained industrial injury to his psychological system'



-----_-'--1

gastrointestinal system, central ncrvous system (in the form of sleep disorder) and
neurological system (in the form of headaches).

ln addition, the Applicant claimed to have sustained industrial injuries to his
lurrbar spine bn September 24, L99g and February 1, 1994.

9l {q""fy 6,2014, the parties tried and submitted this case to the undersigned
WCJ for a decision on the disputed issues of permanent disability and
apportionment.

On February 27 , 2OI4, the undersigrred WCJ issued his Joint Findings of Fact,
Award & Order dated February 27,2014, finding that the Applicalt sustained a
cumulative trauma injury to his cervical spine, lumbar spine, left arm,
psychological system and gastrointestinal system, but not to his central nervous
system_(in the form of sleep disorder) or his neurological system (in the form of
headaches). In addition, the Applicant was awarded 960lo permanent disability with
the need for further medical treatment and found that thC Applicant's permanent
disability lior his lumbar spine and psychological system wai inextricably linked
bas.ed on the medical report of Dr. Freemair dated February 6,2}lg, thjreby
entitling the Applicant to a joint permanent disabilit5r award

It is from this decision that the Defendant claims to be aggricved.

DIACUSAION:

Aryu.-_t to Benson, the rule in Wilkinson v. Workers'Comp. Apoeals Bd. llgT7l42 cal. comp' cases 406, atlowing a co-uitte@ty in'
successive injury cases, was not consistent with tlle new requirement of .

ap_p_ortionment being based on caugation.and was no longer. generally applicable.
A wcJ must now determine and apportion to the cause oi pio'r''crit ai"'"uiuty
each ir{ury that is work related. F'-rthermore, consid.eration must be given to allpotential causes of disability, whether ftom a current, prior or subseq;ent injut
or nonindustrial injury or condition.

Howerrer, there may be some cases when the waluating physicians cannot parcel
out with reasonable medical probability the approximaie pircentages that e-ach
.s3cgcgsive injury contributed to the overall pirmanent disabflity aira *,"t, in theselimited circumstances, t},e industrial iniuriei may be deemed "iirextrlcatry un*J;
illTit:1.3t^1*go of_nggalenl $otiu.v. l4r,"orr, supra.74 cal. Comp. CasesatPP, tO22- lO23; Citv of Cathedrd Citv v. Workers, Cornn- Anneets Flrt lFia-irtor

!2!-1-s)^79 cur. co-p. 
1

?9-11,9* wr\. !omn. P.D. LExrs 27, s-ro (Appeats eoar- notewortrrylirier
decision); se_c !ake*rr. S"rl lr, ancisco Hiltod (2oll) 2oil Cal. Wrk.
Comp. P.D. LEXIS 326,23-24@el decision)l

L1,-{_d1{91 
*m." h-".* 1". h-:9-" parts of body that are not inextricably linked,

yl"T- T":". p*ts of body straddle and overLap various dates of injury to sirch a
oegree that th_e-y overlap parts of body that are inextricably linked, thlrebypreventing a wcJ from parsing and apportioned the tinked parts or uoay hom ttreparts of body that are not linked and issuing awards that adequately and



proportjondly compensate.an applicant, a joint award must be issued. [See p9!!g;1
Countv of lps Angeles (20f0) 2O1O Cal. Wrk. Cooop. P.D. LEXIS 282, l8 (Appeats
Board noteworthy panel decision)l

In this case, the undersigrrcd WCJ retied on the medical report of Dr. Freemqn
' 
dated February 6, 20 13 regarding apportionment. [Applicant's Exhibit "10"1
On pages 13 to 14 of his report, he wrotc the following:

'While I see multiple dates of orthopedic injury, I believe it
would be speculative to attempt to apportion the permanent
psychiatric disability between the various injury dates. Thus,
i00% of the permanent psychiatric disability is due to the
combined effects of all dates of injury, which are inextricably
intertwined."

It was based on this medical opinion tfiat the undersigned wcJ wrote the following
in his Joint Opinion on Decision dated February 27 , 2014, on page two:

'Based on the medical report of Dr. Friedman dated February 6,
2013, the Applicant's psychological Permanent disability was
apportioned jointly among all tlrree injuries and couldn't be
parceled out. It thereforc constitutes an exception under
benson v. Permanente Medical Group l2OO9l 74 Cal. Comp.
Cases 113 and therefoie entitles the Applicant to a joint award
for his psychological system.

Based on the AME rePort of Dr. Patzakis dated February 17,

. 2012, [Applicant's Ex]tibit '6"1 there is a reasonable basis to
apportion 25%o permanent disability to the lumbar spine jointly-
6-the February 1, 1994 and sePtcmber 24, L993 dates of
injury and 75% to the continuous trauma injury during. the
period Febnrary 2,2OOL to October 13, 2003. However, given

ihat the psychological permanent disability was deemed
inextricably linked, the Applicant is entitled to a joint award for
his lumbar sPine."

Notwithstanding the Defendant's critical charactcrizations of Dr. Freeman, the
undersigrred wcJ still found his medical opinion on apportionment to be cedible'
well-rea-soned and substantial evidence in accordance with Benson. Its personal

dissatisfaction with Dr. Freeman's medical opinion alone cannot render it not
substantial evidence.

In addition, while thc Defendant contends that the undersigrred WCJ exceeded his
authority in issuing a joint award because Dr. Freeman failed to consult with otler
physicians or refer-thj Applicant to another physician to make an apportionment
deierrnination, this arg'mei'rt is based upon an erToneous interpretation of 

.

Labor Code g 4663(c) -quiring that a reporting physician should consult wit1' other
physicians ojrty if a irnat-opinion cannot be olctained with respect to apportionment'

in;tds v. cttv ;f cathe& , 2013 cal. Wrk. Comp. P.D' LExls 1o3' 7



wdt denicd sub.. nom Ciw ot Cathedral Citv v. Workers' Coqrp, Appeals Bd. lFieldsl,
suprol

Thcrcfore, for the reasons that were set forth above, the undersigrred WCJ did not
err in finding that the Applicant was entitled to a joint award.

RECOMUEIIDATIOf,:

The undersigned wcJ respectfirlly recommends that the Defendant's petition for '

Reconsideration dated March 24,2014 be DENIED.

March 27 20L4 4-O.-/."-</-
DAVID L. POLL/IK

WO RKER S' COMPEIiISA'TO N
A I'MI M STRATIW I,AW JTI IX}E

Filed and Served by mail on all parties
on the OIEciaI Addiess Record.

Martinez
: March 27,2074




