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WORKERS' COMPENSATION APPEALS BOARI)

STATE OF CALIFORNIA

JOHNWOODWARD,

Applicant,

vs.

TRI CORP CONSTRUCTION; NATTONAL
UNION FIRE INSURANCE COMPANTY OF
PITTSBURGH, PA,

Case No. ADJ6E?2063
(Sacranento District Oflice)

OPINION AND ORDER
GRANTING PETITION FOR

RECONSIDERATION
AND DECISION AFTER
RECONSIDERATION

Delendan&,

Defendant seeks reconsideration of the June 30,2014 Findings and Award issued by fhe workers,

compensation administrative law judge (WCJ). Therein, rhe WCJ found that there was new and further

disability under Labor coder section 5410 and good cause under section 5g03 to grant applicant,s

Petition to Reopen; rhat applicant sustained psychiatric injury arising out of and occurring in the course

of employment (AoE/CoE); and that applicant has need of further psychiatric medicat treatnent. The

parties previously settled applicant's orthopedic claim by a January 26,2011Stipulated Award providing

that applicant sustained admitted industrial injury to his right shoulder, right elbow, right wrist, right

humerus, and right upper extremity while employed as a construction superintendent on June 6, 2009

causing 2Yo permanent disability and need for fi[ther medical treatment. Applicant filed a timely

Petition to Reopen on June 21, 2011 and an amended petition to Reopen on September 21, 201l, both

alleging new and further disability, including the need for a psychiatric consultation. Following

additional proceedings, the Petition to Reopen was tried on April 4,2014 and resulted in the decision

from which defendant seeks reconsideration herein.

Defendant contends that the WCJ erred in finding applicant's psychiatric injury compensable.

I All further statutory references are to the Labor Code, unless otherwise noted.
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Defendant:ugues that applicant's claim is barred under the doctrine of res judicata; that the psychiatric
injury is not new and further disability because applicant knew of the psychiatric injury at the time of the
January 26, 2011 settrement; and that appricant failed to estabrish good cause to reopen.

Applicant filed an Answer. The wcJ issued a Report and Recommendation on petition for
Reconsideration (Report) recommending that we deny rcconsideration.

Based on our review of the record and for the reasons discussed below, we w'r grant
reconsideration for the sole purpose of amending the wcJ's decision to find that applicant,s psychiatric
injury is a compensabre consequence injury of the June 30, 2014 admitted orthopedic injury. we will
otherwise aftirm the WCJ's decision.

Defendant does not dispute the wcJ's finding of new and further disability and good cause to
reopen as to the orthopedic injuries and does not dispute that there is substantial medical evidence
establishing industrial causation of the psychiatric ihjury or the need for psychianic treatrnent. Therefore
we need not address those issues. Instead, defendant only disputes the finding of compensability of the
psychiatric injury based either on the dochine of res judicata or the argument that new and further
disability and good cause to reopen do not exist where applicant knew of the psychiatric injury at the
time of the January 26,201I Stipulated Award settlement and did not assert that injury at that time. we
disagree.

A psychiatric injury does not fall within the ambit of the workers, compensation system until it
causes either disability or a need for medical treatrnent an! it is diagnosed .tsing the terminology and
criteria of the American Psychiahic Association's Diagnostic and statistical Manual of Mental Disorders,
Third Edition-Revised' or the terminology and diagnostic criteria of other psychiatric diagnostic manuals
generally approved and accepted nationally by practitioners in the field of psychiatric medicine.,, (Lab.
code, $$ 3208'3(a); 139'2.) This is true ofall claims ofpsychiatric injury whether or not an injury stands
alone or is a compensable consequence ofa physicar injury. (see Lockheed Mortin corp. v. worhcrs,
comp' Appeats Bd. (2002) 96 car.Anp.4th 1237, r23g-r240, 1249 [62 cal.comp.cases 245].)
Moreover' while it is true that final decisions of the Appeals Board have res judicata effect (scott v.
IndustrialAcc.Com'(1956)46car,2d76,s3[r956car.LEXIS 

r5s];Frenchv.Rishert(r9s3\40car.2d

WOODWARD,John
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477,480 [1953 cal. LEXIS 2r0]), the Appears Board is given powers under sections 5803, 5804, and

5410 to rescind, alter, or amend any order, decision, or award within five years fiom the date of injury.

Therefore, orders, decisions, or awards of the Appeals Board are not final until that period has expired.

Given the non-finality of such orders, decisions, or awards during the period of continuing jurisdiction,

the doctrine of res judicata is not applicabr e. (Azadigian v. worrrcrs, comp. Appears Bd. (1gg2) 7

cal.App.4th 372,379 [57 cal.comp.cases 391].) (casualty Ins. co. v. Industrial Acc. com. (1964) 226

Cal.App.2d 7 48, 7 56-7 57 .)

In this case, the parties entered into a stipulated Award on January 26, 2011, as described above.

addressing only orthopedic injuries. According to defendant, at the time the parties entered into the

Stipulated Award, applicant was aware ofhis psychiatric symptoms but failed to allege psychiatric injury
at the time of the settlement. Defendant cites to numerous medical records summarized in the

November 13' 2012 AME report of psychiatrist Gordon Baumbacher, M.D., that establish applicant,s

awareness of psychiatric symptoms. These medical records include treatrnent records dated

March 3' 2008 noting anxiety disorder; a treatrnent note dated June 25,2009 from Mercy Medical Group

describing major anxiety due to workers' compensation claim and job situation; a heatrnent note dated

July 27 , 2009 describing anxiety due to shoulder pain; a treatment record dated January I 4, 2010 noting

"increased anxiety due to ongoing issues with workers' Compensation issues, with right shoulder pain,

and a sister with recent bilateral mastectomy" and noting psychiatric medication use ,.four y€ars ago,, to

conhol anxiety;" and the october25,2010 agreed medical examination (AME) report of orthopedist

Peter Mandell M.D., which stated that applicant suffered from depression and hypertension.

(Dr. Baumbacher's l1l13/12 report rir pp. 3-5, Applicant,s Exhibir 3.)

Following the January 26, 2011 settlement, applicant filed a timely petition to Reopen on

June 20, 2011 and an amended Petition to Reopen on September 2l,20ll both alleging new and further

disability and good cause to reopen, including the need for a psychiabic consultation recommended bv

Vinay Reddy M.D., on April 18,201l.

Applicant was initially evaluated by Dr. Baumbacher, the psychiatric AME, on March 7,2012.

He issued a report issued on March 16,2012 (Applicant's Exhibit 2). Dr. Baumbacher made diasnoses

WOODWARD. John
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"in accordance with the criteria of the Diagnostic and Statistical Manual of the American psychiatric

Association," as fo ows: l ) major depressive disorder, single episode, nonpsychotic, moderate (296.22):
2) anxiety disorder NoS (300.00); and 3) pain disorder associated with both psychological factors and a
general medicar condition. (Dr. Baumbache f s 3/16^2report ar p. 2g, Appricant,s Exhibit 2.)

In addressing causalion, Dr. Baumbacher provided a Rolda analysis in light of applicant's
terminati on. Dr. Baumbacher wote:

Dr. Baumbacher did not find appricant permanent and stationary with regard to his psychiatric
status' Qd' at p' 35') He felt that additional psychiatric rearxent was indicated including both
pharmacotherapy and counseling . (Id. at p. 37 .)

on November 13' 2012, Dr. Baumbacher issued a supprementar report in response to questions
posed by defense counsel' (Applicant's Exhibit 3.) He was asked how applicant,s psychiatric condition
changed from the period prior to January 26,20r1to the period after January 26, 201 l. Dr. Baumbacher
responded:

The injury of that date and €vents that folrowed had had major impact resulting inchronic pain, associated ohysicar limitatiori in 
-rr,J-.,atmant,s 

experience anunresolved, unstabre dominate ;grtr rrtouiJei,-LJ'.iig" in his work sratus. Theconsequences of the iniurv June 3, 200g, therefore ma L'"n sufficiently problematicthat the preponderance of evidence indicares with i.J*irc medicar probabirity tharthe injury on June 23, 2oog [sic], and tlr" ";;;l;1;iolo*ea shortty thereafter(termination of the craimant's imtroyment; r,"J-u"* pt.o"minant (greater than 50percent) as to a[ causes combined-:f prv"rti*i. irpui-*"nt 
"na 

need for Featmentassociated with svmptomatorogy diagnosabte 
": M;;;;:or.ssive Disorder, sinsreEpisode, Nonpsychotic, Moderate; Anxiety Disorder Nos; and pain DisorderAssociared with Both psychorogicat Fact"* -a "-c.i.ta v.ai""t condition.

[A]s a consequence, the prooortionate causar effects from the claimant,s terminationof June 15,2009, with riasonabte.medi";i;;;;d;;ld 
not exceed 20 percent

# ffiH..;:|d 
not reach trre *r'esrrota JiJ;iliti'6i; ii *;1" "-"""'

Ar the time of my report,of M arch 16,2012, the Stipulation dare of January 26, 2'll,had not been referenced by the craimant o. in t.L,'t. *nespondence. Therefore,shifts that may have occurred in emotional tt"t"r'p.r and post this date had not beenspecifica'y referenced.. However, r.f.t;;;;-;J;ds do reference a chanse inemorional srarus followi.ng the daie 
"r 

l*""ry'il,.zo'. r", .*.,rp," iir]Tr"".,Reddy in a reporr of Aprir'i s, zor i,l,ui;;.;'"d .'B""k Depression Inventory scoreof 24. Dr. Reddy in a tepo.t or rtauv gl,-i'il, nor"o that the Beck DepiessionWOODWARD,John 
4
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Inventory score had increased 
Jo 10 gg then by June 2g, 201l, had dropped to 34,and then- 9l lulv 26, 21lr, had increased t" ge' rjr."ri"jar;r"iio#,"i

January 12,2012, noted a Beck Depression Inventory score of 35. These scoreswould indicate that beginning in tie second third of tr,. v"-loii'tr,."ir.r.Depression Inventory scores increased fiom 
'evels 

in the modeiate;;;iJ;#;;
the severe range and remllat the higher level into early 20l2Td;1;;;;;i;
support a finding that Beck Depression Inventory r"or..lrr"r"*J;ft;;;;;;#;;;
of the year in 20r I and with some nu.tu"tion r.*"in"J erevated irr" ,i" i.*i*i".'"i2012, At the time of my examination on March r+, zoii, ,r,"i"ii"ii;il::i;Inventory score was 32. while Bect< oepreJon 

'ru.n,ory 
scores had not been

l,rr:Tt f".r the period prior to January 26,2011, the scores ava'abre subsequent tothat date had indicated an upward rcnA tlat fr"a ,t"UifirJ; ;;.il;;"T;:;level by the latter halfof20ll.,'

@r. Baumbacher,s 1l/13/12 reporr at pp. 6_7, Applicant,s Exhibit 3.)
Thus, there is some evidence in the record that, prior to the January 26, 20r l setttement, appricant

was aware of psychiatric symptoms, that he had received treatment for those symptoms, and that he may
have attributed those symptoms, at reast in part, to his specific orthopedic injury of June 6, 2009.
Nevertheless' none of the summarized records rise to the level of substantial medical evidence
establishing industrial causation for the psychiatric injury pursuant to section 320g.3(a) which requires
disability or a need for medical treatrnent 4d a diagnosis using terminology and criteria of the American
Psychiatric Association's Diagnostic and statistical Manual of Mental Disorders. such evidence did not
arise unt after the January 26, 20lr seftlement in the form of Dr. Baumbacher,s March 7,2012
psychiatric AME report. There, he diagrosed applicant's psychiatric condition and found that the
orthopedic injury was the predominate cause. Defendant does not dispute either of those findines on
reconsideration' In addition, Dr. Baumbacher found that applicant's psychiatric symptoms increased
after January 26,2011' This increase in symptoms consists of a demonstrable change in condition
leading to new and further disability under section 5410. (Nicky Blair,s Restaurant v. workers,Comp.
Appeals Bd' (1980) 109 car.App.3d g4r, gs4 [45 car.comp.cases g76].) Therefore, we affirm the
WCJ's finding of new and further disability under section 5410.

However, when an emproyee, who has sustained an industriat injury to one body part, suffers an
injury to another body part as a consequence, it is not a new and independent injury. Instead, it is a
compensable consequence injury that rerates back to the original injury date. (southern Cat. Ropid

WOODWARD, John
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Transit Dist. v. workers'comp. Appeals Bd. (veitznan) (lg7g)23 cal.3d l5g [44 cal.comp.cases

l07l; Laines v. lYorkers' comp. Appeals Bd. (197s) 48 cal.App.3d t72; Dixon v. Ford Motor Co. (1975)

53 cal.App.3d 499.) Thus, it was enor for the wcJ to find psychiatric injury arising out of and

occurring in the course of employment (AOE/COE). Therefore, we will amend the WCJ,s decision to

find that the psychiatric injury is a compensable cotrsequence ofthe specific injury on June 6,2009. We

otherwise affirm the WCJ's decision.

Finally, we note that applicant's attorney cited the unpublished decision of State Compensation

Insurance Fund v. Ilorkers'comp. Appeals Bd. (Hancock) (2010) 75 cal.comp.cases 1336 multiple

times in the Answer. Applicant's attomey is admonished for citing this unpublished case without

alerting the Appeals Board that this is an unpublished case in violation of Califomia Rules ofCourt. rule

8.111s(a).

Accordingly, for the reasons stated herein, we will grant reconsideration, for the sole purpose of
amending the WCJ's decision to find that applicant's psychiatric injury is a compensable consequence

injury of the June30,2014 admitted orthopedic injury. We will otherwise affrrm the WCJ's decision.

For the foregoing reasons,

IT IS ORDERED that defendant's Petition for Reconsideration of the June 30, 2014 Findings

and Award is GRANTED.

//t

WOODWARD.John
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IT Is FURTITER 
'RDERED, 

as the Decision After Reconsideration of the workers,
compensafion Appeals Board, that the June 30,2014 Findings and Award is AFFIRMED, EXCEpT as

AMENDED below.

FINDINGS OF FACT

+**

3 
. 
Applicant susrained psychiatric inju.y as a compensable consequence of theindustrial orthopedic injury on June 3.-20b9.

WORKERS' COMPENSATION APPEALS BOARI)

ICONCUR,

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA

sEP 2 3 u0i4

SERVICE MADE ON THE ABOVE DATE ON TIIE PERSONS LISTED BELOW AT THEIRADDRESSES SHOWN ON THE CURRENT OFFICIAL ADNNNSS NNCb_NNI--

JOHN WOODWARD
MCMONAGLE STEINBERG
DENNIS ISAAC

PG:jmp
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