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WORKERS' COMPENSATION APPEALS BOARD

STATE OF CALIFORNIA

JULIELOGUDICE,

Applicant,

v3.

MIMI,S CAFE; CALIFORMA INDEMNITY
INSURANCE COMPAI{Y, administered bv
GALLAGHER BASSETT SERVICES, INE.,

Case No. ADJ266?007 (MON 021618l)
lMarina del Rey Disrrict Otfice)

ORDERDENYING
PETITIONFOR

RECONSIDERATION

Defendane.

We have considered the allegations of the Petition for Reconsideration and the contents of the

report of the workers' compensation administrative law judge (WCJ) with respect thereto. Based on our

review of the record, and for the reasons stated in the WCJ's report, which we adopt and incorporate, we

will deny reconsideration.

/t/



TJ

t4

t5

16

t7

t8

19

20

21

22

z5

ai

25

26

27

I

2

J

5

6

7

8

9

l0

ll

12

For the foregoing reasons,

IT IS ORDERED that the petition for Reconsideration is DENIED.

WORKERS' COMPENSATION APPEALS BOARI)

ICONCUR
0*urY crrsrrNEE.cor\rDAx

DEIDRA E. LOWE

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA

,fR o t ?0tl

SIiR\/ICE ]\4ADI] ON T.ItF] AI]o\/E DATIi oN TIIE PI'IIs.oNs LISTED I]Il,LowAI)DIilISSES Slto\\/N ON ]'lilt cUIIRUNI- OITFIClAL Ar)r)rtltss JutcroRD.
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JULIE LOGUDICE
LAW OF'FICES OF GARY RODICH
MEDICAL PRACTICE MANAGEMENT
STOCKWELL, IHRRIS, WOOLVERTON & MUEIIL 7"

AT TI]EIR

FRANK [,{, BRASS

DEIDRA E.

LOGUDICE, Julie



CASE NUMBER

JULIELOGUDICE VS,

WORKERS COMPENSATION JUDGE

DATE OFINJURY

ADJ2667007

MIMI'S CAFE

JEFFREY R, WARD

4123/96

INTRODUCTION

Testimony on the cunent dispute first began at the Trial held on 5/31112. Then after
multiple continuances and orders taking offcalendar, the Trial was finally completed on

l0/9114. After allowing time for post-trial briefs, thejudge issued his decision on l/16/15
relevant to residential relocation, moving costs, rent differential and housekeeping.

on2/24/15 Defendant fired a timery and verified petition for Reconsideration. The
statutory grounds are not clear but likely petitioner believes:

I . The evidence does not justify the Findings of Fact, and

2. The Findings of Fact do not support the Order, Decision or Award.

while at first glance it might appear that Defendant's petition is untimely, the petition

for Reconsideration is legally timely based on the fact that thejudge's decision was

inadvertently sent to the prior defense law office (Stockwell, Hanis, et al) rather than the
current representative at Adelson, Testan, et al. The judge takes responsibility for this enor.
Applicant filed a timely Answer.

II.
STATE]\{ENT OF FACTS

Applicanr.lulie Logudice, whilc age 32, susrained an injury on 4l23l96to her back,

krrees, r,igmines, stomach, srccp and rcft pirifornris, wtire ernproycd as thc manager of Minri,
ca1'6 in Norrhridge, cA. on 6/9/10. the undersigned appr.oved a Stipulation with Request for
Award that provided for lbO% permanent total disability and rifetime medical care. paragraph

9 ofthe stipulation states in relevant portion "Medical treatmenr is b be through lilpN, as per
AME's to body parts stipurated herein. No treatment for psyche, murtipre screrosis, rhrtoid,
strol@ or TIA."



Soon thereafter, Applicant began filing multiple Declarations ofReadiness (DoR) on

treatrnent issues that eventually resulted in a MSC on3ll4l12. on that date the parties

completed Stipulations and lssues. The main issues set for Trial was whether Applicant

medically needed to relocate from a second story apartment, and if so, whether Defendant is

liable for relocation costs and any rent differential. other issues included penalties,

housekeeping and mileage reimbursement. on 5/31/12, the testimony was taken and then the

case lingered for a couple years due to multiple continuances and eventually a request to go off
calendar while a possible settlement would be investigated. Finally, at Defendant's insistence,

the trial was completed on 10/9114.

Thejudge then found in favor ofthe Applicant and awarded her reasonable relocation

costs, reasonable rent differential and housekeeping services. The judge also found Defendant

did not unreasonably delay any benefits and thus no penalties were awarded. Defendant

responded with the instant Petition for Reconsideration.

III.
DISCUSSION

Petitioner specifically claims the j udge "acted in excess of its jurisdiction in relying on

AME opinion to award future medical care. " They claim that "any and all treatment request

post-January 1 , 201 3 be subject to medical necessity such that QMEs ond AMEs can no longer

comment on medical treatment recommendations." They further argue"any disputes

concerning lreatment would be subject to ulilization review and any objeclions or questions or

issues regarding ulilization review musl now go through independent medical revieut."

Petitioner then goes on lo state " However, Judge l4/ard awarded rent differentiol.for chonge of
resitlence ond relocution hoscd olt the AMEs opinions."

1'he problem with this argument is that rhis case does not concern a post li I /13 requcst

lbr mcdical treatment. For cxample, the issuc ofhomc hcalth care was lilst listed on the pre-

trial confcrcnce stat€melt( complcted atthe Conference on 4/13/lQ. Thetrial on the current

issues first began on 5/31/!?, although Stipulations & lssues first raising these disputes

occurred at the Conference held on 3/14/12. This timing serves to vitiate Petitioner's

arguments concerning Labor Code 94610 as we are not dealing with a post I /l /l 3 treatment

reouest.



Then Petitioner argues that the MpN physician ,'Dr. Singh has never provided

defendants with a request for authorization of treatment in the form olfrelocation ofresidence

or cost dffirential." However, the agreement for Dr. Singh to be the MpN physician was

written in the Minutes at the Hearing on lo/23/p, which is seven months after the date that

these issues were first set for Trial at the Hearing on3l4/12.

More imponantly, Petitioner ignores Trial Exhibit 6 which contains a series of pR-2

reports from Dr. Kamyar Assil, the primary treating physician at that time. The judge is

specifically refening to the report dated t/22lll by Dr. Assil that states ,,Mrs. Logudice

conlinues to have debilitoting pain problems.-iie will require housekeeping semices once per
week to help clean her apartnent. she has dfficulty living upstairs, and is to move dolsnstairs.

For this move' she will require help for packing and unpacking her berongings. she wi
require transportation to all of life's necessities, as per the assessment establish by the AME."

If Dr. Assil's 8/22lll report is not considered the legal equivalent ofa request for
authorization in 201 l, then Defendant would have had a duty under Title g, Regulation g l0l09
to conduct a good faith investigation. The Lexis "noteworthy panel decision', ofAcevedo v
Del Mar Die castine (2014 cal. wrk. Comp. p.D. LEXIS 70l) does a nice job of discussing

the relevant case law on Defendant's duty to investigate, It states in relevant part:

"ln Romirez v. I orkrr.s' Comp. .4ppeals Bd. (1970) l0 Cal.App.3d 227.234
[35. Cal.Comp.Cases 383]. the Court said: "Upon notice or knowledge ofa
clairned industrial injury an enrpioyer has both the right and clutl'to inve.stigate
the .fat'ts in order to deterrnine his riability for rvorknren's cornpensation. bui he
nust act wilh expedition in order 10 comply with the slatutory provisions lbr
the paylnent ol- conrpe nsalior.r u,hiclr r.cquire thar hc ftrle the inilir ive in
proviLling hcnafilr. llc must sc,asonabl.v ofl'cr.to an indLrstrialll, irrlLrrcd
cn'rpl()),cc {hat nrctlic:rl. sLrr.gical ot. hor pital car.e s'hich is rcasona[r11, r.ccluircri
to cure oi leiievc i'rrm thc cllicts Lrl rlrc- industr.ial iniur),... ( llalics added.),'
(r\ccold. ,4litrrri t,. ',forkt:rs' (\ln1t. .lppaul.t &1. ( 1979) 100 (,a1.,{pp.3cl 3.11.
.166 i(i7 l{.1 ('r:l.Liorrrp.Ciascs I l56l: l)rtt.,iiru;i.. Ili)rl;(,1..t, (.,1)tjjp .i1ryrul.t Bl.
( l97ti) 73 Ca1.,'\pp.3d 1009. i020 143 (ial.('ornp.(l:;cs r02l.)

N4oretrr.cr'. in [)nilctl Sltutt.s Co,s. (\t. t'. hrlu.striul ,4cc. Com. (,\4q,nuhan)
( 1954) | 22 Cal.App.2d 427 . 135 [ I 9 C]al.Corrp.Cases 81, the Court said:
"Section 4600 oflhe Labor Code places the responsibiliry for medical expenses
upon the employer when he lras knowledge of the injury. . .. The cluty inrposed
upon an employer who has notice ofan injury to an ernployee is not...the
pussive one oJ reimhursement but the uctive one gf oLfering uid in aclvunce arul
of making whatever investigalion is necessan, to determ ine the extent of his
obligation and the needs ofthe employee. [ltalics added.l."



ln Neri Hernander, we reiterated that:
"IUndeL] circumstances when an employer receives othcr notice tlrat home
health care sclvices rnay be needed or are being providcrd, an enrployer has a
dut1, u''',1.''.".t'on 4600 to investigate. (See Braeu'ood ('onvalescent Hosp. v.
Workers' Comp. Appeals Bd. (Bolron) (1983) 34 Cal. 3d t59. I 65 [48
Cal.Cornp.Cases 5661.) In addition to thejudicially announced obligation to do
more than passively sit by, an employer also has a regulatory dutv to conduct a
reasonable and good f'aith investigation to detennine whether benefits are due.
(Sce Cal. Code Regs.. tit.8. 0 10109 .)" (/d. at p.694.)"

Based on the way discovery was performed, thejudge believes the parties acted in a way

consistent with allowing the AME'S to resolve the treatment issues, The judge also reminds

Petitioner ofprior defense counsel's admissions on page 5, lines I to 5 ofthe 6/l&l12Trial

Brief that was originally submitted for the Trial dates in 2012. Counsel at that time wrot€

" Defendant contends that applicant's reliance upon the opinion of Dr. Komyar Assil for
houselceeping, transportation, or moving her apartment is misplaced. Reliance should be made

upon the opinions of the AME's. This would be in accordance with the Stipulations entered

into berween lhe parties."

While the judge denied penalties against Defendant based on the uncertainty ofexactly

when the treatment issue became disputed, it was assumed that at some point there was a

medical dispute that the parties then turned to the AMES to resolve as per the terms of the 2010

Stipulation with Request for Award. If there was no dispute, then why did defense counsel

focus so much ofthe AME deposition testimony on the issues ofthe stairs, relocation and

lrousckeeping?

lfthere rvere anl procedural objections to the recommendations contained in Dr.

Assil's 8/22ll I repofl 10 begin u,irh. thejudgc I'eels at rhis poinr thal Defendant has waivcd

thcm in favor of sirrply alton,ing thc Al\41: lo dccide. Thc.iLrdge did in fact r.e)1, or, r1.r" OtU't
llnal conclLrsions. .jLrst ls I)cI'cndarlt wanted and insisted, and nou' they corrplain that the.iudge

"acred in ex<'css tl' his.iuri,ulict ion " by doing so.

Thejudge would agree with Petitioner that treatment requests after l/l/13 must go

through utilization review (UR), and assuming a timely UR denial, would be decided by the

AME's as per the stipulation agreement and as allowed under the Bertrand case thejudge cited

in his decision.



The AME's agreed at their depositions that Applicant should not be navigating so many

stairs just to get into her apartment, which once inside, also has an upstairs area. The judge

believes that there was no way to modify the apartrnent as that was already explored in 2012.

Petitioner refers to some type of "assistive device" that she could use at home and away.

However, thejudge is unaware ofsuch a device and there is no evidence that Defendant was

seeking to obtain that device for Applicant when she was living for so many years at her

upstairs apartment.

Finally, thejudge wishes to repeat what he stated in his opinion on Decision that he

"appreciates that Ms. Logudice continues to seek independent living. Defendant should look

on this favorably as the alternative could be a far more costlyfull time, 24 hour, assisted livins
center. "

IV.

Itisrespectfullyrecommended'ffiPetitionforReconsiderationbedenied.

MARCH 9.2015

Jeffrey Ward
WoRKERS' coMPENSATIoN

ADMIN]S'IRAl'IVE I,AW JUDGE

Served on all parties as shown

on Ollicial Acldrcss Rccord

ON: 3l9l15

BYt 9D4Za//<-

Wu0't,

Myma V. Glawe


