
I

2

3

5

6

7

8

9

10

ll

t2

TJ

14

15

16

t7

l8

l9

20

)l

22

LJ

24

l>

26

.,,|

WoRxEns' ColrnxserroN AppEALs Bo.c,RD

Sr.Irr or CALIFoRNH

YOLANDAMARTINEZ

Applicant,

vs.

MASS PRECISION; COMpWEST
ryqu_E+_ry^cE_qqMPA NY ; scl @ BALANCE
STAFFING SERVICE; ZURICH-NORTH
AMERICA.

Case Nos. ADJT2liBSg
ADJ7544t06

(San Jose District Oflice)

OPINION AND DECISION
AFTER

RECONSIDERATION

Defendants.

on January 17,2014, we granted reconsideration in this matter to provide an opportunity to

further study the legal and factual issues raised by the petition for reconsideration. Having completed our
review, we now issue our Decision After Reconsideration.

Defendant, Zurich North Americ4 on behalf of its insured, SCI @ Balance Staffrng Service,

seeks reconsideration of the Findings and Award, issued october 2s, 2013, in which a workers,

compensation administrative law judge (WCJ) found applicant Yolanda Martinez sustained both a
specific industrial injury on November 30, 2009, and an industrial cumulative trauma injury over the
period ending November 30, 2009, to her lumbar spine, right shoulder and psyche while employed as a

part maker by Mass Precision and SCI @ Balance Staffing Service. Applicant was employed directly by
Mass Precision from March 17,2008 to March 12,2009, and later worked at Mass precision, employed

by SCI @ Balance Stalfing Service, as a general employer, from June lg,2oo9 to November 30,2009.
The wcJ found apportionment of, and between, the injuries, finding g0% of applicant,s psychiatric

injury to be industrial, and 80% of the indushial disability due to the qpecific injury and 2o% due to the

cumulative trauma injury. All of applicant's disability from the orthopedic injury was found to be

industrial, with 80% apportioned to the specific injury and 20%o to the cumulative trauma injury.

Applicant was awarded 3l% permanent disability for her specific injury, and 9olo permanent disability for
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the cumulative trauma injury, both increased by 15% pursuant to Labor code section a65g(d)(2). The
wcJ also held the award to bejoint and several as between the two co-defendants.

Defendant zurich conrests the wcJ's finding of liabirity against it for applicant,s injury to her
psyche, contending that applicant's claim against it is baned under Labor code section 320g.3(d), since
she was employed by scl @ Balance staffing service for less than the minimum six month period
required for a claim of injury to the psyche, and she did not claim her injury arose out of a sudden and

extraordinary event' Defendant Zurich asserts that applicant may recover for her cumulative trauma
injury to her psyche from co-defendant Mass precision, insured by compwest, since she was emproyed
by that defendant for longer than six months' Defendant does not contest any other aspect of the Findings
and Award.

Applicant has filed an answer to defendant's petition, and the wcJ has prepared a Report and
Recommendation on Petition for Reconsideration (Report) in which she recommends that defendant,s
petition be denied.

For the reasons set forth below, and as our Decision After Reconsideration, we shall aflirm the
wcJ's Findings and Award holding both employers jointly and severally liable for applicant,s industrial
injury to her psyche.

I.

Applicant was employed as a part maker at Mass Precision by various employers, directly and as
a temporary employee. She was first employed there by AeroTek, as a general employer, fiom December
14' 2006 rbrough March 16, 2009. Mass precision then emproyed her directly fiom March 17,200g
through March 12' 2009. She was not employed for three months, but retumed to dual employment at
Mass Precision on June 19,2009, when she was emproyed by scr @ Barance staffrng service, as a
general employer and Mass precision, as her special employer.

The issue presented is whether SCI @ Balance staffing service can be held liable for applicant,s
claim of injury to her psyche when it employed applicant at Mass Precision for less than six months. The
wCJ relied upon an Appeals Board panel opinion in Martinez v. TaTant Apparel dba Fashion Resource
2010 cal wrk. comp. pD. LExIs 192, to conclude that all of the time that appricant was emproyed at

MARTINEZ, Yolanda
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Mass Precision, by dual and regular employers, counts towards the six month employment requirement

in Section 3208.3(d).

Labor code section 3208.3(d) provides, 'Notwithstanding any other provision of this division, no

compensation shall be paid pursuant to this division for a psychiatric injury related to a claim against an

employer unless the employee has been employed by that employer for at least six months. The six

months of employment need not be continuous. This subdivision shall not apply if the psychiatric injury

is caused by a sudden and extraordinary employment condition. . . .,,

It is not disputed that applicant worked at Mass precision for more than six months. The issue is

whether' when there is dual employment, the general employer may be liable for a claim of injury to the

psyche while working at the special employer if the general employer employed the injured worker for

less than six months.

ln Martinez v' Tarrant Apparel, supra, upon which the WCJ expressly relied, it was held that an

applicant's claim of injury to her psyche was not baned by the six month employment requirement,

though the special employer held liable had employed the injured worker for less than six months.

In that case, the injured worker sustained an injury to her psyche two days after she was hired as a

regular employee by Tanant Apparel, but had previously worked at Tarrant Apparel as a special

employee for more than six months under dual employment by Personnel Plus, as her general employer.

The Appeals Board panel held that the time the injured worker was employed by T arrant Apparel

included the time she worked for Tanant Apparel as a special emptoyee.

Here, the plain rang,uage of section 3209.3(d) supports the concrusion thar
applicanr was_'emproyed' by_ [Tanant epp'aret] ior more rtran sii moni-rrs
on the dare of injury. It has long been r-ebognized that an emptovei-mav
have more than one employer at the same tirie. The characterisiic; ;l ;;;fr
dual employment are: l) that the employee is sent by one emplofi-(thi
gene_ral employer) to perform labor foi another employe, (itre'speliat
gmployer); 2) rendirion of the.work yields, a benefit to i,ac,"tr em:ptoy.i;-ana
3) each employer has some direction and control over the a.iait! oi. trie
work,

Though the injured worker in Martinez was employed by Tanant Apparet as a regular employee

for only two days, she was performing duties at Tanant Apparel for more than six months as a special

employee of Tanant Apparel.

MARTINEZ. Yolanda
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In findins applicant,s. industrial iljgV 1o be compensable, we see noconflicr with'ihe Legislarure's goal" in" adopting- Lauor code $320g.3. ro'estabtish a new ani-highq, t rh"ld "ii"","p.iriuiIi"i;;r;;'i:#;il:11ry,' (!uu. code g?d8,.3_(O ; nairei r.- ririiiirr, cri^p, iw";i;Ei.(lee3) l8 cal.App.4th. 1179"[5S _dl.co;p-.c;;e, ozlj rii&.-i. -,ilevidence that alrowing ttre.ctairi wrtiii*u'j* *pr"y'"6 *r,i'i, .itr,tidishonest or nor dilig;d .Q; t|rr;ifi;i s;r;;,-jnc. v workcrs, comp.
4fZ:gF aa.Garciai e00\) r.rz bui.app.iin-iijs teb b;i.'6;p:C#;15751.) Thgre is no.evidende that appntinr dii iot provide satisfacrorvservices ro lTanant Aoparel] as.a.speiiat emptoyie, *E'ii;i, 'i.rilr'""liiiiiithal her, good work.is, a special employee wis considered by [TarrantApparell when ir hired hei as its ,i,gui* emftoy.". O.r,yin,g i;n.frd
11grely . 

because 
. 
applicant's sratus ctr"ang-a 

- 
fi5ri' speciat,.rnif 

"V.. 

- ii
I l arranr ApDarell ro regular employee df lfarrant. epparef l filfiin .ixmonrhs of th-e daG of injiry *outri e*Jiro-#oi.iluo.r-... Such a hvoertechnical readins and airplication ortt" staiute wffiil;il;ffi;;"r";our obligarion t]o consi.iie G -*;rk;;;,";;,np.rJ.oo" statues ,wirh thepurpose of extendine rheir benefit! for tn. prof,c-tG or piironi t;i;;d i;rhe course of their- employm.nti (L"u. 

-ioii,- 
6" szoz.),' ;il' ;ffid #inconsistent with our cb:rsiitutionai --a"t. 

-:to" 
accomprish substantialjustice in all cases' (Cal. Const., ertirt. Xii b +i. 
-

we are persuaded that the policy prescription underrying the decision in Martinez, supra, s
equally applicable to the facts presented here. where section 3208.3(d) requires that,lhe employee has
been employed by that employer for at least six months," it extends the requisite employment period in
situations of duar emproyment ro the entire period of emproyment by both the generar and special
employers' This recognizes that the policy reasons for the six month employment requirement are not
applicable to a long serving "dual employee" who has performed the same job duties at the same place of
employment but for shifting special and general employers. As stated in Hansen v, llorkers, comp.
Appeals Bd (r 993) l 8 cal.App.4th l 179, r l 83-r 184 [58 car.comp.cases 602] fn. omitted,

Labor Code section 320g.3^was enacted as pan of the Margolin_Greeneworkers' compensation neiorm ecioiiggg.'r, i, part of rhe Lesislalure,sresponse ro increased public concem about the hi* ."ri ;i";;i:;icompensation coverage, limited benefits f;; i;Ga-;;ild, ;:;J;"iftaq.d^ and widespreid'. uUur.i ln'- rt. .Vrr.,i,, *o particularlv theprotiferation of workers' 
"orp.n."tion 

.#;;iil ;;-n,#?;il#.1*;,i;
i.1,ry.19s.. 

fo1 years commentaiors have *ritt.n'.r,u"ruy about prcblemsunrque ro the disoosition .of psychiatric claimi, nou[,ri";;"!;:;,i;
*!{4g the injury and prob,lerii'oi..t"6li-rii"e rndusrriat causarion andapportronmenr. (See, e.g, Lasky, psychiatry -and C;;Jbr;;*ii;;;;;compensation Lawsi A in:,rot iid i dioitiii, Assolli 6;i: w;ri;,i.Rev. l.)

The Legislature,s anparent purpose in enacting subdivision (d) of section3 208.3 was to limii, questio'n;di; ;;;'?; p-.y"n,.tn, inj uries resultinefrom rourine srress duiing th" fi;i;i_;;;J"i 
"rprririiliii. ii";;;il;MARTINEZ, Yolanda 4
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this policy decision is the fact that in many emproyer-emproyee contracts
th^e new employee- is.customarily on probaiion dr;i;g til;'fi;Jr;;il;,,;.or employment. tt. ls during that period when problems between the
employee.and employer. or s-upervisor often occur.' Thor. pr.Uf ."iJ'"n*
re^sult in di sciplinary action, resi gnation, or termination-;di*d;A;;;
or psycnrarnc rnJury due to stress. Moreover, psychiatric injuries from
:lf.rj 9111c regular and rourine employment are necessariti'.".i,riri".
lnjunes Lhat occur over time.

The stated purpose ofavoiding fraudulent claims by newly hired employees is not advanced here

by application ofthe six month employment requirement, where a change ofemployer has not resulted in

any change in the nature of the employment. A contrary holding would only serve to provide employers

with a means of gaming the system to avoid potential liability for temporary or leased employees,

without extending workers' compensation benefits for the protection of persons injured in the course of
their employment. (Lab. Code, g 3202.)

Accordingly, as our Decision After Reconsideration, we will affirm the WCJ's Findings and

Award holding both employers jointly and severally liable for applicant's industrial injury to her psyche.

MARTINEZ Yolanda



10

ll
l2

l3

14

l5

16

17

l8

l9

20

2l

zz

z5

z1

25

26

27

I

a

3

5

6

7

8

9

For the foregoing reasons,

IT Is oRDERED, as our Decision After Reconsideration, that the Findings and Award, issued
October 25,2013, is AFFIRMED.

WORKERS' COMPENSATION APPEALS BOARI)

LAW OFFICE OFHOWARD M. MAY
TOBIN LUCKS,LLP (2)

sv0p

I CONCUR.

MARGUERI

I DISSENT (See Dissenting Opinion),

DATED AND F'ILED AT SAN FRANCISCO, CALIFORNIA

0c1 2l1014
SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIRADDRESSES SHOWN ON THE CURRENT OrrrciAI ADDRESS RECORD.

YOLANDAMARTINEZ

MARTINEZ, Yolanda
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DISSENTING OPINION

I dissent' I would grant the Petition for Reconsideration filed by Zurich North America" on behalf
of its insured, SCI @ Balance Staffing Service, and reverse the wCJ's determination that scl @ Balance

staffing service can be held liable for applicant's claim of injury to her psyche. Since applicant yolanda

Martinez was employed by SCI @ Balance Staffing Service for less than the required six month period

under Labor code section 3209.3(d), applicant's claim against that emproyer for an injury to her psyche

is barred.

Section 3208.3(d) provides, in relevant part:

Notwithstanding any other.provision of this division, no comDensation
shall be p.aid pursuant to thii division for a psvchiatrii i"ii"i,"i"iril,i'i.il
clarm against an employer unless the employle-hl: U".n .inpioviJ'[i iiriemployer for at leasfsii months. (Emphaiis icoeo.t

This provision specifically precludes placing riability on an emproyer for a psychiatric injury
unless the injured worker has been employed by ,.that employer,,'for at least six months. Here, even

though applicant worked at Mass Precision for several different employers for more than six months, it is
undisputed that applicant was employed by SCI @ Balance Stafling Service for less than six months.

The Appeals Board panel decision in Martinez v. Tarrant Apparet dba Fashion Resource 2010

Cal' Wrk' Comp. PD' LEXIS 192, which the majority relies upon, is distinguishable and does not support

finding liability against SCI @ Balance staffing Service as applicant's general employer here. The

distinguishing factor in Martinez is that the employer held liable, Tanant Apparel, had employed the

injured worker as a special employer for more than six months just prior to hiring her as a regular

employee two days prior to her indushial injury. Thus, the injured worker worked continuously for the

same employer, Tanant Apparel, but only changed from being a special employee to being a regular

employee' It was reasonable to find Tanant Apparel had employed the injured worker for more than six

months, by combining the period oftime she worked as a special employee and as a regular employee.

MARTINEZ. Yolanda
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The same camot be said for applicant here. Applicanr was emproyed by Mass precision as a

special employee and as a regurar emproyee. However, appricant was only employed by SCI @ Barance
staffing Service as a general employee. The only continuity between employers was Mass precision. scl
@ Balance staffing service had no relationship with applicant other than for the period from June 19,
2009 to November 30,2009, which is less than the required six months to place liability on an employer.
Therefore I would reverse the finding that Zurich North America, on behalf of its insured, SCI @
Balance Staffing Service, is liable for applicant,s claim ofinjury to her psyche.

WORKERS' COMPENSATION APPEALS BOARI)

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA

mT 21201{
SERVICE MADE ON THE.ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIRADDRESSES SHOWN ON THE CURRENi OFrr-Cr,tI,UNNESS RECORD.

YOLANDAMARTINEZ
LAW OFFICE OFHOWARD M. MAY
TOBIN LUCKS, LLP (2)

sv0p
rQ'

MARTINEZ, Yolanda
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WORKERS' COMPENSATION APPEALS BOARD

STATE OF CALIFORNIA

YOLANDA MARTINEZ,

Applicant,

vs.

MASS PRECISION; COMpWEST
INSU_lAry_c,E CoMPANY; scl @ BALANCE
STAFFING SERVICE; ZURICH NORTH
AMERICA.

Case Nos. ADJ721Z8S9 MF
ADJ7544I06

(San Jose District OIIice)

OPINIONAND ORDER
GRANTING PETITION FOR

RECONSIDERATION

Defendants,

Reconsideration has been sought by defendant, with regard to a decision filed on october 2g.

2013).

Taking into account the statulory time constraints for acting on the petition, and based upon our
initial review of the record, we believe reconsideration must be granted in order to allow sufficient

opporn'rnity to firther study the factual and legal issues in this case. we believe that this action is

necessary to give us a complete understanding ofthe record and to enable us to issue ajust and reasoned

decision. Reconsideration will be granted for this purpose and for such fi.uther proceedrngs as we may

hereinafter determine to be appropriate.

For the foregoing reasons,

IT IS ORDERED that the petition for Reconsideration is GRANTED.



l6

I7

l8

19

21

22

24

25

26

27

8

9

t0

1l

12

IJ

1A

I

2

3

4

5

6

?

rr rs FURTIIER 
'RDERED 

that pending the issuance of a Decision After Reconsideration in
the above cases, all fi:rther conespondence, objections, motions, requests and communications shall be
filed in writing only with the ofEce of the commissioners of the workers, compensation Appears Board
at either its street address (455 Golden Gate Avenue, 96 floor, San Francisco, cA g4r02)or its post
office Box address (po Box 429459, San Francisco, cA 94142-9459), and shalr nol be submitted to the
San Jose District office or any other district office ofthe wcAB and shall zor be e-filed in the Electronic
Adjudication Management System.

WORKERS' COMPENSATION APPEALS BOARI)

I CONCUR.

MARGUERITESWEENEY

DATED AND FILED AT SA}I FRANCISCO, CALIFORIVIA

ilt{ I ?20t1
SERVTCE MADE ON TIq1Io_yE DATE ON TrrE PERSONS LTSTED BELOW ATN)DRESSES SHOWN ON THE CURRENi OiU^C'iir, EDDRESS RECORD.

YOLAI\DA MARTINEZ
LAW OFFIC OF HOWARD M. MAY
TOBINLUCKSLLP (A)

abs

MARTINEZ, yolanda
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STATE OF CALIFORNIA
Division of Workers' Compensation

Workerst Compensation Appeals Board

Case No. ADJ7217859; ADJT 544t06

REPORT AND RECOMMENDATION
ON PETITION FOR

RECONSIDERATION

I.

INTRODUCTION

Applicant, YOLANDA MARTINEZ, while anpfoyed on 1l t30t2009

(AD17217859) and during the period 1U3o/2008 - l1/30t2009 (ADJz5,t4l06), as a part

maker, occupational group number 22r, in San Jose, califomia, by Mass precision

(11/30/2008 - 03112/2009) and by sct @ Balance staff Service (06fi9/2oog - 1t/30/200g\.

sustained an injury AOE/COE to the lumbar spine, right shoulder and psyche.

The Findings and Award in this case issued on 10/28/2013. The Petitioner is Defendant

Zurich (for SCI @ Balance Staffing Service), who has timely filed the verified petition lbr

Reconsideration on 11/1812013. The Petition for Reconsideration is not legally defective.

Applicant has not yet filed an Answer.

Petitioner/Zurich contends that Applicant's psychiatric injury is barred by Labor code

Section 3208.3(d) and that the case of Martinez v. Tarrant Apoarel dba Fashion Resource

(2010) Cd. Wrk. Comp. PD LEXIS 192 is not applicable.

MASS PRECISION (COMPWEST) and SCI
@ BALAI\CE STAFFING SERVICE
(zuRlcrr sAN FRANCISCO):

Document lD: -861 6069628545335296



II.

FACTS

Applicant's employment history is critical herein, as follows:

l) Applicant was employed by Aero Tek (general employer _ ternp agency) at Mass

Precision (special employer) from 12/14/2006 - 03i l612008;

2) Applicant was anployed by Mass precision (directly) from 03/17 /2008 -
03/12t2009;

3) Applicant was either unemployed or emproyed in miscellaneous other employment

from 03/1312009 - 06/18/2009:

4) Applicant was employed by SCI @ Barance Staffing Service (general employer -
temp agency) at Mass Precision (special anployer) from 06/1912009 - l1r30r20og.

Applicant has suffered both a specific injury on 1l /3ol20og and a cumulative trauma

claim from 11130/2008 - 1tl3o/2009, and has alleged injury to the lumbar spine, right shoulder

and psyche. Defendant Zurich for SCI @ Balance staffing Service has alleged that the

employment with scl is for less than six months duration, and therefore the claim of

psychiatric injury against this ernployer is baned by Labor code Section 320g.3(d).

The parties proceeded to trial primarily on this issue, and this Judge determined that

Applicant had dual ernplol.rnent between Mass precision and SCI @ Balance staffing seruce,

and that the dual employment met the six month threshold for psychiatric compensability.

Defendant Zurich has filed its petition for Reconsideration on this determination.

4DJ7217859
Document lD : -867 6069628545335296

YOLANDA MARTINEZ



m.

DISCUSSION

1. SHOULD APPLICANT'S PSYCHIATRIC CLAIM BE BARRED AS

AGAINST SCI (A BALA}ICE STAFFING SERVICE?

Defendant Zurich alleges that the plain meaning of Labor Code Section 3208.3(d)

specifically bars Applicant's psychiatric claim against SCI @ Balance Staffing service because

Appficant was employed by this employer for less than six months, to wit 06/19/2009 -
11130/2009, a period of 165 days. Applicant did not allege that her psychiatric injury was as a

result ofa sudden or extraordinary evenVincident.

Zurich does not dispute that Applicant had worked at Mass Precision, in a dual

capacity, since 12/14/2006, a period ofnearly three years.

Zurich admits that Applicant may recover for her psychiatric injury against Mass

Precision as Applicant clearly worked there, directly, for more than six months.

Zurich then concludes that since Applicant may recover against the co-Defendant for

the psychiatric injury, there is no basis to recover against Zurich. This reasoning is faulty.

As cited in the Opinion on Decision, there is legal authority for the proposition that the

time an injured worker worked as a special employee should be included in determining

whether the six month requirernent has been met. This Judge relied upon the panel decision of

Martinez citd above.

4DJ7217859
Document lD: -867 6069628545335296

YOLANDA MARTINEZ



ln Martinez, the employee was injured two days after having been hired by Fashion

Resource. The trial Judge found that her claim of psychiatric injury was barred by section

3208.3(d) as employment was not for six months. However, the wcAB disagreed and reversed

the trial Judge, finding that the time Ms. Martinez spent as a special employee with personnel

Plus, working for Fashion Resource, also counted towards the six month requirernent. The

wcAB found that Martinez was employed by Fashion for more than six months on the date of

injury as it has long been recognized that an employee may have more than one employer at

the same time. The characteristics of dual employment are 1) that the anployee is sent by one

employer (the general ernployer) to perform labor for another employer (the special employer);

2) the rendition ofthe work lelds a benefit to each ernployer; and 3) each emproyer has some

direction and control over the details ofthe work.

As in Martinez, Ms. Martinez [what a coincidence!] was employed with SCI @

Balance Staffing (a general employer) for r 65 days, and with Mass precision [at times a

special anployer and at other times a general ernployer] for a period ofabout three years. As in

Martinez, Applicant had dual ernployment. wh e Applicant may be short of six months

working for scl @ Balance Staffing, pursuant to the principles ofdual employment, Appricant

is allowed "credit" for the time she worked at Mass precision. After all. it is the same

onployee, doing the same work, for the same general/special emproyer (Mass precision).

we keep in mind the legislative intent behind the six month rule, of adopting Section

3208.3' to establish a new and higher threshold of compensability for psychiatric injury. There

is no evidence that allowing the claim will reward and employee who is either dishonest or not

dilieent.

4DJ7217859
Document lD : -867 606962854533 5296

YOLANDA MARTINEZ



As stated in Martinez, denying benefits merely because Applicant's status changed

from general employee of Mass Precision to special employee of Mass Precision through SCI

@ Balance Staffing service, within six months of the date of injury, would exalt form over

substance. Also, as in Martinez, such a hyper technical reading and application of the statute

would be contrary to Labor code Section 3202 and would be inconsistent with our

constitutional mandate to "accomplish substantial justice in all cases." Martinez, ibid.

Here' Applicant will still be entitled to benefits from Mass Precision for her psychiatric

injury, but legal authority, equity and substantial justice require that the liability for said

psychiatric injury be properly adjudicated and in this case, that means that SCI @ Balance

Staffing Service is also liable for the psychiatric injury and said psychiatric injury is not baned

by Labor Code Section 3208.3(d).

ry.

RECOMMENDATION

The Petition for Reconsideration should be denied.

DATE: 1112612013

ADORALIDA PADILLA
WORKERSI COMPENSATION ruDGE

S€rved:
Date: 12-2-2013
Copy served by mail on all perties as 8re listed
on the current Otlicirl Addr€$ Record Attrched.
sv:%Jgr

ADJ7217859
Document lD: -867 6069628545335296

YOLANDA MARTINEZ


