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his wife in good health was essential to the financing of the purchase. The court
dismissed the complaint™ See Corbin on Contracts: Force Majeure and
Impossibiliy of Performance Resulting From COVID-19 § 3.01 [Performance
Made Impossible by Death or Illness]; § 3.04 [Failure of Source of Supply].

[3] The Lessons of the Pandemic

[A] Government Action Forcing Businesses To
Close Is the Most Likely Reason To Excuse
Contractual Performance

In the COVID-19 pandemic, the vast majority of the disruptions to contractual
relations has been caused by govemment action shutting down businesses or
causing commercial tenants to be ousted from the spaces they rent with stay-at-
home orders. These orders were in response to the pandemic itself, which can be
viewed s the ultimate cause.

The COVID-19 pandemic is not the first time the government has ordered
businesses to close. A govemment moratorium may suspend or discharge
contractual duties. Corbin on Contracts: Force Majeure and Impossibility of
Peiformance Resulting From COVID-19 § 4.07 [Effect of Government
Moratorium]. The law need not be 2 legislative enactment. Uniform Commercial
Code § 2-613(a) gives statutory articulation to this doctrine, and Restatement
(Second) of Contracts § 264 echoes it. Both permit contractual performance to be
excused by necessary compliance with any foreign law as well as domestic
‘government regulations or orders *”

[B] Partial and Temporary Disruption Due to
Government Shutdowns Often Is Deemed an
Inadequate Defense

In some jurisdictions at least, it seems to be difficult for a business that has not
been fully shut down to be excused of its obligations merely because its business
has been partially restricted by a government order. Lioyd. Murpiy® involved the
lease of property in the heart of Los Angeles signed just before the United States
entered World War IT. The lease restricted the lessee to sell only new automobiles.
Pervasive mobilization for war in the United States was already underway at the
time the lease was signed, and the existence of severe restrictions on the
manufacture of new automobiles was common knowledge. The lessee’s effort to
be excused through frustration of purpose was rejected because of the clear
foreseeability that new automobiles would not be available for sale and—
importantly—due to the lessor’s willingness to waive the lease restrictions to
allow the lessee to sell used automobiles and to repair automobiles. Thus, the
value of the lease was not totally destroyed.
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‘The COVID-19 case In re CEC Entertainment” discusses Lioyd v. Murphy. In
CEC, the court examined numerous leases and concluded that they required the
commercial tenant to continue to pay rent even during a government shutdown.
‘The court looked to the Llovd case for guidance:

In Ligyd v. Murphy, the lessee rented space “for the sole purpose of
conducting ... the business of displaying and selling new automobiles
(including the servicing and repairing thereof and of selling peroleum
products of a major oil company) and for no other purpose whatsoever without
the written consent of the lessor except to make an occasional sale of a used
automobile.” .. . During World War I, the federal government restricted the
sale of new automobiles ... . Due to the govemment restrictions, the lessor
orally waived the lease’s restriction on use and offered to reduce the rentif the
lessee could not operate profitably ... . Nevertheless, the lessee vacated the
premises ... . The lessor filed suit and the lessee asserted that frustration of
purpose excused its obligations under the lease ...

The California Supreme Court recognized that frustration [of purpose] can
excuse lease obligations when “[plerformance remains possible but the
expected value of performance to the party seeking to be excused has been
destroyed by a fortuitous event, which supervenes to cause an actual but not
literal failure of consideration.” ... . However, application of the doctrine is
limited to cases of “extreme hardship.” where the frustrating event was not
reasonably foreseezble and the value of counterperformance is nearly totally
destroyed ... . “Frustration is no defense if ... counterperformance remains
valuable” ... . As such, “laws or other govemmental acts that make
performance unprofitable,” do not frustrate 2 lease ...

The value of the lease at issue was not destroved because “[t]he sale of
automobiles was not made impossible or illegal but merely restricted and if
‘governmental regulation does not entirely prohibit the business to be carried
onin the leased premises but only limits or restricts it thereby making it less
profitable and more difficult to continue, the lease is not terminated or the
lessee excused from further performance.” ... . Because the value was not
destroyed, frustration was inappropriate. The Supreme Court noted that a
contrary result would undermine the certainty of contracts and encourage
litigation whenever government regulations negatively impact profitability .

Like in Lioyd, the governmental restrictions here restrict, rather than destroy,
the purpose of CEC’s California leases

See Corbin on Contracts: Force Majeure and Impossibility of Performance
Resulting From COVID-19 § 501 [Frustration of Purpose Justifying
Nonperformance]

In the context of the sale of goods under the Uniform Commercial Code, if
govemment demands can be satisfied without substantially interfering with
customer contracts, the seller is not discharged from its perfonmance obligations
under the contracts. When full performance is impossible or impracticable because
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[D] Drafting Force Majeure Provisions With
COVID-19 in Mind

In the wake of the pandemic, parties looking to enter into new contracts are
draftimg with COVID-19 in mind. Force majewre clauses are dealt with in. Corbin
on Contracrs: Force Majeure and Impossibility of Performance Resulting From
COVID-19 § 2.13 (Force Majeure Clauses). Here are some matters to watch:
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