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This practice note addresses issues to consider when assisting employers with drafting and administering 
attendance, time-off, and leaves of absence policies. This practice note provides guidance on the applicable federal 
laws to understand when drafting and administering these policies. While it is not possible for employers to prevent, 
root out, and punish all forms of leave abuse and employee fraud, this practice note also contains strategies and 
steps that employers can take to minimize the misuse of leave.

Specifically, this practice note addresses the following key attendance issues:

• Absenteeism and Its Cost to Employers

• Legal Framework for Attendance, Time-Off, and Leave of Absence Policies

• Steps and Considerations for Drafting Attendance Policies

• Steps and Considerations for Drafting Policies Governing Paid Time Off

• Steps and Considerations for Drafting Leave Policies

• Steps to Ensure the Successful Administration of Leave Policies

• Steps for Preventing Employees from Abusing Leave

For more information on state attendance, leave, and disabilities laws, see also Attendance, Leaves, and 
Disabilities State Practice Notes Chart. For sample non-jurisdictional and state leave policies, see Attendance, 
Leaves, and Disabilities State Expert Forms Chart.

Absenteeism and Its Cost to Employers

Employee absenteeism amounts to a significant concern for most businesses. To be competitive, small employers 
(one to 50 employees), mid-size companies (51 to 999 employees), and large companies (1000 or more 
employees) must have a reliable workforce.

In 2018, the U.S. Department of Labor (DOL) estimated that approximately 3% of an employer’s workforce was 
absent on any given day. See Labor Force Statistics from the Current Population Survey. According to the Kronos 
Workforce Absence Manager, 35% of payroll costs are linked to employee absences.
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The tangible and intangible costs of employee absences include:

• Increased temporary and substitute labor costs

• Increased spending on paid time off and overtime

• Higher health insurance costs

• Lower productivity

• Decline in service standards

• Lost business or revenue opportunities

• Increased safety risks –and–

• Lower morale and increased stress as workers have to absorb the responsibilities of absent co-workers

For example, in 2015, the Centers for Disease Control produced a study stating that poor employee attendance 
costs the U.S. economy $225.8 billion per year in lost productivity. These high stakes make it especially important 
to provide accurate advice to employers concerning the drafting, implementation, and enforcement of attendance, 
leave, and time-off policies as well as the impact of federal and state leave laws on such policies.

Legal Framework for Attendance, Time-Off, and Leave of Absence Policies

The legal landscape of administering employee attendance and time off can look more like a minefield than a 
pastoral meadow. On one hand, employers have significant discretion and flexibility to establish and enforce 
policies relating to the days and hours of work, employee attendance, and discipline for violations of rules governing 
attendance, leaves, and paid and unpaid time off. On the other hand, a complicated set of federal and state statutes 
and regulations constrain employers in some significant respects and set a variety of traps for the unwary.

Employers have various options for integrating mandatory leave requirements and disability considerations with 
attendance and time-off policies such as sick leave and Paid Time-Off (PTO) policies. As a first step in determining 
what, if any, paid or unpaid time-off policies the employer may need and in helping employers to implement and 
enforce such policies, you need to understand all the applicable federal and state laws as well as local ordinances 
in the jurisdictions in which the employer has employees. Additionally, you must understand that employees may be 
entitled to short-term or long-term disability benefits, which the employer needs to coordinate with employee leaves.

As a rule, the federal and state leave, disability, and time-off statutes neither mandate that employers implement 
and maintain an attendance policy, nor do these laws mandate the contents of an employer’s attendance policy. In 
addition, no federal law requires employers to provide any paid or unpaid time off to employees for vacation, PTO, 
or personal days.

Although federal law does not require employers to provide paid sick leave, unpaid sick leave may constitute a 
reasonable accommodation for qualified individuals with a disability under the Americans with Disabilities Act 
(ADA). Some state and local ordinances may similarly impose obligations on employers to provide unpaid leave as 
a reasonable accommodation. For more information on the duty to provide reasonable accommodations, see 
Americans with Disabilities Act: Guidance for Employers. For more information on state laws requiring reasonable 
accommodations, see Discrimination, Harassment, and Retaliation State Practice Notes Chart.

Further, state and local ordinances may require that employers provide some form of paid or unpaid time off to 
employees for sick leave for illness and/or time off to care for the illness of a family member. As more and more 
jurisdictions enact paid sick leave law, it will be important to integrate the requirements of these laws into employer 
leave, time-off, and attendance policies. For detailed information on state and local sick leave statutes, see Paid 
Sick Leave State and Local Law Survey (Private Employers). For more information on state attendance, leave, and 
disabilities laws, see also Attendance, Leaves, and Disabilities State Practice Notes Chart.

Understanding the Four Categories of Attendance and Leave Laws
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Attendance and leave laws fall generally into four categories:

1 Federal leave statutes and their state counterparts

2 Federal disability discrimination statutes and their state and local counterparts

3 State workers’ compensation and disability insurance laws

4 State and local time-off statutes

In addition, keep in mind that the Family and Medical Leave Act (FMLA), Uniformed Services Employment and 
Reemployment Rights Act (USERRA), and many state leave laws require that employers maintain written leave 
policies that provide adequate notice to employees of their rights and obligations under the law and that explain the 
employer’s legal obligations. See, e.g., 29 C.F.R. § 825.300 (FMLA Employer notice requirements). For more 
information on the obligations that the FMLA and USERRA impose on employers, see FMLA Leave: Guidance for 
Employers and Employees — FMLA Employer Rights and Obligations and Uniformed Services Employment and 
Reemployment Act (USERRA).

Federal Leave Statutes and State Counterparts

Key federal leave statutes include the FMLA and USERRA and their state counterparts where applicable.

Family and Medical Leave Act (FMLA)

The FMLA (29 U.S.C. § 2601 et seq.) sets minimum leave standards for employees for the birth and newborn care 
of a child, placement of a child for adoption or foster care, to care for certain family members (including military 
servicemembers and veterans) with a serious health condition, and for the employee’s own serious health 
condition. It also contains anti-discrimination and anti-retaliation provisions.

The FMLA applies to private and public sector employers that employ 50 or more employees anywhere in the 
United States. An employee is eligible for FMLA leave if the employee has worked at least 12 months and 1250 
hours prior to the start of the leave and works at a location where 50 or more employees work within a 75-mile 
radius. The FMLA is enforced by the Wage and Hour Division of the U.S. Department of Labor.

For more information on the FMLA compliance, see FMLA Leave: Guidance for Employers and Employees — 
FMLA Leave: Employer Coverage, Employee Eligibility, and Qualifying Bases, FMLA Leave: Guidance for 
Employers and Employees — FMLA Employer Rights and Obligations, FMLA Leave: Guidance for Employers and 
Employees — FMLA Employee Notice Requirements and Medical Certification Obligations; and FMLA Interference 
and Retaliation Claims.

Uniformed Services Employment and Reemployment Act (USERRA)

USERRA (38 U.S.C. § 4301 et seq.) allows employees to take an extended, job-protected leave to serve in the 
Armed Forces or Reserves. It also contains anti-discrimination and anti-retaliation provisions.

USERRA broadly covers all private and non-federal public employers, regardless of size. USERRA protects 
employees serving in the “uniformed services.” The Veterans’ Employment and Training Service of the U.S. 
Department of Labor enforces USERRA.

For more information on complying with USERRA, see Uniformed Services Employment and Reemployment Act 
(USERRA) and Military Leave Certification Rules under the FMLA and USERRA.

Federal Disability Discrimination Statutes and State (and Local) Counterparts

Federal disability statutes include the Americans with Disabilities Act (ADA) (42 U.S.C. § 12101 et seq.) (applicable 
to private sector employees) and the Rehabilitation Act of 1973 (29 U.S.C. § 701 et seq.) (applicable to federal 
employees), which prohibit discrimination against applicants and employees who are “qualified individuals with a 
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disability.” These laws also impose on employers the duty to provide reasonable accommodations to such 
individuals to enable them to perform the essential functions of the position. State and local civil rights laws 
imposing similar—but potentially broader—obligations on employers may also apply.

ADA

The ADA applies to private sector employers that employ 15 or more employees for 20 weeks during the current or 
preceding calendar year. The Equal Employment Opportunity Commission (EEOC) enforces the law. A covered 
employee (or applicant) is an individual who is disabled as defined by the ADA, is qualified for the position, and can 
perform the essential functions of the position with or without a reasonable accommodation.

For more information on ADA compliance, see Americans with Disabilities Act: Guidance for Employers; 
Permissible Disability-Related Inquiries, Medical Exams, and Certifications: Key Considerations; Coordinating 
FMLA, ADA, and Other Leaves and Time OffAmericans with Disabilities Act: Guidance for Employers For more 
information on state and local laws concerning disability discrimination, see Discrimination, Harassment, and 
Retaliation State Practice Notes Chart.

State Workers’ Compensation and Disability Insurance Laws

State workers’ compensation and disability insurance statutes may provide monetary compensation, medical 
treatment, vocational rehabilitation, wage-loss indemnification, and death and burial benefits on a no-fault basis to 
employees who suffer industrial accidents and occupational disease. In states with state disability insurance, 
monetary benefits are provided to eligible employees for a period fixed by the state agency. Usually, the workers’ 
compensation and state disability laws do not provide for job-protected leave. However, many of these statutes 
contain anti-discrimination and anti-retaliation provisions that prohibit employers from taking adverse action against 
employees who avail themselves of these laws’ benefits.

The state workers’ compensation laws apply to most employers, even small businesses. Each state’s workers’ 
compensation commission enforces the state workers’ compensation laws. Several states have state disability 
insurance that one or more state agencies administer, and which has similarly broad coverage.

For more information on state workers’ compensation laws, see Workers’ Compensation State Practice Notes 
Chart.

State and Local Time-Off Statutes

Some states and localities have their own leave and time-off statutes. Such statutes may provide protected time off 
(usually unpaid) for jury duty, witness duty, voting time, paid or unpaid sick leave, and/or time off to attend to school 
conferences and to victims of domestic violence. You must check each jurisdiction in which the employer has 
employees to determine whether the employer has additional time-off obligations. The coverage and enforcement 
schemes of these laws will vary.

For more information on state and local leave and time-off statutes, see Attendance, Leaves, and Disabilities State 
Practice Notes Chart.

Navigating Workers’ Eligibility for Leave under Multiple Laws Simultaneously

Remember that employees who need time off due to medical or disability related issues may have rights under 
several federal, state, and local laws at the same time. For example:

• FMLA and workers’ compensation leave. An employee who suffers a work-related injury that would also 
meet the definition of a “serious health condition” under the FMLA would be entitled to take FMLA leave 
and at the same time collect workers’ compensation benefits. Under the FMLA’s 2013 Final Rule (see 29 
C.F.R. § 825), this same employee may be entitled to return to “light duty” work under the state’s workers’ 
compensation laws without impacting his right to FMLA leave.
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• State FMLA and pregnancy leave. Similarly, a California employee who meets the eligibility requirements for 
FMLA and is disabled as a result of pregnancy would be entitled to take protected time off under both the 
FMLA and California’s Pregnancy Disability Leave law. California Government Code § 12945. This same 
employee may also qualify for California State Disability Insurance (SDI) benefits and Short-term Disability 
(STD) benefits if her employer maintains an STD plan. Generally, such benefits may be apportioned 
between the SDI and STD benefits so that the employee does not receive more than 100% of her regular 
pay while on leave.

• ADA, FMLA, and state workers’ compensation laws. In certain circumstances, provisions of the ADA, the 
FMLA, and state workers’ compensation laws can apply to the same employee. For example, a work-
related injury that results in an overnight hospital stay will generally qualify as a “serious health condition” 
under the FMLA, and if the condition becomes an “impairment” that “substantially limits a major life 
activity,” the employee may also be entitled to leave as a “reasonable accommodation” under the ADA.

In most cases, the federal, state and local leave laws allow employers to run these leaves concurrently so that 
employees cannot “stack” leaves to obtain additional time off. Advise employers to expressly state in their leave 
policies that all statutorily mandated leaves will run concurrently unless prohibited by law.

Understanding Short and Long-Term Disability Benefits

Several states have enacted statutes that provide monetary disability benefits to employees. Further complicating 
matters for employers, many employers maintain “short-term disability” (STD) and “long-term disability” (LTD) plans 
or insurance policies that provide eligible employees with a form of salary continuation while on leave and long-term 
monetary benefits if the employee is deemed to be permanently disabled from working.

These plans and policies can be “self-insured” by employers or obtained through insurance companies. STD plans 
and policies usually provide benefits equal to a percentage of the employees’ salary for a limited period (usually 26 
weeks). LTD policies also provide a benefit equal to a percentage of the employees’ salary, but for a longer period.

It is important for you to advise employers that employees may be entitled to receive state-provided benefits and/or 
STD and LTD benefits even after they have exhausted all available leave and, in the case of many LTD plans, even 
after termination of employment.

Coordinating Leaves with State or Employer-Provided Benefits

Employer policies should provide that the company will coordinate statutorily mandated leaves with any state or 
employer-provided monetary benefits. Generally, the receipt of these benefits does not guarantee job security to 
employees, and employees may be eligible for some of these state-mandated and employer-provided benefits even 
if the employees are not eligible for statutory leave. As such, you should advise employees to include a statement in 
their leaved policies to the effect that the receipt of monetary disability benefits does not guarantee that the 
employer will approve the employee for leave or return to work following a leave and the employee may not use the 
receipt of such benefits to extend an approved leave.

For more information on leave of absences effects on employer-provided benefits, see Leave of Absence Effects on 
Employee Benefit Plans.

Sharing Information on an Employee’s Leave Status with Insurance Carriers

In addition to establishing a protocol for the coordination of leave and monetary benefits, you should advise 
employers to establish a protocol for the sharing of information regarding employees’ status between the company 
and the workers’ compensation carrier or STD carrier. Employers must be careful, however, to only obtain job-
related medical information regarding employees’ current need for leave, and, crucially, to maintain the 
confidentiality of such information. For more information on confidentiality of medical information, see Confidential 
Medical Information in the Employee Leaves and Disability Context.

Handling Temporary Employees and Attendance, Time-Off, and Leave Requirements
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Below we address best practices for handling temporary employee attendance issues.

Temporary Employees Hired Directly by the Employer

Temporary employees hired directly by employers are treated just like regular employees regarding attendance 
requirements. Most employers, however, exclude temporary employees from eligibility for paid time off such as sick 
time, vacation, and personal days. Or, they provide the temporary employees with these benefits on a pro rata 
basis.

It is important to note that temporary employees may be eligible for USERRA and FMLA leave and reinstatement if 
they meet the eligibility requirements under these laws and they may be eligible for leave under the ADA as an 
accommodation, regardless of whether the employers’ system classifies them as “temporary employees.”

Temporary Workers from Temp Agencies and Staffing Companies

Temporary workers engaged through temporary or staffing agencies may also be eligible for leaves under 
USERRA, FMLA, and ADA. Under certain circumstances, such workers may even be eligible to return to work at 
the employer’s business. Generally, if a reasonable expectation exists that the worker would be placed back in the 
original position (assuming it still exists) after the leave, the worker may be entitled to return.

Under the FMLA, time spent working for the temporary agency is counted towards FMLA eligibility even if the 
worker was assigned to different clients. 29 C.F.R. § 825.106. The FMLA treats the temporary agency or staffing 
company as the “primary” employer. The primary employer is responsible for providing its employees with the 
required FMLA notice to employees, FMLA leave, and the continuation of health benefits.

In addition, the primary employer is responsible for reinstating the worker after a leave and the “secondary” 
employer (i.e., the client company) is responsible for accepting the employee back in cases where the secondary 
employer still uses the temporary agency or staffing company and where the primary employer requests that the 
employee be returned to the client company. See Cuellar v. Keppel Amfels, L.L.C., 731 F.3d 342 (5th Cir. 2013).

You should advise and assist employers in drafting a written protocol with any temporary agencies or staffing 
company that clearly explains the responsibilities of each company with respect to temporary workers. For more 
information on dealing with staffing agencies and drafting agreements with staffing agencies, see Staffing Agencies: 
Best Compliance Practices.

After an understanding of all the applicable federal and state laws as well as local ordinances in the jurisdictions in 
which the employer has employees, employer must draft clear attendance, time-off, and leave policies and 
effectively administer these polices to avoid litigation. The sections below discuss how to draft attendance, time-off, 
and leave policies.

Steps and Considerations for Drafting Attendance Policies

This section discusses your first steps in drafting an attendance policy and the key provisions in such a policy.

Initial Considerations in Drafting Attendance Policies

Before drafting an attendance policy, you should determine the employer’s objectives in implementing an 
attendance policy. If the employer seeks to reduce the direct and indirect costs of absenteeism, you should advise 
the employer to collect and analyze existing attendance data to determine the cost of absenteeism before deciding 
what type of attendance policy will be the most effective in achieving the employer’s goals.

Finally, you should explain to the employer the legal ramifications and the impact on morale and productivity of any 
proposed attendance policy. The next two subsections discuss the legal ramifications of two common types of 
attendance policies that employers often consider when combatting absenteeism.
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“No Fault” Attendance Policy

A “no fault” attendance policy that charges employees with an “occurrence” regardless of the reason for the 
absence and regardless of whether the employee is paid for the time off would effectively penalize employees for 
taking ADA or FMLA-qualifying or other statutorily protected time off. Moreover, the Equal Employment Opportunity 
Commission (EEOC) has targeted employers that maintain “no fault” attendance policies and “inflexible leave 
policies” for possibly violating the reasonable accommodation provisions of the Americans with Disabilities Act 
(ADA).

The EEOC’s enforcement position—which suggests that employers should initiate the interactive process to 
determine whether certain absences or extended leaves should be carved out of the employer’s attendance and 
leave policies—appears to conflict with the ADA and the EEOC’s regulations, which require that the employee 
begin the interactive process. Nevertheless, you should advise the employer that if it strictly enforces no fault 
attendance policies and maximum leave policies, it will run the risk of becoming embroiled in litigation.

You should talk to the employer about having its attendance policies expressly state that the employer will excuse 
absences protected by federal, state, and local laws and that the employer is willing to discuss and consider 
excusing certain absences as a form of “reasonable accommodation” for disabled employees. It is important to note 
that many state and local paid sick leave laws make it very difficult for employers to maintain a no fault attendance 
policy that has teeth since these laws add another layer of employee protection against retaliation and 
discrimination.

Incentive-Based Attendance Policy

An employer may also consider implementing an attendance policy that rewards employees for their regular 
attendance at work. Usually, such incentive-based attendance policies include a “point system” that assesses 
points against employees based on unscheduled absences, late arrivals to work or early departures from work, 
missing more than half of the shift, and/or failing to call in or providing insufficient notice of a late arrival or absence; 
in essence, this type of attendance policy rewards employees who minimize or forego the use of sick time.

Commonly, under incentive-based attendance policies, employees receive a monetary award, additional paid time 
off, or some other item of value if they achieve perfect attendance or remain below the maximum allowable points 
for a specified period. You must ensure, however, that an incentive-based policy complies with the FMLA’s 
requirement that employer incentive and bonus policies do not discriminate against employees on FMLA leave. See 
29 C.F.R. § 825.215(c).

Note that many state and local paid sick leave laws make it difficult for employers to implement incentive-based 
attendance policies since these laws add another layer of employee protection against retaliation and 
discrimination.

Key Provisions in Attendance Policies

When drafting attendance policies, you should make sure to include the provisions specified below. For  sample 
attendance policy, see Attendance Policy (with Acknowledgment). For sample state attendance policies, see 
Attendance, Leaves, and Disabilities State Expert Forms Chart.

• Include a statement about the importance of regular attendance. For example, “To provide the highest 
quality of service our customers, it is important for employees to report for work as scheduled and to work 
their scheduled shifts.”

• Include definitions of “absences” and “lateness” for purposes of the policy. For example, “An absence 
or lateness that will be counted against an employee’s attendance occurs when an employee takes an 
unscheduled day off, leaves work early without previously scheduling a change in work hours, or an 
employee incurs an unscheduled late arrival to work where the time off is not protected by federal, state, 
and/or local law. The fact that an employee may be eligible for paid time off to cover the absence or 
lateness may not excuse the absence or lateness.”
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• Include a definition of what is not considered an absence or lateness. For example, “Time off that is 
scheduled and approved in advance will not count as an absence or lateness for the purposes of the 
policy. Time off that is protected by federal, state, and/or local laws will not count as an absence or 
lateness for the purposes of the policy.”

• Include requirements for employees to report absences or lateness. For example, “Employees who are 
going to miss or be late for their scheduled shift must call [insert name/department] at least two hours 
before the start of their scheduled shift.”

• Include the expected standard for attendance and/or a definition of unacceptable attendance. For 
example, “Non-exempt employees are required to work [insert number]% of their scheduled hours [insert 
time period (e.g., per month, per quarter, every six months)].” Alternatively, “Unacceptable attendance is 
defined as [insert number] unscheduled and unapproved absences or lateness within a [e.g., calendar 
month, quarter, six-month period].”

• If the employer uses a “point” or “occurrence” based system, you should include an explanation of 
how the system works and what standards the employee must meet. For example, “The Company 
utilizes a [select ‘point’ OR ‘occurrence’] system to monitor employee attendance. [‘Points’ or 
‘Occurrences’] are counted in a rolling 12-month period. However, where the Company believes that an 
employee is abusing the attendance system, the Company may, in its sole discretion, extend the 12-month 
period or take disciplinary action, even if the [‘point’ or ‘occurrence’] thresholds are not reached. [‘Points’ or 
‘Occurrences’] are accumulated as follows: Unscheduled absence equals one [‘point’ OR ‘occurrence’]; 
unscheduled tardy equals ½ “[‘point’ or ‘occurrence’]; [etc.].”

• Include a statement on how the employer will monitor the attendance. For example, “The company will 
review employee attendance every [insert time period (e.g., per month, per quarter, every six months)] to 
determine whether attendance meets company standards and to determine whether employees exhibit an 
unacceptable patterns of attendance, such as frequent absences or lateness before and after weekends, 
holidays, and employee vacations.”

• Include a “no call-no show” statement. For example, “Employees who fail to call in and fail to report for 
work as scheduled for [insert number] days will be deemed to have abandoned their position and their 
employment will be terminated.”

• Include a statement of the consequences for failure to follow the policy. For example, “Employees who 
fail to follow the reporting requirements of this policy and/or whose attendance is deemed unacceptable by 
management will be subject to disciplinary action, up to and including termination.”

• For incentive-based policies, include a description of the “rewards.” For example, “Employees who 
[maintain perfect attendance in each calendar month for [insert number] months] or [work [insert number]% 
of their scheduled hours during each review period] will [receive $[insert number] as an attendance bonus] 
or [will receive preferred parking for [insert number] weeks] or [will receive a free lunch in the employee 
café].”

• Include a protocol for employees to request an exception to the policy or to challenge a policy 
determination. For example, “Employees who wish to request an exception to this policy as a ‘reasonable 
accommodation’ must contact the Human Resources Department” and/or “Employees who believe that an 
unscheduled absence or lateness should not count against the attendance standard must contact the 
Human Resources Department” and/or “Pursuant to the company’s policies relating to family and medical 
leaves and disability accommodation, the company will consider requests for reduced schedules, 
intermittent time off, or other exceptions to this policy” and/or “Employees must contact Human Resources 
to request an exception to this policy before their attendance becomes a disciplinary problem.”

• Include a statement regarding compliance with all relevant leave laws. For example, “The employer will 
excuse absences protected by federal, state, and local leave laws and the employer will consider excusing 
certain absences as a form of ‘reasonable accommodation’ for disabled employees.”
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Steps and Considerations for Drafting Policies Governing Paid Time Off

No federal laws require employers to offer paid time off such as vacation, PTO, or personal days to employees. 
Rather, these benefits generally arise as a matter of contract between the employer and employee and are usually 
contained in employer policy manuals, employee handbooks, and collective bargaining agreements. While these 
benefits may not be legally mandated, if the employer chooses to have a policy that provides for paid time off, you 
should ensure that it includes the following points at a minimum:

• The nature of the benefit (i.e., vacation, PTO, personal days) and who is eligible for the benefit (i.e., “all 
regular full-time employees”)

• The amount of the benefit provided

• How the benefit will be accrued or granted to the employee

• The protocol for requesting the benefits

• Whether the employer has discretion to deny the benefit or require that the employees use the benefit

• The restrictions on the use of the benefit (e.g., vacation may not be used to extend the length of an FMLA 
leave)

• For long-term leave periods, whether the employee’s benefits will continue during the leave, whether the 
employer or employee will pay for benefits during the leave, whether the employee will continue to accrue 
paid leave during the leave; and whether there is any accrued leave time the employee must utilize 
concurrently with his or her leave

• Whether and how the paid benefit can be used to substitute for unpaid time off

• What happens to any accrued paid leave upon termination of employment

• The consequences for failing to follow the policy and for abusing the benefit

Further, you must review the state and local laws and ordinances to determine whether the employer is required to 
provide paid time-off benefits in a particular jurisdiction.

For a sample paid time off and sick days policy, see Paid Time Off (PTO) and Sick Days Policy. For a sample 
personal days policy, see Personal Days Policy. For a sample vacation policy, see Vacation Policy.

Steps and Considerations for Drafting Leave Policies

However, it is crucial that you advise the employer to put its leave policies in writing so that employees know the 
available benefits, their associated obligations, and what to expect from the employer.

However, since employers must comply with many different and overlapping federal, state and, possibly, local leave 
laws, no “one-size-fits-all” approach exists to drafting leave policies. Various laws will mandate certain policy 
provisions; you must check not only federal law, but also the laws in the jurisdictions in which the employer has 
employees.

For sample non-jurisdictional and state leave policies, see Attendance, Leaves, and Disabilities State Expert Forms 
Chart.

The following is a list of considerations and steps that you should take when drafting an employer’s leave policies:

• Is the employer required to have a written policy? The FMLA generally covers employers that have at 
least 50 employees. It requires that employers that have employees who meet the eligibility requirements 
for FMLA leave include a family and medical leave policy in the employee handbook. 29 C.F.R. § 
825.300(a)(3). The USERRA covers all employers, but does not require that employers have a written 
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handbook policy. As stated above, you should recommend to the employer that it have written leave 
policies, even when the law does not explicitly require them. 

• Which employees are eligible for leave? The FMLA contains specific eligibility requirements that the leave 
policy should spell out. To the extent that employer provided leaves, such as personal leave or non-
qualifying FMLA leave, have eligibility requirements, you should advise the employer to expressly state 
such requirements in the applicable leave policy. You should also advise the employer that under the ADA, 
employees need not meet any minimum length of service or hours requirements and a leave can serve as 
a “reasonable accommodation” of an employee’s disability.

• Under what circumstances can eligible employees request and take leave? The FMLA provides for leave 
only under certain circumstances. You should advise the employer that the FMLA leave policy should 
expressly state the circumstances under which employees may request leave.

• What is the maximum duration of the leave? For instance, under the FMLA, eligible employees may take 
up to 12 weeks for protected leave. The ADA and workers’ compensation laws do not quantify the 
maximum amount of leave available to a disabled employee as a “reasonable accommodation,” and the 
EEOC opposes employers that have rigid maximum leave allowances.

• Is the leave paid or unpaid and can the employee use paid time-off benefits during leave? The FMLA, 
USERRA, ADA, and workers’ compensation laws do not require that employers pay employees during 
leave. While the ADA does not expressly prohibit employers from requiring that employees use paid time-
off benefits during a leave, the FMLA and USERRA contain limitations on such a requirement. Under 
USERRA, employers must allow, but may not require, the use of accrued vacation during military leave. 
See 20 C.F.R. § 1002.153. The FMLA allows employers to require that employees use accrued paid time 
off during a leave—with one notable exception. An employer may not require employees eligible for FMLA 
due to their own “serious health condition” to use accrued paid time off during leave if the employee also 
qualifies for disability benefits pursuant to an employer disability plan and/or a state disability insurance 
plan. 29 C.F.R. § 825.207(d).

• What benefits are available to employees on leave? Generally, employers can suspend the accrual of 
benefits such as paid time off during a leave. Employers must exercise care to apply such a suspension 
consistently and to employees on all forms of leave. Otherwise, employers may face allegations that they 
discriminate in applying leave policies. Under USERRA, where employers allow the accrual of paid time off 
for employees who are on a non-USERRA leave (i.e., vacation, personal leave, FMLA leave), then similarly 
situated employees on military leave must continue to accrue paid time off. See 20 C.F.R. § 1002.150. 
Pursuant to the FMLA’s regulations, employers must retain employees on their group health plan during an 
FMLA leave under the same terms and conditions that exist for active employees. 29 C.F.R. § 825.209. 
The ADA does not impose any similar obligation.

• How will employers handle non-discretionary pay increases, bonuses, and/or incentives to employees 
returning from FMLA leave? Generally, employers have discretion to determine the eligibility criteria for 
their bonus and incentive compensation plans. But the FMLA requires that employers reinstate employees 
returning from an FMLA leave to the same or equivalent position with the same or equivalent “benefits, 
pay, and other terms and conditions of employment.” 29 C.F.R. § 825.214; see also 29 C.F.R. § 
825.215(c), (d). Employees taking FMLA leave are not entitled to “the accrual of any seniority or 
employment benefits during any period of leave” or “any right, benefit, or position of employment other than 
any right, benefit, or position to which the employee would have been entitled had the employee not taken 
the leave.” 29 U.S.C. § 2614(a)(3)(A), (B). Employees returning from FMLA leave are entitled to receive 
“any unconditional pay increases which may have occurred during the FMLA leave period, such as cost of 
living increases. Pay increases conditioned upon seniority, length of service, or work performed must be 
granted in accordance with the employer's policy or practice with respect to other employees on an 
equivalent leave status for a reason that does not qualify as FMLA leave.” 29 C.F.R. § 825.215(c)(1). 
Where bonuses and incentives are based on specific goals (hours worked, productivity, or perfect 
attendance) and the employees did not meet the criteria for earning these payments, the employer may 
prorate or deny the bonus or incentive in the same manner as it would for employees returning from other 
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types of leaves. 29 C.F.R. § 825.215(c)(2). Regarding pension and other retirement plans, employers may 
not treat any period of unpaid FMLA as a break in service for purposes of vesting and eligibility to 
participate, but employers do not have to treat unpaid FMLA leave periods as “credited service for 
purposes of benefit accrual, vesting and eligibility to participate.” 29 C.F.R. § 825.215(d)(4).

You should advise employers to include relevant language in their leave policies in light of the above. Such 
language may include the following: “Employees returning from an approved FMLA leave will receive any 
pay increases to which they would have been entitled had they remained working. In addition, eligibility for 
bonuses and/or incentive pay will be determined based on the specific criteria set forth in each bonus 
and/or incentive plan.”

• How do employees request leave? Generally, employers have discretion to establish their own protocol for 
leave requests. The FMLA and USERRA provide that verbal requests for leave suffice to trigger the 
employers’ obligations to explore the possibility that the employee may qualify for FMLA or USERRA leave. 
29 C.F.R. § 825.302(c) and 20 C.F.R. § 1002.85. Generally, workers’ compensation laws have unique 
requirements for reporting work-related injuries.

• How much notice of the need for leave must employees provide? Generally, employers have discretion to 
establish notice requirements for employee leaves. Employers should require that eligible employees 
seeking to use FMLA leave provide 30-day advance notice when they can foresee the need for such leave. 
If the need for leave is unforeseeable, employees need only notify the employer “as soon as practicable.” 
29 C.F.R. § 825.302(a)(b). Under USERRA, employees must provide as much advanced notice as 
possible of the need for leave. 20 C.F.R. § 1002.85(d).

• When, if at all, can the employer require employees to take leave? Generally, employers have discretion 
to place employees on a leave of absence. Under the FMLA, employers are responsible for designating 
leave as FMLA-qualifying and can require that eligible employees utilize FMLA leave, even if they would 
rather use vacation. 29 C.F.R. § 825.300(d). Similarly, nothing in the ADA prevents employers from 
requiring employees to take leave as a reasonable accommodation. Employers must exercise care, 
however, when unilaterally placing employees who are exempt under the Fair Labor Standards Act (FLSA) 
on unpaid leaves since such action may violate the “salary basis” test for the exemption. For more 
information, see Salary Basis Requirement and Docking Pay under the FLSA.

• What documentation must employees provide to support a request for leave? Generally, employers 
have discretion to determine what documentation to accept in support of an employee leave. USERRA 
prohibits employers from requiring supporting documentation before approving the leave. 20 C.F.R. § 
1002.85. You should advise the employer that it should require employees to submit a certification to 
support their need for FMLA leave. DOL Forms WH 380-E, WH 380-F, WH-384, WH-385, and WH-385-V. 
Healthcare providers should use DOL Form WH-380-E to certify the employee’s own serious health 
condition. Healthcare providers should use DOL Form WH-380-F to certify the serious health condition of a 
covered family member. Employees should use DOL Form WH-384 to request military family leave for a 
qualifying exigency. DOL Form WH-385 is for certifying the serious injury or illness of a current service 
member. DOL Form WH-385-V is for certifying the serious injury of illness of a qualified veteran. Copies of 
these forms are available on the DOL website.

• You should also advise the employer that under the ADA, it may and should require that employees 
provide medical certification of the need for leave or other accommodation. 29 C.F.R. § 1630.14(c). 
See Permissible Disability-Related Inquiries, Medical Exams, and Certifications: Key Considerations.

• How will the employer approve or deny the leave request? Aside from the FMLA, employers have 
discretion to determine how and when to respond to an employee’s request for leave. You should advise 
the employer that it should respond promptly and in writing to all leave requests. Under the FMLA, 
employers must respond in writing to a leave request within five days. Employers may use DOL Form WH-
381 and Form WH-382 to respond to FMLA leave requests. DOL Form WH 381 is the Notice of Eligibility 
Rights & Responsibilities to be completed by the employer in response to an employee request for FMLA 
leave. The employer should complete DOL Form WH 382 after it has approved the leave request. Copies 
of these forms are available on the DOL website.
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• Are employees required to provide updates or recertification during leave? For non-FMLA and non-
workers’ compensation leaves, employers may request periodic updates and recertifications. Under the 
FMLA, employers may request a recertification related to the employees’ own illness no more often than 
every 30 days. You should advise the employer that it should require employees whose FMLA leave lasts 
beyond a single FMLA leave year to provide a new medical certification on an annual basis. See 29 C.F.R. 
§§ 825.307, 825.308, and 825.311.

• What documentation must employees provide to return to work? Generally, employers may require that 
employees provide a medical release or a “fitness-for-duty” certification before allowing employees to 
return to work from leaves related to their own health. If the employer wishes to implement such a 
requirement, you must expressly state that requirement in the leave policy. See 29 C.F.R. § 825.312.

• What reinstatement obligations does the employer have to employees who are returning to work? With 
the exception of employees returning from leaves protected by USERRA and the FMLA, federal law does 
not mandate that employers reinstate employees after a leave. Under the FMLA, employees who return to 
work at the end of an approved FMLA leave generally have the right to return to their original position or an 
equivalent position. See 29 C.F.R. § 825.100(c). Under USERRA, individuals who meet the following 
eligibility criteria have the right to be reinstated to the position held prior to military leave:

o The individual must have held a non-temporary position prior to leave

o The individual must provide written notice of the need for military leave to the employer prior to the 
leave

o The individual’s military service must not exceed five years

o The individual must be released from service under conditions other than a dishonorable discharge –
and–

o The individual must report back to the employer in a timely manner as required by USERRA

See 38 U.S.C. § 4312. Employers must include specific statements regarding employees’ rights to reinstatement in 
their FMLA and USERRA policies such as “Employees who return to work at the end of a statutorily protected leave 
will be reinstated in accordance with applicable law.” Employers should include a statement in the non-FMLA and 
non-USERRA policies that states: “The Company does not promise or guarantee that your position or any position 
will be available upon your return to work” or “Unless required by law, the company does not promise or guarantee 
reinstatement after a leave.”

Tax Credit for Paid FMLA Leave

When drafting a policy for paid family and medical leave, employers should consider whether they want to be 
eligible for the tax credit created by the Tax Cuts and Jobs Act of 2017, Pub. L. No. 115-97, 131 Stat. 2054 (Dec. 
22, 2017). The tax credit applies to taxable years beginning January 1, 2018, and is set to end for taxable years 
beginning after December 31, 2019. 26 U.S.C. § 45S(i). The paid family and medical leave tax credit is an amount 
equal to the applicable percentage of the amount of wages paid to qualifying employees during any period in which 
employees are on paid family and medical leave. 26 U.S.C. § 45S(a)(1). The applicable percentage ranges from 
12.5% to 25% of the cost of each hour of paid leave. If an employer pays an employee on FMLA leave 50% of his 
or her wages, the employer is entitled to a tax credit of 12.5%. The tax credit increases by 0.25 percentage points 
(capped at 25%) for each percentage point by which the amount paid to an employee on FMLA leave exceeds 
50%. 26 U.S.C. § 45S(a)(2); see also I.R.S. Notice 2018-71, 2018 IRB LEXIS 519, Part C.

For purposes of the tax credit, a qualifying employee is:

• A common law employee within the meaning of the Fair Labor Standards Act’s broad definition (29 U.S.C. § 
203(e))

• Employed by the employer for at least one year –and–
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• Compensated at a rate of 60% or less of the amount for highly compensated employees as defined by Section 
414(q)(1)(B) of the Internal Revenue Code for the preceding year (for lookback years 2017 and 2018, 
employees must earn $72,000 or less)

26 U.S.C. § 45S(d). An employee is not required to work a minimum number of hours per year to be considered a 
qualifying employee. I.R.S. Notice 2018-71, Q&A-14.

To be eligible for the tax credit, an employer must have a written policy that provides at least two weeks of annual 
paid family and medical leave to full-time qualifying employees and a proportionate amount of paid family and 
medical leave to part-time qualifying employees. 26 U.S.C. § 45S(c)(1)(A). The policy cannot exclude any 
classification of employees if they are qualifying employees. I.R.S. Notice 2018-71, Q&A-15, If the employer is not 
subject to FMLA Title I (e.g., small employers) or employs any qualifying employees who are not covered under 
FMLA Title I, the policy must also include non-interference language such as:

Employer will not interfere with, restrain, or deny the exercise of, or the attempt to exercise, any right in the 
policy, and will not discharge or otherwise discriminate against any individual for opposing any practice 
prohibited by the policy.

I.R.S. Notice 2018-71, Q&A-3 The written policy must be both adopted and effective before the paid family and 
medical leave for which the employer takes credit is taken. I.R.S. Notice 2018-71, Q&A-3 If an employer creates or 
amends a policy before December 31, 2018, it can use an effective date retroactive to the beginning of the year if 
the employer brings its leave practices into compliance with the policy, including making any retroactive payments 
no later than the last day of the taxable year. I.R.S. Notice 2018-71, Q&A-6 Although employers are not required to 
provide notice of its written policy to employees, if an employer chooses to do so, the notice must be provided in a 
manner reasonably designed to reach each qualifying employee or the employer will not be eligible for the tax 
credit. I.R.S. Notice 2018-71, Q&A-7 

For purposes of the tax credit, “family and medical leave” is leave for one of the following reasons:

• The birth of an employee’s child or placement of a child with the employee for adoption or foster care

• To care for an employee’s spouse, parent, or child with a serious health condition

• A serious health condition that makes an employee unable to perform the functions of his or her job

• Any qualifying exigency due to an employee’s spouse, parent, or child being on covered active duty (or having 
been notified of an impending call to covered active duty) in the armed forces

• To care for a service member who is the employee’s spouse, parent, child, or next of kin

If an employer provides paid vacation leave, personal leave, or medical or sick leave other than for the purposes 
stated above, that paid leave is not family and medical leave for purposes of the tax credit. Leave time that is paid 
by a state or local government or required by state or local law is not counted when determining the amount of 
employer-provided paid family and medical leave. I.R.S. Notice 2018-71, Q&A-9 If an employer’s policy provides 
leave for a specifically designated FMLA purpose but that leave is also available to care for individuals who are not 
specified in the FMLA, the policy still qualifies, but the employer may only claim the credit for leave taken to care for 
individuals who are specified under the FMLA. I.R.S. Notice 2018-71, Q&A-10 Paid leave provided by an 
employer’s short-term disability program may be characterized as family and medical leave if it otherwise meets the 
requirements for the tax credit. I.R.S. Notice 2018-71, Q&A-11.

The maximum amount of leave that may be taken into account for any employee for purposes of the credit is 12 
weeks. 26 U.S.C. § 45S(b)(3). The amount paid to employees on FMLA leave cannot be less than 50% of their 
normal wages (excluding overtime and discretionary bonuses). 26 U.S.C. § 45S(c)(1)(B). Determine normal wages 
for employees who do not receive a regular salary or hourly rate using the Fair Labor Standards Act rules in 29 
C.F.R. § 778.109. I.R.S. Notice 2018-71, Q&A-19 The rate of payment or period of paid FMLA leave does not have 
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to be uniform with respect to all qualifying employees provided it otherwise meets the minimum requirements for the 
tax credit. I.R.S. Notice 2018-71, Q&A-20

An employer must reduce its deduction for wages or salaries paid or incurred by the amount of the paid family and 
medical leave credit. An employer cannot include wages that it took into account to determine the amount of any 
other general business credit to calculate the paid family and medical leave credit. I.R.S. Notice 2018-71, Q&A–30.

To claim the credit, an employer files IRS Form 8994, Employer Credit for Paid Family and Medical Leave, and IRS 
Form 3800, General Business Credit, with its tax return. I.R.S. Notice 2018-71, Q&A-31.

Steps to Ensure the Successful Administration of Leave Policies

Well-written attendance, time-off, and leave policies provide the roadmaps to effective and consistent enforcement 
of these policies. In administering these policies, employers must balance the need to apply these polices 
consistently and in a non-discriminatory manner, the operational demands of the business, and the obligation to 
comply with federal, state, and local legal requirements. For guidance on handling abuse of leave, see Steps for 
Preventing Employees from Abusing Leave.

To ensure the successful administration of the employer’s leave policies, you must advise and assist the employer 
in taking the following steps:

• Educate the workforce on the contents of the leave policies. You should advise the employer to conduct 
employee meetings where the employer explains the “rules of the road” regarding employee attendance, 
time off, and leaves to all employees. You should advise the employer to not simply hand out the employee 
handbook and expect that everyone will “get it.” This is especially true in jurisdictions that have enacted 
paid sick leave laws and/or ordinances. See Paid Sick Leave State and Local Law Survey (Private 
Employers). In many cases the paid sick leave law requirements create additional obligations for 
employers and provide additional protections for employees that may require a modification of the 
employer’s policies and that are difficult for many employees to navigate.

• Establish a protocol for maintaining the confidentiality of sensitive employee information. You should 
advise the employer on its legal obligations to guard employee’s personal and medical information. You 
should also help the employer set up protocols for collecting, maintaining, and disclosing such information. 
This should include procedures governing how different employer departments can share necessary 
information regarding employees on leave. For example, Human Resources (HR) should not provide any 
employee personal health information to the Payroll department but only provide the dates of the leave, 
whether the employee uses paid time off (and how much) at the beginning of the leave, and any additional 
non-health-related information needed to process the payroll portion of the leave. Similarly, unless the 
employee also applies for short-term disability benefits (in which case, medical information is usually 
required to support the application), HR should only provide the Benefits department with information 
required by the FMLA to process the continuation of benefits. For more information on how to comply with 
applicable confidentiality requirements, see Confidential Medical Information in the Employee Leaves and 
Disability Context.

• Train the HR, Benefits, and Payroll departments. You should advise the employer that either it or its 
counsel should train the HR, Benefits, and Payroll departments on the employer’s leave policy 
requirements and its protocols for safeguarding employees’ personal information.

• Train the supervisors. You should advise the employer that either it or its counsel should train the 
supervisors on the following leave-related issues:

o How to recognize when employees request leave, even if they are not using “magic words” such as “I 
need a leave”

o Where to send employees for additional information and assistance to obtain a leave
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o When and how to keep employee medical information confidential and when to share such 
information with the company

o The obligation of the employer to reinstate employees after leave

o The need for compliance with any work restrictions and/or accommodations that apply to employees 
after they return from leave –and–

The imperative to avoid negative treatment or retaliation against employees who have taken leave

• Establish robust recordkeeping and leave tracking systems. You should advise employers to consistently 
follow their policies for tracking employee leaves and keeping detailed, easy to locate, written records of 
employees’ leaves. Employers should not allow certain departments, supervisors, or employees to exempt 
themselves from compliance with these requirements. Employers can use various mechanisms to properly 
track leaves of absence. For example, smaller employers can use a calendar or individual spreadsheets to 
track employee leaves. Larger employers may wish to purchase leave-tracking software or hire a Third-
Party Leave Administrator (TPA) to handle leave administration and tracking. The TPA option may be cost 
prohibitive for smaller employers.

o Third-Party Leave Administrator (TPA). Generally, TPAs may provide the following services:

■ Determine leave eligibility

■ Send the appropriate leave notification, request, approval and denial correspondence 
directly to the employees

■ Track time off whether it is in blocks of time, on a reduced schedule, or intermittent leave

■ Coordinate and track leaves and disability benefit claims

■  Maintain all relevant documentation

■ Provide reports regarding leave usage and status

■ Provide employers with relevant information to assist them in determining whether 
employees require “reasonable accommodation” –and–

■ Assist employers in demonstrating compliance with the various leave and disability laws

Third-party administrators do not absolve employers of legal and compliance obligations. Keep 
in mind, outsourcing leave administration to a TPA, however, does not absolve employers of their legal 
and compliance obligations and responsibilities. Employers remain accountable for properly 
administrating statutory leaves and for the decisions related to their employees’ employment status. 
See Shockley v. Stericycle, Inc., 2013 U.S. Dist. LEXIS 134974 (N.D. Ill. Sept. 19, 2013) (a terminated 
employee may sue his employer, individual supervisors and the TPA for interference with his FMLA 
rights). Therefore, employers using a TPA should implement protocols for ensuring that the company 
remains aware of individual employee leave status.

Employers should also carefully select a TPA. Before choosing a TPA, employers must conduct 
their own due diligence to ensure that the TPA has a proven track record of performance and service. 
Employers should obtain references from the TPAs and contact these references. If the TPA will not 
provide references or the references will not provide detailed information regarding the TPA’s 
performance and service, this should be a red flag to employers. You should also carefully review the 
proposed contract with the TPA to ensure that there is, among other things, an indemnification 
provision that requires that the TPA reimburse the employer for the TPA’s mistakes.

• Conduct periodic internal compliance audits. It is much easier and cheaper for employers to root out and 
fix problems before a government agency intervenes or a lawsuit gets filed. An audit of employer leave 
policies and practices should review the following:

o Whether the employer posts current employee posters

o Whether the employer distributes required employee notices
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o Whether the employer timely responds to leave requests as required by each applicable law

o Whether the employer grants or denies requests in a timely manner

o Whether the employer consistently obtains medical certifications and recertifications

o Whether the employer maintains the records required by each applicable law

o Whether the employer administers pay and benefits for employees on leave in accordance with 
applicable law and/or employer policies

o Whether the employer grants or denies reinstatement in accordance with applicable law

o Whether the employer properly and accurately tracks employee leave time –and–

o Whether the employer consistently requires a return to work or fitness for duty certification before the 
employee returns from leave

For more information on leave administration, see FMLA Leave: Guidance for Employers and Employees; Medical 
and Fitness for Duty Certifications; FMLA Leave: Guidance for Employers and Employees — FMLA Intermittent 
Leaves and Reduced Leave Schedules; Coordinating FMLA, ADA, and Other Leaves and Time Off; Confidential 
Medical Information in the Employee Leaves and Disability Context; FMLA Leave: Guidance for Employers and 
Employees — End of FMLA Leave Issues and the Employee’s Return to Work; FMLA Leave: Guidance for 
Employers and Employees — FMLA Leave Abuse; Americans with Disabilities Act: Guidance for Employers; 
Uniformed Services Employment and Reemployment Act (USERRA); FMLA Military Leave Provisions Including 
Employer Coverage and Employee Eligibility; and Military Leave Certification Rules under the FMLA and USERRA.

Steps for Preventing Employees from Abusing Leave

Advise the employer to take the following steps in preventing and dealing with leave abuse and/or employee fraud. 
For more specific guidance concerning abuse of FMLA and ADA leave, see FMLA Leave: Guidance for Employers 
and Employees — FMLA Leave Abuse and Americans with Disabilities Act: Guidance for Employers.

Ensure Employer Policies Are Clear

Employers’ first line of defense is the policies themselves. As discussed above, you should advise employers to 
establish written policies and protocols that employees must follow to request time off and leave, to report and/or 
call in when they are going to be late or absent, and to document, when applicable, the employees’ need for leave.

Employees Must Provide an Accurate Reason for Each Absence

Employers should also implement and communicate a requirement that employees provide an accurate reason for 
each absence. This point holds even for no-fault attendance policies that assign points for absence occurrences 
regardless of the reason. In addition to bolstering the employer’s position if it terminates an employee who has 
misrepresented the reason for a leave, it also enables the employer to catch leaves that may be protected under 
the FMLA. This is important because the FMLA prohibits employers from using FMLA-qualifying absences against 
employees, even if they strictly follow a no-fault attendance policy for non-FMLA absences.

Conflicts of Interest Policy and/or Outside Employment Policy

In addition, you should advise employers of their option to include a Conflicts of Interest policy and/or a policy 
addressing Outside Employment (i.e., moonlighting) in their employee handbook. Nothing in the FMLA, ADA, or 
USERRA expressly prohibits such policies and most state laws allow employers to adopt policies that prohibit 
employees from engaging in business activities that compete with the employer. However, you must check the laws 
relating to employee privacy and off-duty conduct in the jurisdictions in which the employers have employees to 
determine if any state or local laws prevent employers from adopting a blanket prohibition on outside employment.
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For more information on drafting a conflicts of interest policy, see Conflicts of Interest Policies: Key Drafting Tips. 
For a sample conflicts of interest policy, see Conflicts of Interest Policy. For a sample outside employment policy, 
see Outside Employment Policy.

Clearly State Consequences for Violating Attendance, Time-off, and Leave Policies in Employee Handbook

You should also counsel employers to expressly and clearly state in their employee handbook that employees who 
violate the policies may be subject to disciplinary action, up to and including termination. Some employers include a 
statement to this effect at the end of every policy in the handbook and manual. This repeated statement is not 
necessary if the employer has a general provision in the employee handbook providing that an employee’s 
“violation of any company policy” may result in disciplinary action, up to and including termination. However, those 
employers that feel that they are particularly vulnerable to leave abuse may wish to include such a statement 
specifically in their time-off and leave policies.

Keep in mind that even without such policies, employers can still discipline and terminate employees who engage in 
activities while on leave that conflict with the employees’ stated reason for leave or with the employees’ medical 
restrictions. For example, in one case, a hospital employer granted leave to an employee to attend to his own 
health condition (hemophilia). A court found that the employer properly terminated him after calling in sick to attend 
to an “internal bleed” because the employer learned that the employee performed landscaping services at one of 
the hospital doctors’ homes on the day he called in sick. Dietrich v. Susquehanna Valley Surgery Ctr., 2013 U.S. 
Dist. LEXIS 20290 (M.D. Pa. Feb. 5, 2013). Remember, however, in any case where an employer seeks to take an 
adverse action against an employee on protected leave, the burden of proof that the employee violated a policy 
rests with the employer.

Ensure the Employer Consistently Enforces Its Policies

You should advise employers that they should provide training and guidance to supervisors regarding the need for 
enforcement of the policies, and limit the latitude given to supervisors in enforcing the policies. For example, a 
supervisor who allows his “best employees” to ignore the company’s call-in policy will doom an employer’s attempts 
to enforce this policy against another employee whom the employer suspects has engaged in leave abuse.

Further, having written policies will not help employers that fail to consistently enforce them. For example, if the 
FMLA policy expressly states that the employer requires recertification to support continuing or intermittent FMLA 
leave, yet the employer routinely fails to obtain the recertification, then the employer will run the risk of having to 
defend a leave interference or retaliation complaint due to the selective enforcement of this requirement.

Carefully Review Leave Requests and Medical Certifications

You should advise employers to review the circumstances surrounding a request for leave and question the 
employee if they suspect abuse. For example, where an employer denies an employee’s vacation request, and the 
employee suddenly requires FMLA leave to care for her parents who live in another country, the company should 
scrutinize the employee’s medical certification. See Pivac v. Component Servs. & Logistics, Inc., 2013 U.S. Dist. 
LEXIS 36840 (M.D. Fla. Mar. 18, 2013).

In addition, you should advise the employer to obtain supporting documentation for the absences, where 
appropriate, regardless of whether the absences are for personal, medical or family reasons. In the case of leaves 
not protected by statute, the employer has the discretion to adopt a policy that requires that employees provide a 
doctor’s note to support each day of their absence. However, where the leave does enjoy statutory protection (as is 
the case for FMLA and workers’ compensation leaves), the employer is limited in its ability to obtain doctor’s notes 
and recertification. For information on medical recertification, please see the next section “Require Updates and 
Recertification When Allowed.” However, if the employee is also covered by the ADA, the employer may be able to 
request and obtain more information from the employee’s health care provider than the FMLA permits.

In cases where employees request FMLA leave to “care for” a family member with a serious health condition, you 
should advise the employer to require a medical certification from the family member’s doctor to support the FMLA 
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leave request. With respect to FMLA leaves for employees’ own serious health conditions and for leaves granted 
under the ADA as an accommodation, you should advise the employer to provide employees and their health care 
providers with up-to-date job descriptions in connection with a request for a medical certification. You should advise 
and assist the employer in comparing the restrictions on the medical certification with the job description to ensure 
that the employee’s leave request aligns with the medical restrictions. Where the medical certification is unclear, 
advise the employer to request clarification from the health care provider.

Require Updates and Recertification When Allowed

Subject to the limitations on the ability to obtain medical recertification under the FMLA, ADA, and, possibly, state 
and local laws, you should advise the employer to require employees to provide periodic updates and recertification 
of the need for leave. Generally, when the burden rests on employees to periodically update their status by visiting 
or calling their doctor to obtain recertification, employees will less likely abuse the company’s time off and leave 
policies.

The ADA does not contain any restrictions on the employer’s right to obtain updates, recertifications, and second or 
third opinions. However, employers should not place burdens on employees protected by the ADA that would 
effectively discourage them from taking leave as an accommodation.

The FMLA prohibits employers from requiring a doctor’s note for every day absent. However, the FMLA permits 
employers to obtain recertification under the following circumstances:

• Employers may require recertification every 30 days, unless the minimum duration of the condition exceeds 
30 days in which case the employer must wait until the minimum duration of the leave expires before 
requesting recertification.

• For chronic conditions that require leave, employers may request recertification every six months.

• When the employee requests an extension of FMLA leave or where the employee’s circumstances change 
(i.e., the employee can only work half-days/five days per week instead of three full days per week), 
employers may request recertification.

• Finally, employers can request recertification when they receive information that the employee is abusing 
leave. See 29 C.F.R. § 825.308.

Employers can also require a second or third opinion when it has reason to doubt the validity of a medical 
certification. For example, when the employee requests leave due to a broken leg but is seen bowling by a co-
worker. See 29 C.F.R. § 825.307 (b) and (c). Employers can choose the health care provider to provide the second 
opinion, but generally may not pick a health care provider whom they routinely use. If the second opinion differs 
from the original certification, employers may require a third certification from a health care provider selected by 
both the employee and employer. The third health care provider’s opinion is final and employers must abide by it. 
Employers bear the responsibility for paying for the second and third medical opinions, including (as applicable) the 
employee, family member, service member, or veteran’s reasonable travel expenses. While waiting for the second 
or third medical opinion, the employee is temporarily entitled to FMLA benefits. Obtaining a second opinion may not 
be practical or cost effective for some employers because it will delay the process.

To deter leave abuse, the leave policy should include the following: “The company reserves the right to require 
recertification and/or a second or third opinion regarding absences covered under FMLA.”

Employers should also keep in mind that the FMLA allows employers to obtain clarification of a written medical 
certification that is incomplete or illegible. See 29 C.F.R. § 825.307(a).

Track Leaves

Advise employers to implement some form of “tickler” system to ensure that the employer accurately tracks the 
amount of leave taken, that employees timely provide updates and recertifications, and that employees return to 
work when scheduled.
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Conduct Regular Internal Audits of the Time-Off and Leave Process

An employer should not assume that its leave process is defensible simply because an employee has not sued the 
employer or a government agency has not investigated or fined the employer. You should advise the employer to 
conduct periodic audits to ensure that it properly documents and administers leaves. An audit of employer leave 
policies and practices should review the following:

• Whether the employer posts current employee posters

• Whether the employer distributes required employee notices

• Whether the employer timely responds to leave requests as required by each applicable law

• Whether the employer grants or denies requests in a timely manner

• Whether the employer consistently obtains medical certifications and recertifications

• Whether the employer maintains the records required by each applicable law

• Whether the employer administers pay and benefits for employees on leave in accordance with applicable law 
and/or employer policies

• Whether the employer grants or denies reinstatement in accordance with applicable law

• Whether the employer properly and accurately tracks employee leave time –and–

• Whether the employer consistently requires a return to work or fitness for duty certification before the 
employee returns from leave

Where Employers Suspects Fraud by Employees

While an employer who denies FMLA to a deserving employee will be subjected to strict liability if the employer is 
wrong, an employer can terminate the employee without being subject to strict liability if the employer:

• Has a reasonable basis to believe the employee may be committing fraud

• Conducts a reasonable investigation into the same –and–

• Comes away with an honest belief that the employee committed fraud

See, e.g., Scruggs v. Carrier Corp., 688 F.3d 821, 826 (7th Cir. 2012) (employee's FMLA interference claim failed 
because the employer showed that it held an "honest suspicion" that employee was abusing his FMLA leave based 
upon private investigations and employer provided employee with opportunity to explain before taking action).

The issue is no longer over whether the employee was entitled to leave and using it appropriately. The case will rise 
and fall on whether the employer had an honest belief the employee committed fraud. However, the employer will 
carry the burden of proof on the issue of fraud.

End of Document
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