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1I. Discussion

HNIT Section 523(a)(8) states that SHIBERENGAR debts are nondischargeable, Unless excepting them from diseharge "will impose an undue
hardship on the debtor and the debtor's dependents.” This provision is expressly “self-executing” and, therefore, “unless the debtor
affirmatively secures a[n undue] hardship determination,” the SEUMERTIGAN debt is excepted from discharge. (11 HN2T To obtain an
“undue hardship* determination under §_523(a)(8), the debtor must file a complaint against the holder of the SEI#ERENGAR debt, and

prove [*9]_“"undue hardship" by a preponderance of the evidence.
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_[##10] While these procedures for obtaining a § 523(a)(8) 'hardship discharge" are well-established, (13 &] [**11] some Chapter 13
debtors (such as the debtor in this case, the debtors in the Related Debtors Cases, and numerous others) have attempted to circumvent
them by obtaining confirmation of plans containing provisions discharging SEUdEREISANS at confirmation or completion. These debtors
contend that such plan provisions are supported and advised by Andersen v. UNIPAC-NEBMELP (In re Andersen). [15 &| In Andersen, the Court
of Appeals for the Tenth Circuit applied principles of res judicata and policies favoring finality of confirmation orders to uphold an uncentested
plan provision discharging a SEG@ERTIGAR debt as an "undue hardship,” even though the Chapter 13 debtor never established "undue
hardship" in an adversary proceeding. HN3F Although Andersen prohibits holders of SHIdEREIGARS from collaterally [¥542] attacking
certain confirmed plans improperly discharging SEUdEREIGAN debt, it is not a tool for Chapter 13 debtors to surreptitiously obtain a
hardship discharge by confirmation.
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1Comparison data based on information available as of December 2018.
2Comparison data based on information available as of October 2018.
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78 U.S.LW. 4207, 22 Fla. L. Weekly Fed. 5 173, 52 Bankr. Ct. Dec. (LRP) 254, Bankr. L. Rep. (CCH) P81716, 63
Collier Bankr. Cas. 2d (MB) 428, 76 Fed. R. Serv. 3d (Callaghan) 364

Determine case relevance more efficiently. The
interactive Shepard’s Case Card visually displays
Shepard’s treatment, including the number of
citations for each treatment, in one view.

Cases (5) ==
Ledbetierv: G“"fV Reason for Shepard's Signal™
B~ ,,7 B superseded by statute as stated in... \ Sorto: | Relevince v
! .Lq/ \\
909 Citing Decisions )
‘ ‘) Warning - 93
“ ,
\ /
2 OLcd\h\ //
weas, Most Cited Headnote: 4 exis 2raos
111 Employment Practices, Compensation
Terms: name \\\ 4

3600 random case searches were tested April and May 2019. Searches covered a variety of topics. Each search was entered in the Westlaw
home page search box. A jurisdiction pre-filter was applied. Various federal and state jurisdiction pre-filters were used. After recording the
results, the same search was entered and the same filter was applied post search. Results were recorded. Of the 600 searches, 483 (80.5%)
produced different results numbers when pre-filter and post-filter results were compared. Of the 483, 48 post-filtered searches (nearly 10%)

missed 100% of pre-filtered results.
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